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No. 4829. 
Mrs. JOSEPHINE DecurrR v. JOHN G. BENSON.* 


The act of the Legislature of Louisiana, No. 38 of the session of 1869, is not in conflict with 
article 1, section 8, of the constitution of the United States, nor is it in conflict with arti- 
cle 14, section 1, of said constitution. Act No. 38 does not undertake to regulate com- 
merce. The first section of act 38 forbids those engaged in the business of common 
carriers of passengers from discriminating against the passengers on account of race 
and color. That is the substance of the section so far as applicable to this case. It was 
enacted solely to protect the newly enfranchised citizens of the United States within the 
limits of Louisiana, from the effects of prejudice against them. It was not in any. man- 
ner to affect the commercial interests of any State or foreign nation, or of the citizens 
thereof. 

The above mentioned act, No. 38 of the session of 1869, does not violate section 1 of article 
14 of the constitution of the United States. No one is deprived of life, liberty, or prop- 
erty, without due process of law by said statute. The position that, because one’s prop- 
erty can not be taken without due process of law, therefore a common carrier can con- 
duct his business as he pleases, withoug reference to the rights of the public, is so 
illogical that it is onjy necessary to state it to expose its fallacy. 

In truth the right of the plaintiff to sue the defendant for damages would be the same, 
whether act No. 38 existed or not. But the act is in perfect accordance with the con- 
stitution of the United States. 

That the common carrier may make reasonable rules and regulations for the government of 
the passengers on board his boat or vessel is admitted, but it can not be pretended that 
a regulation, which is founded on prejudice and which is in violation of law is reason- 
able. 


PPEAL from the Fifth District Court, parish of Orleans. Cullom, 
J. HE. K. Washington, S. R. Snaer, for plaintiff and appellee. 
Bentinck Egan, for defendant and appellant. 





SUPREME COURT OF LOUISIANA, 
Decuir v. Benson. 








Lupeine, C.J. The plaintiff alleges that in July, 1872, being in 
the city of New Orleans, and desiring to go to her plantation, in the 
parish of Pointe Coupee, she went on board the steamboat Governor 
Allen, a packet engaged in the business of common carrier of passen- 
gers, and plying between New Orleans and Vicksburg, and that she 
was refused a berth in the cabin and denied the right to take her 
meals at the table with the other passengers; and that she was forced 
to remain in a small compartment in the rear of the boat, without the 
common convenience granted to other passengers, solely on the ground 
that she is a colored person. She alleges that she is well educated, 
resided in Paris, France, several years, and that the treatment above 
mentioned is not only a gross infraction of her rights under the con- 
stitution and laws of the United States and of this State, but was also 
an indignity to her personally, which shocked her feelings and caused 
her mental pain, shame and mortification. She prays for $25,000 ac- 
tual damages and $50,000 exemplary damages. 

The defendant filed an exception, in which he pleaded want of juris- 
diction in the State court ratione materia, as, he alleges, ‘“‘the matters 
set up are admiralty matters, over which the United States Court alone 
has jurisdiction.” This plea was overruled, and the other parts of the 
exception were referred to the merits. In his answer the defendant 
reiterates the objections urged in his exception. They are as follows: 

First—A general denial. 

Second—That the steamer Governor Allen was on the twentieth July, 
1872, and had been some years before, enrolled and licensed under the 
laws of the United States to pursue the coasting trade, and was in the 
month of July, 1872, actually engaged in commerce and navigation 
between the ports of New Orleans and Vicksburg, in the State of Mis- 
sissippi, and that the 13th article of the Constitution of the State of 
Louisiana, and the act No. 38 of 1869, of said State, so far as they 
attempted to regulate steamboats, are in conflict with article 1, section 
8, ‘of the constitution of the United States, giving Congress exclusive 
power to regulate commerce among the several States, and are conse- 
quently null and void. 

Third—That he has by law a right to regulate and prescribe rules 
for the accommodation of passengers on the steamer Governor Allen ; 
that the boat is private property, and does not belong to the public, 
and any law attempting to prevent him from regulating said steam- 
boat to the best advantage, and for the interest of her owner, would 
be in violation of article 14, section 1, of the amendment to the con- 
stitution of the United States, prohibiting any State from depriving 
any person of his property without due process of law. 

Fourth—That there is now and always has been a well known regu- 

















































NEW ORLEANS, JANUARY, 1875. 


Decuir v. Benson. 








lation on the steamer Governor Allen, as well as all other boats en- 
gaged in commerce and navigation between the port of New Orleans 
and the various ports and places on the Mississippi and tributary. 
rivers; that colored persons are not placed in the same cabin as white 
persons, or allowed to eat at the same table with them; that this reg- 
ulation is reasonable, usual and customary, and is made for the pro- 
tection of their business, and was well known to the plaintiff in this 
cause in July, 1872, and had been known to her for many years pre- 
vious. f 

Fifth—That the steamer Governor Allen has a cabin called the Bu- 
reau for exclusive accommodation of colored persons; provided with 
state rooms and all the conveniences of the cabin appropriated for the 
exclusive use of white persons; that plaintiff was tendered a state 
room in said bureau cabin appropriated for the exclusive use of colored 
persons, according to the well known rules and regulations of the 
boat; and instead of accepting it, took a seat in the recess of the boat 
in the rear of the ladies’ cabin, where she was offered a stretcher, 
which she declined. 

Sixzth—That she was distinctly informed before she came on the boat 
by the clerk to a person who applied to him on her behalf that she 
could not be accommodated in the cabin for white persons, but would 
be put in the bureau or cabin for colored persons, and that she came 
on the boat with that understanding and without complaint, and only 
paid $5—the amount charged in said cabin—and that the other pass- 
engers are charged $7 to Hermitage Landing. 


There was judgment in favor of the plaintiff for one thousand dol- 
lars, and the defendant has appealed. 

We think the exception to the jurisdiction of the court was properly 
overruled. See 20 An. 432, and 22 How. 244. 


The evidence sustains the material allegations of the petition. The 
defendant himself, a witness in the case, states: ‘‘I would not have 
given her a room if they had not all been taken.” He had previously 
stated that he did not know if there was a vacant room—that he 
thought there were unoccupied berths in some of the rooms. When 
asked if the reason for refusing to give her a berth in the cabin was 
on account of her being a colored person, he answered: ‘ Yes, sir, as 
being contrary to the rules of the boat.” 

Two constitutional questions are presented for solution: Is the act 
of 1869, No. 33, in conflict with article 1, section 8 of the constitution 
of the United States? Is it in conflict with article 14, section 1, of 
said constitution ? 

It is insisted that act No. 38, of the General Assembly passed in 
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1869, violates article 1, section 8, of the constitution of the United 
States, because it undertakes to regulate commerce. 

This is a mistake. The act does not make any regulation of com- 
merce. The act was passed to carry into effect the provisions of arti- 
cle 13 of the State constitution, which declares that “ all persons shall 
enjoy equal rights and privileges upon any conveyance of a public 
character; and all places of business or public resort, or for which a 
license is required by either State, parish or municipal anthority, shall 
be deemed places of a public character, and shall be open to the ac- 
commodation and patronage of all persons without distinction or dis- 
crimination on account of race or color.” The act contains five sec- 
tions. The first and fourth alone are applicable to this case. - 

The first section provides “that all persons engaged within this 
State in the business of common carriers of passengers shall have the 
right to refuse to admit any person to any railroad cars, street cars, 
steamboats or other water crafts, stage coaches, omnibuses or other 
vehicle, or to expel any person therefrom after admission, when such 
person shall, on demand, refuse or neglect to pay the customary fare, 
or when such person shall be of infamous character, or shall be guilty, 
after admission to the conveyance of the carrier, of gross, vulgar or 
disorderly conduct, or who shall commit any act tending to injure the 
business of the carrier, prescribed for the management of his business 
after such rules and regulations shall have been made known ; pro- 
vided, said rules and regulations make no discrimination on account of 
race or color; and shall have the right to refuse any person admission 
to such conveyance when there is not room or suitable accommoda- 
tions ; and except in cases above enumerated, all persons engaged in 
the business of common carrieis of passengers are forbidden to refuse 
admission to their conveyance, or to expel therefrom any person 
whomsoever.” 

The fourth section provides ‘ that for a violation of any of the pro- 
visions of the first and second sections of this act, the party injured 
shall have the right of action to recover any damages, exemplary as 
well as actual, which he may sustain, before any court of competent 
jurisdiction.” 

The first section forbids those engaged in the business of common 
carriers of passengers from discriminating agaiust the passengers on 
account of race or color, and that is the substance of the section so far 
as it is applicable to this case. It was enacted solely to protect the 
newly enfranchised citizens of the United States, within the limits of 
Louisiana, from the effects of prejudice against them. It does not, in 
apy manner, affect the commercial interest of any State or foreign na- 
tion or of the citizens thereof. 
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The objection that the act No. 38 violates section 1 of article 14 is 
utterly untenable. No one is deprived of life, liberty or property, 
without due process of law by said statute. The position that because 
one’s property can not be taken without due process of law, therefore 
a common carrier can conduct his business as he chooses, without ref- 
erence to the rights of the public, is so illogical that it is only neces- 
sary to state it to expose its fallacy. ‘ The rights and responsibilities 
of the common carrier may be briefly stated thus: He is bound to 
take the goods of all who offer, if he be the carrier of goods, and the 
persons of all who offer, if he be a carrier of passengers; to take due 
care and to make due transport and due delivery of them. He has a 
lien on the goods which he carries, and on the baggage of the passen- 
gers for his compensation. 

He is liable for all loss or injury to the goods under his charge, 
unless it happens from the act of God or from the public enemy.” Par- 
sons’ Mercantile Law, 207. 

If he be a common carrier of passengers he must receive all who offer, 
carry them over the whole route, demand only the usual compensa- 
tion, and treat all alike, unless there be actual or sufficient reason for 
the distinction, such as the filthy appearance, dangerous condition, or 
misconduct of a passenger ; and for failure in any of these particulars 
he is responsible to the extent of the damage occasioned thereby, in- 
cluding pain or injury to the feelings. Chamberlain v. Chandler, 3 
Mason, 142; 5 La. Keene v. Lizardi, 431; Black v. Bannerman, 10 An. 
1; 1 McLean 550; 3 McLean, 24 Parsons’ Mercantile Law, 207 ; 3 Kent 
ed. 1832, 160. 

In Keene v. Lizardi, Judge Porter, as the organ of the court, quoted 
the following language of Judge Story, as expressing the ideas of the 
court on this subject. “In respect to passengers, the case of the mas- 
ter is one of peculiar responsibility and delicacy. The contract with 
him is not for mere ship room, and personal existence on board, but 
for reasonable food, comforts, necessaries and kindness. It is a stipu- 
lation not for toleration merely, but for respectful treatment, for the 
decency of demeanor, which constitutes the charm of social life, for 
that attention which mitigates evils without reluctance, and that 
promptitude which administers aid to distress. In respect to females 
it proceeds yet further ; it includes an implied stipulation against gen- 
eral obscenity, that immodesty of approach which borders on lascivi- 
ousness, and against that wanton disregard of the feelings, which 
aggravates every evil, and endeavors by the excitement of terrors and 
cool malignancy of conduct to inflict torture on susceptible minds.” 

In truth the right of the plaintiff to sue the defendant for damages 
would be the same, whether act No. 38 existed or not; but the act is 
in perfect accord with the constitution of the United States. 
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‘* All persons born or naturalized in the United States and subject 
to the jurisdiction thereof, are citizens of the United States and of the 
State wherein they reside. No State shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of the 
United States, etc.”” Fourteenth amendment of the constitution of the 
United States. 

It is settled, in this State at least, that colored persons now have all 
the civil and political rights which white persons enjoy. See succes- 
sion of Caballero and Hoss & Elder v. Hart et al. 25 An. 

Mrs. Decuir was denied the right to go into the ladies’ cabin. She 
was compelled to remain in a small compartment back of the ladies’ 
cabin, or to go into the “ colored bureau,” and to take her meals there 
also. If she had been a white lady, it will not be denied that she 
would have had just cause for complaint. Under the constitution and 
laws of the United States and of this State, she was entitled to the 
same rights and privileges, while upon the defendant’s boat, which 
were possessed and exercised by white persons. In a recent case, 
Chief Justice Beck, of Iowa, held the following language, which we 
adopt: “These rights and privileges rest upon the equality of all 
before the law, the very foundation priuciple of our government. If 
the negro must submit to different treatment, tu accommodations 
inferior to those given to the white man, when transported by public 
carriers, he is deprived of the benefits of this very equality. His con- 
tract would not secure him the same privileges and the same rights 
that a like contract made with the same party, by his white fellow 
citizen, would bestow upon the latter.” Cager v. Northwestern Union 
Packet Company, American Law Register for March, 1874. 

The defendant relies also upon the fact that, by regulation and the 
established course of business on steamboats, colored persons were not 
received as cabin passengers, and not allowed the use of the cabins; 
that they have the right to make regulations for the comtort and con- 
venience of the passengers, and that said regulation was reasonable. 

That the common carrier may make reasonable rules and regulations 
for the government of the passengers on board his boat or vessel is 
admitted, but it can not be pretended that a regulation, which is 
founded on prejudice and which is in violation of law, is reasonable. 

The appellee has not asked for an increase of the judgment. 

It is therefore ordered and adjudged that the judgment of the dis- 
trict court be affirmed, with costs of appeal. 

Wrty, J., dissenting. Article 13 of the constitution provides that 
** all persons shall enjoy equal rights and privileges upon any convey- 
ance of a public character.”  # * ° . . ° 

Act No. 38, of the acts of 1869, an act to carry said article into 
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effect, provides in substance that, for certain causes, (such as improper 
conduct, infamous character, or refusal to pay the fare), all persons 
engaged in the business of common carriers shall have the right to re- 
fuse to admit passengers or to expel them from their steamboats or 
other water crafts, railroad cars or other vehicles ; provided, they make 
no distinction on account of race or color. And for violating this 
provision, the party injured shall have the right to recover any dam- 
age, exemplary as well as actual, which he may sustain. 

Assuming that the meaning of this legislation is that no colored 
person shall be excluded from the cabin and table of a steamboat, 
usually occupied by white passengers, and, if so excluded, he shall have 
the right to recover damages on account thereof, the question is, were 
these enactments obligatory ov the steamboat Governor Allen, en- 
gaged in carrying passengers and freight between New Orleans and 
Vicksburg, Louisiana and Mississippi ? 

Was the steamboat Governor Allen, engaged in commerce between 
the States under a license issued by the United States, bound to ob- 
serve this local or State legislation regulating the entertainment of 
passengers, requiring them to set at the same table and occupy the 
same cabin ? 

This legislation being in force, could the Governor Allen provide 
for her passengers two cabins and tables affording equal accommoda- 
tions, one exclusively for white passengers and the other exclusively 
for colored passengers, and having so provided assign each passenger 
to his proper place ? 

I speak not now of the right resulting from a contract, express or 
implied, between the passenger and the boat; because if the boat con- 
tract to carry a colored passenger in the white cabin, and fails to do 
80, it will be responsible for a breach of that contract. _ 

Suck a contract would depend tor its existence in no manner upon 
the legislation to which I have referred. 

The inquiry is, has the State of Louisiana authority to make it 
unlawful for a steamboat engaged in commerce between the States, to 
provide separate cabins and accommodations for the white and col- 
ored passengers ? 

In my opinion she can not do so, without encroaching upon the 
power conferred by the constitution of the United States upon Con- 
gress, to regulate commerce among the States. 

If Louisiana can require the passengers to be mixed, and make it 
unlawful for the whites to be assigned to one cabin and the colored to 
another, why may not Mississippi require the white and the colored 
passengers to have separate apartments and make it a penal offense 
for them to be mixed in the same cabin ? 
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If one State has jurisdiction on the subject, why has not the other? 

If each have jurisdiction, each can pass just such laws as it deems 
necessary in the premises. Now what would be the consequence of 
such a state of affairs? The result would be that the boat could carry 
no passengers. If it should carry passengers mixed in the same cabin, 
conformably to the laws of Louisiana, it would incur the penalty pre- 
scribed by Mississippi for mixing white and colored passengers. 

If the States have authority to pass conflicting laws, which in effect 
would prohibit the transportation of passengers on steamboats from 
one State to the other, why may they not enact similar laws in regard 
to freight? 

And if they can legislate upon the subject of passengers and the 
subject of freight, passing on steamboats between the States, are they 
not in effect regulating commerce among the States, in contravention 
of the constitution of the United States? 


It was to prevent this very conflict of authority between the States, 
that the founders of our government wisely provided that Congress 
alone should have power to regulate commerce among the several 
States. 

I can not regard the constitutional provision and the statute of this 
State, as applied by the majority of the court in this case, otherwise 


than as enactments of a State tu regulate commerce between the 
States, in contravention of the constitution of the United States. 
They are in no sense enactments springing from the exercise of police 
power, because the police power of a State can not extend beyond its 
own limits. It can not be brought into activity to regulate commerce 
between the States, to prescribe how freight shall be carried or pass- 
engers accommodated upon steamboats running from one State to 
another. 

Having shown, as I think, conclusively, that the enactments of Lou- 
isiana, as applied in this case by the majority of the court, contravene 
the constitution of the United States, I think I may safely affirm that 
it was not unlawtul for the Governor Allen to have two separate cabins 
and tables, one for the white and the other for the colored passengers, 
affording like accommodations to each; aud in assigning each passen- 
ger to his proper place the captain or clerk committed no illegal act. 

If there was no law prohibiting the universal custom of steamboats 
in this trade from having separate cabins for the white and colored 
passengers, that custom surely was not an unlawful custom. 

I entirely agree with our learned brother below, that every custom 
must yield to positive law; and it was useless for the defendant to 
prove a custom contravening a prohibitory law. 

But the precise question is, was the custom, which the defendant 
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proved by overwhelming evidence to be universal among all the boats 
navigating the lower Mississippi, an unlawful custom ; was it a custom 
in contravention of a prohibitory law? 

Laying out of view the enactments of Louisiana, which, I think, I 
have fully shown have no application to boats like the Governor 
Allen, engaged in commerce between the States, I boldly assert that 
the castom in question was not unlawful, that it contravened no pro- 
hibitory law. 

Now let us examine the testimony of the witnesses in regard to the 
custom or regulation to which I have referred. 

Thomas P. Leathers, a witness, says: I have been engaged in 
steamboating for the last thirty-six years; my principal trade has been 
between New Orleans and Vicksburg, Mississippi; have been running 
boats there for the last thirty-three years as master; I am now master 
of the steamer Natchez, a weekly packet between New Orleans and 
Vicksburg; was on the steamer Governor Allen when Mr. Washington 
came on board and applied for a passage for some person—did not see 
who; heard the clerk of the boat tell him that if she was a colored 
person she could only be accommodated in the colored cabin; think 
this was in July, 1872; the Allen was then running in place of my 
boat, the Natchez, carrying the mail; heard nothing more; this was 
Saturday evening before the boat backed out from the wharf; witness 
went with the boat to Carrollton; witness is familiar with the custom 
and regulation of steamboats carrying colored persons; it is usual to 
have a colored cabin for their accommodation, separate and distinct 
from all others; this custom is well kgown among all persons travel- 
ing upon the river, both white and black; it is a reasonable regulation, 
and prevails among all boats coming to this port; the colored passen- 
gers on my boat are accommodated as well as the white, and are 
provided with the same bill of fare, but distinct and separate apart- 
ments; the rule on my boat is to keep the officers in a separate cabin ; 
the waiters have a separate one; the ladies have a separate one; the 
gentlemen have a separate one; the ladies’ servants have a separate 
one, and the colored passengers anuther; each one is separate and 
distinct from the others, and have separate tables; the steamboat 
Governor Allen is regulated the same way my boat is regulated. This 
regulation and custom among steamboats coming to this port of keep- 
ing the white and colored cabin passengers separate, has prevailed 
ever since I have been steamboat.ng; I have never heard of any other; 
this regulation is made for the accommodation of the whole traveling 
community, because there are a large majority of white people who do 
not wish to be mixed up with the colored people, and the colored peo- 
ple do not wish to be mixed up with the white people; it would be 
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impossible to run a steamboat without this regulation; it is just 
as essential as to keep the gentlemen and ladies’ cabin separate; I 
think the colored travel in my trade is between a fourth and fifth of 
the whole, that is, the white persons traveling are about four-fifths of 
the whole, or near that; about one-half that travel is for pleasure; if 
I did not have rules and regulations for my boat, and accommodation 
of my passengers, I do not think I would have any, either white or 
colored ; the white passengers are charged about twenty-five per cent. 
more than the colored, though they get the same accommodation ; 
Lieutenant Governor Dunn was a passenger on my boat just before 
his death; I gave him a state room in the colored cabin, where he 
preferred to be, as he asked for it; I have also had senator Revels 
travel on my boat, and he informed me that the separate cabin was the 
only way to give satisfaction to the white and colored race; that they 
must be kept separate ; he was always accommodated in the colored 
cabin; I have also frequently had other colored members of the legis- 
lature, of both Louisiana and Mississippi, and always put them in the 
colored cabin, and never heard of any complaint from them on that 
score. 

John W. Cannon, states in substance, that he is master and owner 
of the steamer R. E. Lee, and owner of her and the steamer Katie; 
that he has been steamboating as master and owner for the last thirty- 
six years, in nearly. all trades out of New Orleans, and has been in the 
Vicksburg and bend trade for the last fifteen or eighteen years, except 
during the war, making about a trip a week; that he is familiar with 
the custom of carrying colored passengers; that they are always car- 
ried separate and apart from the white people; that they were carried 
in the “nursery” until the boats got what was called the colored 
cabin, under the ladies’ cabin; that this regulation in regard to carry- 
ing colored persons is well known; that they are never carried in any 
other way; that since the war he has had the Quitman, the Grey Eagle, 
the Governor Allen, the Belle Lee, the Pargoud, the Magenta, the R. 
E. Lee and the Katie—all first class boats, with the exception of the 
Grey Eagle, aud she was a comfortable passenger boat; that this regu- 
lation of keeping the colored and white passengers separate is well 
known to the traveling community, and is for the protection of their 
business; that white people would not travel on a boat if they knew 
negroes were put in the same cabin with them or even that they had 
stayed in the same state rooms where the white people would have to 
sleep after them, the prejudice in the public mind being so strong; 
that the colored passengers are treated the same as the white; they 
have the same food and attention; get their meals at the same time 
and bave servants to wait upon them; that the Governor Allen has a 
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very comfortable bureau, and as good rooms as she has got above; 
there are some twelve or fourteen of them, and some very large ones ; 
that he has never known any boats to put negroes in the cabin or at 
the white table; that they could not get along without observing this 
rule strictly; that the Lee generally carries from thirty to two hundred 
and thirty or three hundred passengers; has generally from seventy 
to eighty and one hundred; supposes about a third of them colored. 

Captain John G. Benson, the defendant, states in substance, that he 
has been steamboating off and on since 1848, and for the last three or 
four years has been running in the New Orleans and Vicksburg trade ; 
that the clerk of the boat came to him after the boat had backed out 
and said there was a woman on board of the boat disposed to make a 
little trouble if she could; that she was registered to get off at Her- 
mitage Landing; that the passage of a white person to that landing 
was seven dollars and a colored person five; that there is a regulation 
on his boat to keep the white and colored people separate, by having 
a cabin for the colored people separate from the white; that this is a 
regulation prevailing on the river; that the object of it is to protect a 
person in his business; that if a person adopted any other, and allowed 
negroes to occupy rooms in the main cabin, he would not carry any 
other people; that this regulation is for the accommodation of the 
traveling public; that the average colored travel is from a fourth to a 
fifth of the white; that this regulation of keeping the colored people 
separate from the white is well known to the traveling community; 
that it has prevailed on the river since he has been on it; that he has 
a colored cabin on the steamer Governor Allen, called the “‘ bureau,” 
where they get precisely the same attendance, food and accommodation 
as the white passengers, and are charged from a fourth to a fifth less. 

A large number of witnesses were examined, and they all concur as 
to the universality of the regulation or custom prevailing on all the 
boats navigating the waters of the lower Mississippi, that white and 
colored passengers are accommodated in separate apartments; and 
they state that this rule or custom was well known to the traveling 
public generally. This regulation was known to the plaintiff. Her 
counsel went to the clerk of the boat before the hour of departure to 
endeavor, in her case, to get him to vary from that custom, and to 
allow her to travel in the same cabin with the white passengers. This 
request was peremptorily refused. 

About the time, however, the boat was backing out, the plaintiff 
came aboard, and being refused accommodation in the white cabin she 
remained in the room known as the recess, in the rear of that cabin, 
during the trip, refusing to accept the accommodations tendered her 
in the colored cabin. Just before arriving at her place of destination 
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(the Hermitage Landing) the plaintiff went to the office and settled 
her fare, paying five dollars, the usual charge for colored passengers, 
the rate for white passengers being seven dollars. 

Now, the question is, when the plaintiff went aboard the ‘‘Governor 
Allen,” as a passenger, in July, 1872, what was the’implied contract 
arising between her and the boat or the defendant, the captain? Was 
the implied contract the securing of a passage in the white or colored 
cabin? In my opinion the contract was made in reference to the 
custom of that boat and all others carrying white and colored passen- 
gers. Entering that boat as a colored passenger, in view of the well 
known regulation referred to, the plaintiff tacitly consented to take 
accommodation in the colored cabin. And the obligation of the de- 
fendant was to furnish her as good a room and as good fare in that 
apartment as he gave to any passenger on the boat. 

Now, the complaint is not that the accommodation in the colored 
cabin was not as good as it was in the white cabin (and the proof is 
there was no difference in the comforts of the two apartments), but it 
is because there was a discrimination on account of color, and the 
plaintiff was denied entertainment in the same cabia with the white 
passengers. 

The basis of plaintiff’s action is a breach of contract, and on account 
thereof she claims damages to the amount of seventy-five thousand 
dollars. But the difficulty in her case is, she had no contract for pas- 
sage in the same cabin with the white passengers, and being excluded 
therefrom, there was no breach of contract on the part of the defend- 
ant, and consequently there is no ground either for the amount of 
damages claimed by her or for the amount of $1000, awarded by the 
court @ qua. 

If the clerk of the boat, when applied to by the counsel of the 
plaintiff, had consented to give the plaintiff accommodation in the white 
cabin, and afterwards refused to allow her to occupy the same, there 
would be a strong case in favor of the plaintiff to claim damages for 
breach of contract; and the authorities relied on by plaintiff, with so 
much confidence, to wit: St. Armand v. Lizardi, 4 La. 244, and Keene 
v. Lizardi, 5 La. 431, and 6 La. 319, would be applicable. Those 
authorities and that of Chamberlain v. Chandler, 3 Mason, 142, are © 
correct expositions of the law most eloquently expressed, in regard to 
the responsibility of owners for the breach of duty by their officers, 
showing that they are responsible even for the mental suffering occa- 
sioned by the injustice and disrespectful and brutal conduct of said 
officers. 

I fully indorse what is said in those cases, believing that part of the 
contract between the passenger and the boat or its owners, is an 
implied stipulation for the good conduct and proper behavior of their 
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officers. If there is a breach of contract in this respect or any other 
respect, damages may be claimed on account thereof. 

If there be a breach of contract in the case at bar, of course the 
plaintiff can claim damages. But if the custom or regulation in 
regard to the mode of carrying colored passengers to which I have 
referred, be not unlawful, on entering the boat as a passenger, the 
plaintiff impliedly accepted the defendant’s offer to carry colored pas- 
sengers in pursuance of that regulation, and she impliedly consented 
to take accommodation iu the colored cabin. The defendant beld 
himself out as prepared to take colored passengers, subject to a cer- 
tain regulation uviversally prevailing on all boats navigating the 
waters of the lower Mississippi; and when a colored passenger entered 
his boat, the “Governor Allen,” the implied contract was that his 
passage should be in the colored cabin. When a white passenger 
entered it, the implied agreement was that he should be accommodated 
in the white cabin, and if denied accommodation in the colored cabin 
he could not claim damages for breach of contract. It was the duty 
of the defendant, however, to provide suitable accommodations, and to 
make each cabin equally comfortable, and this he is shown to have done. 

In conclusion, I maintain there was no breach of contract if the 
regulation of the boat was not unlawful, because that regulation 
formed part of the implied contract which arose between the plaintift 
and defendant, in July, 1872, when she entered the boat as a passen- 
ger. Laying out of view the enactments of Louisiana, which are not 
applicable to boats engaged in commerce between the States, I find 
nothing in the common law, which is the law of the United States, 
prohibiting boats from making regulations for the common benefit of 
all the passengers, from separating the white and the colored into 
different apartments, giving to each equal accommodations. This 
custom or regulation is proved to have existed at least for the last 
thirty years, and perhaps ever since the American people commenced 
to navigate the Mississippi river. 

Congress, which alone has authority to regulate commerce among 
the several States, has not seen proper to enact a law making this 
custom or regulation unlawful, although the subject in the shape of 
the civil rights bill has been lately under its consideration. Until 
the lawgiver speaks, it is our duty to be silent. For this State to 
interpose its enactments, and for this court to apply them to a subject 
solely confided by the constitution of the United States to Congress, 
is a glaring usurpation of authority. 

For the reasons stated, I deem it my duty to dissent in this case. 

Rehearing refused. 

*Carried by writ of error to the Supreme Court of the United States. 
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No. 3513. 


C. 8. SAUVINET v. JOSEPH A. WALKER.* 


This court is not aware of the existence of any constitutional provision making it imperative 
upon the Legislature to accord a trial by jury in all civil cases. It was competent for 
the law making power to provide that cases like the present one should be tried without 
the intervention of a jury. Therefore it had the right to prescribe, as it did in this class 
of cases, that issues of the sort here presented should be tried by a jury, if any party to 
the suit pray for it; and to provide, in the event the jury do not agree, or fail to render 
a verdict either for the plaintiff or defendant, that the case be determined by the judge. 
PPEAL from the Eighth District Court parish of Orleans. Dibble, 

J. Filleul, for plantiff and appellee. A. A. Atocha, Hornor & 

Benedict, for defendant and appellant. 

TALIAFERRO, J. This is an action brought under the fourth section 
of the act of the Legislature approved twenty-tourth of February, 
1869, entitled ‘“‘An Act to provide for carrying into effect the one 
hundred and thirty second article of the constitution of the State.” 

The plaintiff alleges that on the twentieth of January, 1871, in 
company with two of his friends, he called at the coffeehouse of the 
detendant, and asked of the person in attendance to be furnished with 
refreshments, kept and sold here by the defendant, a duly licensed 
coffeehouse keeper; that he offered to pay the usual and customary 
price of such refreshments, and conducted himself in an orderly and 
respectfu Imanner; that notwithstanding, the accommodations asked 
for were refused, and that he was ordered to leave the house; that 
this refusal and ill treatment arose from no other cause or reason than 
that the petitioner is a man of color, and on that account not to be 
furnished with the accommodations extended in that establishment to 
others. The plaintiff avers that from the indignity so wantonly 
offered to him his feelings have been greatly outraged, and for the 
illegal and unwarranted act of the defendant the plaintiff prays dam- 
ages in the sum of ten thousand dollars. 

The answer is a general'denial. The case was tried before a jury, 
but there was a disagreement and no verdict rendered. , The court 
thereupon, under the provisions of act No. 23 of the Statutes of 1871, 
rendered a judgment for one thousand dollars in favor ot the plaintiff 
and the defendant appealed. There are numerous bills of exceptions 
found in the record, but their examination is not important in deter- 
mining this case. Six of them relate to the formation of and the 
judge’s charge to the jury; the other two relate to the admission of 
testimony and are not important. 

There was no evidence introduced on the part of the defendant. 

All the material allegations of the plaintiff we consider fully estab- 
lisbed. The plaintiff is shown to be a man of character and respect- 
ibility ; that he has frequently held public office, and that he is now 
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and was, at the time he was refused refreshments in the defendant’s 
coffeehouse or saloon, civil sheriff of the parish of Orleans. It is clear 
that the refusal of the accommodations asked for was made solely on 
the ground that the plaintiff isa man of color. The defendant has 
therefore incurred the penalty of the act of 1869—acts of 1869, p. 37. 

We think the judgment of the lower court correct. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be affirmed with costs. 


Howe, J., dissenting. The provision of the constitution and the 
statute under which this suit was brought should be enforced, so long 
as they are the law of this State. We can not treat them as dead 
letters; and the plaintiff has therefore a cause of action. But after 
hearing the dissenting opinion of Mr. Justice Wyly, I am inclined to 
agree with him that the damages are excessive. 


Wy y, J., dissenting. I think the plaintiff had the right to be served 
at the barroom of the defendant; but I do not think the refusal eught 
to entitle him, a colored man, to greater damages than a white man 
ought to recover, it being no greater wrong to refuse a colored man 


than a white man. The question of color has nothing to do with the 
case. Nor is the position of the plaintiff of any consequence. 

A citizen of the State has been refused entertainment at a public 
resort, and he claims exemplary damages under a statute highly penal 
in its character. 


The jury could not agree upon a verdict, and under a special statute 
the district judge was authorized to dispose of the case. He imposed 
on the defendant $1000 exemplary damages, no actual damages being 
shown. 

I think the penalty wholly disproportionate to the offense. If, 
instead of refusing the plaintiff a drink merely, the defendant had 
seized a chair and beaten him half to death with it, the damages 
would probably not have exceeded $250. Yet, is the right to enjoy 
the entertainment of a drinking saloon of greater moment or more 
sacred than the right of personal security from violence ? 

Grave offenders are rarely condemned to pay a larger penalty than 
$1000, as the law is now administered; and yet, without any evidence 
of the ability of the defendant to pay the penalty, he is condemned to 
pay one thousand dollars for merely refusing to sell a drink, not 
probably worth more than twenty-five cents, and where no actual 
damage has resulted from the refusal. As the statute is highly penal, 
as there is no proof of the circumstances of the defendant, and as the 
damages imposed by the district judge are, in my opinion, unreason- 
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able and oppressive, I believe justice requires that this case should be 
remanded for new trial by a jury. 

To vindicate Mr. Sauvinet’s civil rights it is not necessary to despoil 
the defendant or to impose on him a greater penalty than he can bear, 
the object of the law being to correct the abuse, not to bestow wealth 
upon the party injured, or to destroy the offender. 

For these reasons I deem it my duty to dissent ir this case. 


On APPLICATION FOR A REHEARING. 

TALIAFERRO, J. In the application for a rehearing in this case, the 
question as to the constitutionality of the act of the Legislature under 
which the judgment against the defendant was rendered, is pressed 
upon the consideration of this court. We are not aware of the exist- 
ence of any constitutional provision making it imperative upon the 
Legislature to accord a trial by jury in all civil cases. It was compe- 
tent for the law-making power to provide that cases like the one 
before us should be tried without the intervention of a jury. There- 
fore it had the right to prescribe, as it did in this class of cases, that 
issues of the sort here presented should be tried by a jury, if any 
party to the suit pray for a jury; and to provide, in the event the jury 
do not agree, or fail to render a verdict either for the plaintiff or 
defendant, that the case be determined by the judge. 

No facts appear on the record showing that the damages awarded 
are excessive. 

The application for a rehearing is refued. 

Rehearing refused. 

*Carried by writ of error to the Supreme Court of the United States. 


No. 4777. 


J. W. CANNON v. City or New ORLEANS.* 


The second article of the city ordinance to regulate the levee dues and wharfage on ships 
and vessels arriving from sea, and on steamboats, flatboats, etc., arriving at the port of 
New Orleans, approved February 11, 1853, which provides, ‘that from and after the 
first of January, 1855, the levee dues on all steamboats which shall moor or Jand in any 
part of the port of New Orleans shall be fixed as stated in said ordinance,” is not in 
conflict with the provisions of the constitution of the United States. - 


on from the Superior District Court, parish of ‘Orleans. 
Hawkins, J. W. W. King, for plaintiff and appellant. @. 8. 
Lacey, City Attorney, for defendant and appellee. 

Howe ., J. The plaintiff has appealed from a judgment against 
him in a suit brought by him as master and owner of the steamer 
Robert E. Lee, to injoin the city of New Orleans from levying on the 
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said vessel certain charges called levee dues, and to recover the 
amount paid by said vessel within the twelve months preceding the 
institution of the suit, and certain alleged damages. 

The claim of the city for the charges against the vessel is based on 
the second article of ‘‘an ordinance to regulate the levee dues and 
wharfage on ships and vessels arriving from sea, and on steamboats, 
flatboats, etc., arriving at the port of New Orleans,” approved Feb- 
ruary 11, 1853, and which provides ‘that from and after the first of 
January, 1853, the levee dues on all steamboats which shall moor or 
land in any part of the port of New Orleans shall be fixed as follows: 
Ten cents per ton, if not in port over five days, and five dollars per 
day after said five days shall have expired; provided, that boats arriv- 
ing and departing more than once each week shall pay only seven 
cents per ton each trip, and boats arriving and departing more than 
twice each week shall pay only five cents per ton.” 

It is contended by plaintiff that this ordinance is in conflict with 
the provisions of the federal constitution, which gives to Congress 
power to regulate commerce with foreign nations, among the several 
States, and with the Indian tribes; which declares that no vessels 
bound to or from one State shall be obliged to enter, clear, or pay 
duties in another; that no State shall, without the consent of Congress» 
lay any imposts or duties on imports or exports, except what may be 
absolutely necessary for executing its inspection laws, and that no 
State shall, without the consent of Congress, lay any duty on tonnage ; 
and alsv in conflict with the laws of Congress and of this State in 
relation to the admission of Louisiana into the Union. 

The same points, supported by the same line of argument as in this, 
were presented in the case of the First Municipality v. Pease, et al., 2 
An. 540, and were decided adversely to the position taken by the 
plaintiff in this case. It was there held that the authority of the 
municipal corporation to impose a wharfage or charge on vessels 
moored in the port of New Orleans, to defray the expenses of the 
erection and maintenance of wharves and other works necessary for 
the loading and unloading of vessels, and to secure a convenient access 
to them, is not inconsistent with any law of the State or United 
States, or any provision of the federal constitution, and that the 
courts will not undertake to fix any limit to the amount which the 
municipal authorities may exact for that purpose; the question of the 
extent to which this right may be exercised, being purely adminis- 
trative. 

We think these views correct, and strictly applicable to the case now 
before us. The ‘‘levee dues” under consideration, are not a “ duty 
on tonnage,” nor a regulation of a burden on commerce, nor a duty 
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upon vessels plying between the States, within the contemplation of 
the constitution ot the United States, but charges as compensation for 
commercial facilities farnished by the city, and for which, by the com- 
mon consent of mankind, compensation is paid. 9 R. 332; 9 Wheat. 
235. The question of the right to impose such charges, whether under 
the name of wharfage or levee dues, being judicially determined, the 
manner and extent of its exercise are left to those to whom the man- 
agement of the municipal affairs are intrusted, under their responsi- 
bility to those whom they represent. The aggregate of charges may, 
possibly, be largely in excess of the actual necessary expenses during 
one year, and the very next be insufficient to meet. This will result 
from the nature of the river banks, the action of the river current, 
the quality and nature of materials used, the fluctuations of commerce, 
and many other causes unforeseen and irregular in their operation, 
and all which show the impossibility of judicial control and regulation 
of the subject. 

Being of opinion that the charges complained of are ‘not in conflict 
with the provisions of any fundamental or statutory law of the coun- 
try, and that the policy of their imposition belongs to the consideration 
of another department of government, it is unnecessary for us to 
inquire into the other points presented in this case. We think the 
conclusion of the court a qua correct. 

Judgment affirmed. 

*Carried by writ of error to the Supreme Court of the United States, 
and reversed by that tribunal. 





No. 5102. 
WiLtiAM L. McMILLEN v. Ropergt K. ANDERSON.* 


Although ‘‘due process of law’ generally implies and includes regular allegations, oppor- 
tunity to answer and a trial according to some settled course of judicial proceeding, yet 
this is not universally true It does not apply to proceedings to collect the public 
revenue. 

The revenue bill fixes the amounts of the license taxes due by retail merchants and retailers 
of spirituous liquors, and the act No. 47, of 1873 provides the manner in which taxes and 
licenses shall be collected from delinquent parties. This is sufficient. It is the mode 
provided by the legislator for enforcing aright of the sovereign and is due process of law. 

The judge a quo did not err in refusing to receive testimony in regard to the election of 
Governor Kellogg and the validity of his official acts, on the ground that the right of an 
officer to a position which he holds can not be inquired into, or his action be declared null 
in a suit between third parties. 


PPEAL from the Thirteenth Judicial District Court, parish of 
Carroll. Hough, J. J. E. Leonard, for plaintiff and appellant. 


Hiram R. Steele, District Attorney, and C. A. DeFrance for defendant 
and appellee. 
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Lupewine, C.J. The plaintiff injoined the defendant from selling 
his property, seized under act No. 47 of 1873, to pay licenses due by 
him as a retail merchant and a retail dealer in spirituous liquors. 

There was judgment in favor of the defendant, and against the plain- 
tiff, dissolving the injunction with damages, and the plaintiff has ap- 
pealed. 

From the record it appears that R. K. Anderson was discharging the 
duties of the office of tax collector in and for the parish of Carroll 
and State of Louisiana, under a commission issued in due form, in 
1873; that having demanded payment of the licenses due by W. L. 
MeMillen as a retail merchant and retail dealer in spirituous liquors, 
he, in a letter to Anderson, retused to pay them to R. K. Anderson, 
on the grounds that the said Anderson was not legally authorized to 
collect them, as, he alleged, Governor Kellogg had no authority to ap- 
point tax collectors, being himself a usurper; and he threatened An- 
derson with a suit for damages, if he trespassed upon his property by 
attempting to seize it. It further appears that the tax collector after- 
wards called upon the agent of W. L. McMillen to point out property, 
who first refused and offered to make resistance to the officer, but after- 
wards he did point out property, which the collector seized and he ap- 
pointed a keeper thereof. On the next day, the said agent of McMil- 
len, with others aiding him, drove said keepers from the premises, and 
he then barricaded the windows and locked the doors. Whereupon 
the tax collector returned, and used force to effect an entrance into the 
building and again made a seizure of property to satisfy the taxes 
due by said McMillen. It is urged that the action of the officer was 
harsh and oppressive, and in violation of article 9 of the constitution. 
We have failed to discover wherein the constitution has been violated 
by the defendant or the law of the State, under which he was acting. 
The only violator of law, in these proceedings, appears to have been the 
plaintiff or his agent, in resisting, by force, an officer in the discharge 
of his official duties. 

The plaintiff further objects, that the defendant is attempting to 
take plaintiff's property without due process of law. 

Although “‘ due process of law” generally implies and includes regu- 
lar allegations, opportunity to answer and a trial according to some 
settled course of judicial proceeding, yet this is not universally true. 
It does not apply to proceedings to collect the public revenue. 11 
Mich. 139; 18 How. 272; 2 Yerg. 260, 599; 4 Hill 146. The revenue 
bill fixes the amounts of the license taxes due by retail merchants and 
retailers of spirituous liquors, and the act No. 47, of 1873, provides 
the manner in which taxes and licenses shall be collected from delin- 
quent parties. This is sufficient. It is the mode provided by the leg- 
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islator for enforcing a right of the sovereign and is due process of law. 

On the trial, bills of exceptions were taken to the rulings of the dis- 
trict judge refusing to receive testimony in regard to the election of 
Governor Kellogg, etc., on the grounds, that the right ot an officer to 
a position which he holds can not be inquired into or his action be de- 
clared null, in a suit between third parties. | 

The ruling is corect, being in accord with the well settled jurispru- 
dence of this State. 13 An. 403; 22 An. 33; 25 An. 263, 267. 

The appeal is frivolous. It is therefore ordered and adjudged that 
the judgment appealed from be affirmed, and costs of appeal. 

* Carried by writ of error to the Supreme Court of the United States. 








No. 4338. 


In THE MATTER OF THE CoMMISSIONERS OF THE First DRAINING 
District, PRAYING FOR THE HOMOLOGATION OF THE ASSESSMENT 
Roi, ETC.* 


The opponents to the homologation of the assessment roll presented by the commissioners 
of the First Draining District err in basing their opposition on the ground that some of 
the lands upon which the assessment in controversy is established, were drained at their 
cost under the provisions of act No. 49 of 1839, and are by the thirteenth section thereof 
specially and forever exempted from any further assessment for draining. This section 
created no contract between the State and the opponents, by which their lands were 
exempted from the assessment under consideration. 

This assessment is not an extra tax within the contemplation of said thirteenth section, which 
made it the duty of the municipality of New.Orleans to maintain the works erected by 
the draining company on the particular section drained, without ever levying an extra 
tax on the lands so drained, but only out of the funds arising from the general tax im- 
posed throughout the municipality. 

The act of 1861, No. 57, provided, as its title indicates, for the collection of the assessment 
for draining under the act of 1858 and the supplementary act of 1859, and it seems that 
the present proceedings were instituted in accordance with the provisions of the act of 
1861. 

The Legislature of 1871, in act 30, has legalized the assessments made by the three boards 
of commissioners under the said acts of 1858 and 1859, and other supplementary and 
amendatory acts, and authorized and directed the board of administrators of New Or- 
leans to collect the balance due on said assessments, which the said administrators are 
now seeking to do. 

The State, in ordering the draining, is exercising sovereign power, and can of course direct 
or authorize the work to be done in such way, and compensation made in such terms, as 
its discretion may deem best, restrained only by the fundamental principles upon which 
the government is to be conducted; and nothing is found in those principles inhibiting 
the State from having the means provided for such a work in the way it is done in the 
present system of drainage in New Orleans. The existing laws clearly authorize the 
collection sought to be enforced, and no reason can be seen for judicial interference with 
the discretion of the State. 


PPEAL from the Seventh District Court, parish of Orleans. Col- 
lens, J. Rufus Waples, for the city of New Orleans and Board of 
Administrators, praying for homologation, etc., and appellants. W. 
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O. Denegre, Hornor & Benedict, Trist & Olivier, Gilmore & Sons, Camp- 
bell, S. P. Blanc, Lea, Finney & Miller, Clarke, Bayne & Renshaw, and 
others, for opponents and appellees. G. 8. Lacey, amicus curie. 

Howe tt, J. As the constitutional questions raised in this proceed- 
ing have, in our opinion, been decided in the case of the Draining 
Company, 11 An. 370, we think it necessary to consider only the fol- 
lowing grounds of opposition herein as argued before us: 

First—That some of the lands, upon which this assessment is levied, 
were drained at their cost under the provisions of act No. 49, of 1839, 
and are, by the thirteenth section thereof, specially and forever ex- 
empted from any further assessment for draining. 

Second—That by act 165 of 1858, the assessments for draining any 
‘one section or district shall not exceed three hundred and fifty thou- 
sand dollars, which sum has already been nearly exhausted, and the 
present assessment is for $450,000 additional. 

Third—That the money can not be collected in advance of the com- 
pletion of the work. 

I. Section 13 of the act invoked reads: ‘* That whenever any sec- 
tion of land shall have been drained and cleared by said draining com- 
pany, it shall abandon the same to the municipality or municipalities 
in which the said section may be situated; and whereas, the said 
draining will have been effected entirely at the expense of the pro- 
prietors of said land, and will greatly contribute to tie salubrity and 
drainage of the front part of the said city, the said municipality or 
municipalities shall thereafter maintain the levees and ditches made 
by said draining company, and the machinery and other works erected 
by the same on the said sections, in good repair and in efficient condi- 
tion, without ever laying an extra tax on the land so draived. If any 
of the said sections should extend into two municipalities, the steam 
engine and other machinery erected thereon by the said draining com- 
pany, shall be kept in repair and operation by the municipality within 
the limits of which it is established; but the other municipality shall 
contribute to the expeuses thereby occasioned, in the same proportion 
which the extent of the portion of said section lying within the limits, 
bears to the extent of the portion of the said section embraced within 
the boundaries of the municipality wherein the said engine or other 
machinery and building have been constructed, but each municipality 
shall maintain the ditches and levees made by said company within 
its own limits.” 

It is contended by the opponents that this is a contract between 
them and the State, by which their lands, within a certain section 
drained by the said draining company, are exempted from the assess- 
ment now under consideration. We can not concur in this view, and 
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we think the litigation in the case cited in 11 An. clearly shows that 
the draining of opponents’ lands by the then draining company was 
not done under a contract between the State and the opponents, or 
their authors. We are unable, moreover, to find in the above section 
the elements of a contract. The State, in providing for the draining 
of said lands, was exercising one of the highest powers of its sove- 
reignty, without requiring the consent of the owners, but rather en- 
forcing it in despite of their opinions and objections, and directed that 
when completed, the burden of maintaining and preserving the bene- 
fits thereof should be imposed upon the municipal government and 
not upon the owners of the lands most directly benefited. This was 
but justice. But there was nothing like a mutual agreement that, if 
the owners would pay the company for draining their lands, the said 
lands should never again be required to contribute to any draining 
that might be or become necessary. 

Those lands having thus been drained and made valuable, were 
thereafter like the lands in the front and higher part of the city, and 
in common with them liable for maintaining the established drains 
and constructing any that might be elsewhere needed, for the com- 
mon benefit. And this is what is now being sought by these proceed- 
ings; all the lands within the first draining dristrict, as it now exists, 
are uniformly assessed to effect the draining of all the low lands within 
its limits. It is not an extra tax within the contemplation of the said 
thirteenth section, which made it the duty of the municipality, in its 
corporate capacity, to maintain the levees and ditches made, and the 
machinery and other works erected by the draining company on the 
particular section, without ever laying an extra tax on the lands so 
drained, That is, the lands so drained were not to have an extra tax 
levied on them to maintain those works; but the said work, etc., were 
to be maintained out of the funds arising from the general tax imposed 
throughout the municipality—maintained at the public expense and 
not at the expense, or the increased, additional expense of the lands so 
drained. This we think is the fair, legitimate construction and 
purpose of the section under consideration, and renders it unnecessary 
to decide whether the legislature sought by it, and had the power to 
limit or restrict the legislative action and authority of future legis- 
latures. 

II. We do not consider the second objection well founded. The 
act of 1858 did limit the assessment in each of the three districts to 
three hundred and fifty thousand dollars; but the supplementary act 
No. 191, of 1859, authorized each of the three boards of commissioners 
to issue bonds to the amount of three hundred and fifty thousand dol- 
lars, and to levy an assessment to pay’ the interest and principal 
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thereof, the amount of which assessment, demandable yearly, should 
not exceed in the aggregate more than one tenth of such assessment. 
The act of 1861, No. 57, provided, as its title indicates, for the collec- 
tion of the assessment for graining under the act of 1858, and the sup- 
plementary act of 1859, and it seems that the present proceedings were 
instituted in accordance with the provisions of this act of 1861. Itis 
stated by a witness in this case, who was a member of one of the 
boards of commissioners created by the act of 1858, that the boards 
thought they could go to the extent of seven hundred thousand dol - 
lars each. Whether they are correct or not in such opinion, the legis- 
lature of 1871, in act No. 30, has legalized the assessments made by the 
said three boards of commissioners under the said acts of 1858 and 
1859, and other supplementary and amendatory acts, and authorized 
and directed the Board of Administrators of New Orleans to collect 
the balance due on said assessments, which the said administrators are 
seeking to do in this case, and are asking for the homologation of the 
assessment roll showing the assessments due by the persons and prop- 
erty assessed, in the First Draining District within the parish of Or- 
leans, from the second to the tenth annual installment inclusive. 

III. The judge below sustained the third objection, and held that 
the assessment can not be collected until the drainage is completed, 
on the theory that the State or city, acting under authority from the 
State is but the negotiorwm gestor or special agent of the parties for 
whom the work is to be done, and is entitled only to reimbursement 
for all disbursements actually made. In this there is error. As we 
have already remarked, tlhe State, in ordering the draining, is exer- 
cising sovereign power, and can, of course, direct or authorize the 
work to be done in such way and compensation, made on such terms 
as in its discretion may seem best, restrained only by the fundamental 
principles upon which the government is to be conducted, and we find 
nothing in them inhibiting the State from having the means provided 
for such a work, in the way it is done in the present system of drain- 
age in the city of New Orleans. On this question we see no roum for 
judicial interference with the discretion of the State, and we think the 
existing laws clearly authorize the collection sought herein to be en- 
forced. 

There are other grounds of opposition in the record, but they have 
not been urged before us, and we find nothing in them demanding 
attention. The proceeding, as to the property belonging to the suc- 
cession of John Davidson, not being probate in its character and 
object, is not in conflict with the constitution, giving exclusive probate 
jurisdiction to the Second District Court. 

It is therefore ordered that the judgment appealed from be reversed, 
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and that the oppositions herein be dismissed at the costs of the oppo- 
nents respectively; and it is further ordered that the assessment roll 
herein, except that portion designated as ‘‘ Book No. 2, B,” on said 
roll, be and is hereby approved and homologated, and this approval 
and homologation shall operate as a judgment against the property 
described as assessed in said roll, and also against the owner or owners 
thereof, with ten per cent. in addition to the amount assessed, to pay 
costs and counsel fees. 

Wrty. J., dissenting. I dissent in this case and reserve the right to 
file my reasons therefor. 

LupE.inG, C. J. In this case a rehearing is granted of our own 
motion, so as to enable us to correct an error in the decree in regard to 
the exception made in the decree relative to book B., without preju- 
dice to the right of parties to ask for rehearing on the merits, within 
the legal delay, dating from the original decree. 

Restricted rehearing granted ex proprio motu. 

HowELt, J. Our attention having been called to the fact that ‘‘ Book 
No. 2 B,” excepted from the operation of our decree herein, embraced 
the whole of the area that had been drained under the act of 1839, and 
was by said act exempted, as contended, from the present assessment— 
the principal question discussed in our former opinion—we, of our own 
motion, ordered a restricted rehearing, in order to make our decree 
conform to the views we expressed on the point, as the exception is in 
conflict with our conclusion, and was made without understanding, at 
the time, that this book contained the lands which were alleged to be 
exempt. 

In granting this rehearing, for this limited purpose, we expressly re- 
served to all parties the right to apply for a rehearing upon the merits. 
No one, except the estate of Davidson, has applied for a rehearing. 

The grounds upon which this application of the estate of Davidson 
is based, are the same upon which we expressed our opinion on the 
first hearing, and we are not convinced that we erred and can not 
grant a rehearing thereon. 

As to the correction of our decree it follows as a matter of course. 

It is therefore ordered that the rehearing asked for by the estate of 
Davidson be refused, and it is further ordered that our decree herein be 
amended by striking therefrom the phrase ‘* except that portion desig- 
nated as ‘Book No. 2, B;'” that the said portion of the assessment 
roll be embraced in this judgment of homologation, and as thus amend- 
ed the said decree remain undisturbed. 

Rehearing refused on the merits. 

* Carried by writ of error to the Supreme Court of the United States, 
as far as the estate of Davidson is concerned. 
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No. 3111. 


E. A. SwITZER v. JOHN HEINN AND Mary HE nn, Owners of the Steam- 
boat Frolic.* 


This is a personal action against the owners of a steamboat, the vessel being seized to en- 
force a lien accorded by a State law, under the conservatory remedy of provisional seiz- 
ure. Itis not a proceeding in rem to enforce a maritime lien. Therefore there is no 
force in the objection that the State court was without jurisdiction. 

The State court, having once obtained lawful jurisdiction over the parties and subject mat- 
ter, could not be subsequently divested thereof by the bankrupt court. 

Congress has not only not deprived other courts of jurisdiction over such cases, but it has 
provided for their prosecution and defense in those courts by the assignee in bankruptcy. 
This principle applies not only to all ordinary actions to collect debt, but also to all 
proceedings to enforce a lien, so long as the amount due is in dispute or remains unas- 
certained. 


PPEAL from the Fifth District Court, parish of Orleans. Leau- 
A mont, J. B. Eagan and FE. N. Whittemore, for plaintiff and appel- 
lee. EH. T. Merrick, Race & Foster, A. G. Brice, for defendant and 
appellant. 

Wrty, J. The plaintiff sued the defendants for his wages as captain 
of the steamboat Frolic and provisionally seized the vessel, which was 
afterwards released on bond. 


The defendants were subsequently adjudged bankrupts, and their 


assignee was made party, coutradictorily with whom this case was tried, 
and judgment rendered in favor of plaintiff for the amount of his claim, 
eight hundred and seventy dollars. 

The assignee has appealed. This is a personal action against the 
owners, the vessel being seized to enforce the lien accorded by article 
3204 R. C., under the conservatory remedy of provisional seizure. C. 
P. 285, 289. 

It is not a proceeding in rem to enforce a maritime lien. Therefore 
there is no force in the objection that the State court was without ju- 
risdiction. Lew v. Galceran, 11 Wall. 185. 

It is contended, however, that the decree of bankruptcy divested the 
court of jurisdiction, and that it had no authority to proceed to trial 
and render judgment against the assignee; that the plaintiff should 
have gone into the bankrupt court to enforce his claim. 

The State court having obtained lawful jurisdiction over the parties 
and subject matter could not be divested thereof by the bankrupt court. 

‘** Congress could, no doubt, have made an adjudication in bankruptcy 
operate proprio vigore to transfer all causes which should be pending 
in other courts atthe time of the filing of the petition and to which 
the bankrupt should be a party, from those tribunals into the court of 
bankruptcy. It has not, however, done so. 

It not only has not deprived other courts of jurisdiction over such 
cases, but it has provided for their prosecution and defense in those 
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courts by the assignee. This principle applies not only to all ordinary 
actions to collect debt, but also to all procee.lings to enforce a lien so 
long as the amount due is in dispute or remains unascertained.”’ 
Bump’s Law and Practice of Bankruptcy, sixth edition, pages 187, 198, 
199, and authorities there cited. 

The demand ot the plaintiff is fully established by the evidence in 
the record. 

Judgment affirmed. 

Rehearing refused. 

*Carried by writ of error to the Supreme Court of the United States. 








No. 3428. 
KENNETT & BELL v. Uurion INSURANCE COMPANY OF NEW ORLEANS.* 


The rules and regulations of the United States Board of Supervisors do not specify and par- 
ticularize the short bends and points at which certain precautionary signals are to be 
made by steamers. In the absence of such specification by the board, it would seem 
then to become a matter within the judgment and discrimination of the navigators of 
the rivers, to determine the places where, by the rules and regulations governing pilots, 
signals are to be given. 

A transcript of the proceedings before the United States inspectors, in relation to the sink- 
ing of the steamboat Texarkana, which gave rise to this suit, embracing the evidence 
taken on that occasion, was offered on the part of defendants to prove rem ipsam. This 
was objected to by the plaintiff as res inter alios and irrelevant. The court a qua sus- 
tained the objection to that extent, but admitted it for the purpose only of contradicting 
the statements of witnesses. The court did not err. The action taken by the board of 
inspectors could not bind the plaintiff who was not a party to it. 


PPEAL from the Sixth District Court, parish of Orleans. Cooley, J. 
Olarke, Bayne & Renshaw, for plaintiffs and appellees. J. H. Isley, 
Kennedy & Chiapella, for detendant and appellant. 

TALIAFERRO, J. The defendants are sued for $10,000 on a policy 
of insurance taken with the company upon the hull, engines, furniture 
and appurtenances of the steamboat Texarkana, for one year from the 
seventeenth of December, 1869, to the seventeenth of December, 1870. 
It seems the boat insured sunk in Red river, about the first of Sep- 
tember, 1870, from the effects of a collision that occurred between the 
Texarkana and the steamboat Era No.9. The boat and all her appur- 
tenances were treated as a total loss, and abandoned to the insurers. 

The answer is a general denial. The plaintiff had judgment for the 
amount claimed and defendants have appealed. 

This case turns entirely on questions of fact. It is urged in defense 
that the accident occurred from a violation of rule No. 6 of the rules 
and regulations adopted by the board of supervising inspectors in 
1865, under the provisions of the twenty-ninth section of the act of 
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Congress ‘‘ for the better security of the lives of passengers on board 
of vessels propelled in whole or in part by steam.” 

The rule sixth is in these words: ‘When any steamer, whether 
ascending or descending is nearing a short bend or point, where from 
any cause a steamer approaching in an opposite direction can not be 
seen at a distance of six hundred yards of that bend or point, shall 
give a signal of one long sound of his steam whistle, as a notice to 
any steamer approaching; and if there should be any approaching 
steamer within hearing of such signal, it shall be the duty of the pilot 
thereof to answer such signal by one long sound of his steam whistle, 
when both boats shall be navigated with the proper precautions as 
required by the preceding rule.” 

The defendants assume that at the place where the collision hap- 
pened there is a short bend or point, where it is made the duty of pilots 
to sound their steam whistles as signals of the approach of boats 
according to the rule six, just quoted. This is required to be done at 
such short bends or points where a boat can not be seen at the distance 
of six hundred yards. The evidence is that neither of the pilots of 
these boats sounded his whistle until the boats were too near each 
other for the collision to be avoided, the regulations by law requir- 
ing that signals shall be given in approaching short bends and points 
in ample time to have the boats moving in their proper places so as to 
pass each other safely. Defendants hold that the loss of the insured 
boat was the result of the culpable neglect and want of skill in the 
pilot and managers of the Texarkana, as well as that of the other 
boat, and that they are not bound under the policy. 

But the rules and regulations of the board of supervising inspectors 
do not specify and particularize the short bends and points at which 
these precautionary signals are to be made. In the absence of such 
specification by the board it would seem then to become a matter 
within the judgment and discrimination of the navigators of the rivers, 
to determine the places, where by the rules and regulations governing 
pilots, signals are to be given. Accordingly we find from the evidence 
that the point where the collision in this case occurred, never had been 
considered as a place coming within the requirements of rule No. six; 
and all the Red river pilots who testified in this case, and there were 
some half dozen or more of them, were unanimous in saying they 
never knew or heard of the steam whistle being used at the point in 
question as being required by rule six. A diagram of that part of the 
river where the accident happened is given in connection with the 
evidence of one of these pilots. It would clearly appear from this 
diagram and the general drift of the testimony that at the place where 
the collision took place, there is not a short bend or point “ where, 
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from any cause a steamer approaching in an opposite direction, cam 
not be seen at a distance of six hundred yards.” The diagram repre- 
sents a gradual curve in the river, called technically by one or two of 
the witnesses a ‘‘ kink.” It does not present an abrupt bend or turn- 
ing of the river constituting ‘‘a short bend or point.” 

It appears that after this accident happened an investigation of the 
subject was made before the United States inspectors under the act of 
Congress. A transcript of the proceedings before the inspectors, em- 
bracing the evidence taken was offered on the part of the defendants 
to prove rem ipsam. This was objected to by the plaintiff as res inter 
alios, and irrelevant. The court sustained the objection to that extent, 
but admitted it for the purpose only of contradicting the statements 
of witnesses. A bill of exceptions was.taken by the defendants. We 
think the ruling of the court correct. 

The action taken by the board of inspectors could not bind the 
plaintiff, who was not a party to it. That portion of the testimony 
let in, shows some discrepancy between the evidence given by Kountz, 
the pilot on duty aboard the Texarkana at the time of the collision, 
and that which he gave previously before the board of inspectors, but 
as against the mass of evidence introduced in court on the part of the 
plaintiff, it can have but little effect. We regard the evidence as 
establishing beyond doubt that at the time of the collision, the Texar- 
kana was on the proper side of the river for an ascending boat to be, 
and that she was near the shore. This last fact is well established. 
The force with which she was struck threw her against the shore. 
Although the river at the place where the accident took place was 
narrow, there was room for the other boat to have passed without col- 
lision had she been further out in the stream. 

We are of the opinion that the plaintiff's case is made out. There are 
two other bills of exceptions taken by defendants, but it is not im- 
portant to the decision of this case that we should pass upon them. 

Judgment affirmed. 


On APPLICATION FOR REHEARING. 


LuDELING, C.J. In this case an application for a rehearing is made 
on several grounds. We find there was error as to the failure of the 
court to allow the defendants a credit of two hundred dollars, the two 
per cent. on the amount (#10,000 insured), according to the policy. 
We now order that said credit be allowed, the appellee consenting 
thereto. The application for rehearing is refused. 

* Carried by writ of error to the Supreme Court of the United 
States, and dismissed on motion by that tribunal. 
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No. 5376. 


STATE EX REL. ALBERT BALDwin v. A. DuBucLET, State Treasurer— 
STaTeE OF LouIsIANA, Intervenor. 


This appeal was made returnable at the session of the Supreme Court to be held at New 
Orleans on the first Monday ot November, 1874. Before the return day, to wit, on the 
twentjeth of July, 1874, the relator procured the consent of the Governor for the transfer 
of the case to Monroe, and for its trial at the term held at that town. The Governor 
also employed an attorney for the defense, notwithstanding the opposition of the Attor- 
ney General and of Dubuclet, the defendant. 

The Governor had no authority to consent to the transfer of this case, and to employ counsel 
as he did. The Attorney General is the proper officer to represent the State in all her 
law suits, and the act 21 of the acts of 1872, on which the Governor relied, was not 
intended to deprive the Attorney General of the control and management of his cases, 
but only to provide for certain contingencies in which he may designate an attorney to 
act on behalf of the State. Under that statute he was empowered to appoint counsel to 
act in this suit. 

The citation was necessary to perfect the appeal. The defendant’s case can not be tried 
without his consent, except at the time and place designated in the citation. A trial at 
a different place would be a trial without a citation. Besides, he is entitled to the delay 
fixed, to prepare his defense. 

The plea that defendant is not interested, has no force. If not interested, why was he cited 
and made a party? 

There is nothing in the act for “funding the obligations of the State,” relied on by relator, 
which confers on him or implies a right or duty, as “ Fiscal Agent,’’ to recover from the 
State Treasurer, and to hold and account for, under the obligations of his official bond, 
all the moneys belonging to the State, or to choose a bank for such purpose, and nothing 
which imposes on said treasurer the duty to deposit said moneys with the relator, and 
therefore there is no cause for the mandamus prayed for. 

It is only where a specific, ministerial duty is imposed by law on an officer, that the writ of 
mandamus can properly issue against him. The term “ fiscal agent” does not necessarily 
mean depositary of the public funds, so as, by the simple use of it in a statute without 
any directions in this respect, to make it the duty of the State Treasurer to deposit with 
him any moneys in the treasury and confer on such agent power to compel such deposit. 


PPEAL from the Superior District Court, parish of Orleans. 

Hawkins, J. Kennard, Howe & Prentiss, for relator and defendant. 
A. P. Field, Attorney General, and J. Q. A. Fellows, for defendant 
and for intervenor. 


On Motion TO Dismiss. 


Wyrty, J. The relator has appealed from the judgment rejecting 
his mandamus proceeding to compel the defendant to recognize him as 
fiscal agent, under act No. 3 of the acts of 1874, and to deposit with 
him all the funds of the State. 

The appeal was made returnable at the session of the Supreme 
Court to be held at New Orleans on the first Monday of November, 
1874. Before the return day, to wit, July 20, 1874, the plaintiff pro- 
cured the consent of the Governor for the transfer ot the case to this 
place, and for the trial thereof at this term ; and under act No. 21 of the 
acts of 1872, the Governor employed an attorney to take charge of the 
defense. 

The Attorney General objects to the trial of the case before the 
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return day, and at this term of the court; he denies the authority of 
the Governor to give consent for its transfer, and also his authrity to 
appoint counsel to assist or supersede him in the management of the 
case. 

Antoine Dubuclet, the defendant, also refuses to consent to the trial 
of the case here. . 

Looking to act 21 of the acts of 1872, the statute under which the 
Governor acted in this case, we find that he ‘‘has the right in case of 
the absence, death, resignation, or inability to act in any particular 
ease of the Attorney General, or proper district attorney, or where 
either of them may be directly interested, a right to designate an 
attorney for such case to act in behalf of the State, for the protection 
ot the public interest.” 

Was the Governor authorized under this statute to consent to the 
transfer of the case and the trial thereof at this term, notwithstanding 
the opposition of the Attorney General who tried the case in the 
court below? We think not. 


The Attorney General is the proper officer to represent the State in 
all her lawsuits, and the statute in question was not intended to 
deprive him of the control and management of his cases. 

In order to protect the public interest in any particular case where 


the Attorney General was interested, or was unable to act from death, 
resignation, absence, or from any other cause, this statute authorizes 
the Governor to appoint an attorney for such case. It does not 
authorize him to give consent for the transfer of any particular case 
and for the trial thereof before the return day, at a different term of 
the court. The act gives him no personal control of the case what- 
ever. When the condition happens upon which he has authority to 
supply counsel for the State, the attorney designated by him takes 
control of such case. 

The attorney designated by the Governor in this case does not con- 
sent to its trial here. But under the statute the Governor was utterly 
without authority to appoint an attorney to act in this case, because 
the Attorney General is not personally interested, he has not resigned, 
nor is he dead, or absent, or unable to attend to the duties of his office. 
He appears to have faithfully defended the case in the court below in 
behalf of the State, the intervenor, and in behalf of Dubuclet, the 
defendant. He gained the case, and he will doubtless be ready to 
meet the relator and try the appeal at the time and place where it was 
made returnable, and where he was cited to trial. Because he refused 
to try the appeal at a different place and term, and before the return 
day, it can not fairly be said that the Attorney General is unwilling 
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or unable to act, or that the public interest confided to him has in any 
manner suffered or is likely to suffer. In refusing to try the case, as 
desired by the relator, he has simply exercised a legal right, of which 
the appellant has no cause to complain. 

The defendant, Dubuclet, is interested in this case; he is the party 
agaivst whom the mandamus is sought, and he has not consented to the 
trial here. He has been cited to meet the relator and try the appeal 
on the first Monday of November next, at New Orleans. Under sec- 
tion 7 of act 35, of the acts of 1874, he can employ special counsel for 
his defense. If the case is tried now he may well complain that he 
has not been heard; because to try the case at a different place, and 
before the return day, is equivalent to a trial without citation and an 
opportunity to make a defense. 

What is the use of citing the defendant to the trial of this appeal at 
New Orleans on the first Monday-of November, 1874, if he can be con- 
demned rightfully at the July term of 1874, at Monroe? 

If citation was necessary to perfect the appeal, the defendant’s case 
can not be tried (without his consent) except at the time and place 
where he was cited. 


The appellant contends, however, that{the defendant has no interest. 
If so, why was he sued and cited below? If his presence was neces- 


sary at the trial there, it is equally as important here. And the trial 
of the defendant before the day he was cited to trial, and at a different 
place, is certainly a trial without citation. He is entitled to the delay 
from the time the appeal was taken until the return day thereof to 
prepare his defense and to employ special counsel, if he chooses to 
do so. 

The defendant is the party sued and against whom our decree must 
be enforced, if the mandamus be made peremptory. He is a necessary 
party, and the case can not be tried here without his consent, 

It is therefore ordered that this appeal be stricken from the docket, 
with leave to the appellant to withdraw the transcript and file it at 
New Orleans, in conformity with the order of appeal. 

LupDELING, C. J., dissenting. The simple question now before the 
court for decision is, can the chief executive of the State consent on 
the ‘part of the treasurer, and in spite of his opposition and of the 
Attorney General’s, that the case may be removed to Monroe for 
speedy determination ? 

The case is one in which an officer of the State is proceeding, by 
mandamus, against another officer of the State, to compel him to per- 
form a ministerial duty. It is made the duty of the chief executive of 
the State “to see that the laws are faithfully executed.” If it be a 
ministerial duty of the treasurer, under any law of the State, to do 
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what he is required to do in the relator’s petition, it is the duty of the 
executive to see that the law be executed. The case by law, is a pref- 
erence case, and I am at a loss to imagine why the Governor could not 
direct the case to be submitted for decision, by the Attorney General, 
and if he refused or neglected to do so, to employ other counsel. Du- 
buclet personally, is not before the court; it is the treasurer alone 
who is before the court, in his official capacity. And in numerous 
cases running all through the 24th, 25th and 26th Annual, this court 
has recognized this fact, that when an officer is proceeded against in 
his official capacity, he has no right to appear in person or by attorney 
selected by himself, but must be represented by the Attorney General 
or some other attorney selected by the Governor. Act of 1872, p. 62. 

This case was brought here by consent of the relator and the Gov- 
ernor. 


The Attorney General applied for time to file a brief after the case 
had been submitted, which{was allowed, and he filed his brief without 
urging this want of consent; and at the last moment he files another 
brief through another attorney, urging this want of consent on the 
part of the treasurer. I do not think it should be considered; but if 
it be, I do®not regard the objection valid. 

What honest reason can be urged against an early decision, on the 


construction of a law, defining the*official duties of State officers? I 
can not imagine{any, and am the less inclined to consider the objec- 
tion of want of consent. 


ON THE MERITs. 


Howe.t, J. The relator alleges that he was elected and has duly 
qualified as Fiscal Agent of the State under act No. 3 of April, 1874, 
known as the Funding Act and which created a board of liquidation, 
composed of the Governor, Lieutenant Governor, Auditor, Treasurer, 
Secretary of State, Speaker of the House of Representatives and such 
fiscal agent, chosen by said officers, that he has furnished bond in the 
sum of $250,000 as required by said Board, ‘‘ that as fiscal agent of the 
State, it is his duty to receive from the State Treasurer and to hold and 
account for, under the obligations of his official bond aforesaid, all 
the moneys belonging to the State,” that he has chosen the New Or- 
leans National Bank, whereof he is a director and the president, as the 
place of deposit of the State funds and so notified the Treasurer, 
whose duty it is to deposit the same with the relator as fiscal agent, 
but has failed and refused to do so, though requested, and he prays for 
a writ of mandamus commanding said Treasurer to recognize relator 
as the fiscal agent of the State and to deposit with relator in his said 
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capacity all the State funds now on hand or which may hereafter come 
into his the treasurer’s hands or control. 

The treasurer denies that the relator has any legal right to demand 
of him as treasurer, the moneys of the State or that there is any law 
which gives to the relator the right to ‘the deposit of the money of the 
State, and he adopts the answer of the State which intervenes and 
alleges that under the constitution and laws the treasurer is the only 
officer authorized to receive, keep and disburse all moneys of the State 
and he can not be interfered with or controlled in that respect by any 
authority; that there is no provision in the ‘‘ Funding bill” which 
makes it the duty of the treasurer to pay out to or deposit with the 
relator or the latter to receiveany of the State moneys, and hence there 
is no cause or ground for the writ of mandamus; that the title of the 
“Funding act” does not express the object of the appointment of a 
fiscal agent of the State with power to receive and hold the moneys of 
the State which is a matter foreign to the objects of said act; that by 
existing unrepealed law the treasurer is required to deposit the State 
moneys in some safe bank with which he shall keep an account and 
the said deposits can only be removed upon the consent of the Gover- 
nor and the causes therefor must be reported to the legislature; that 
under the said law he has the moneys of the State deposited in the 
Louisiana National Bank, the safety of which would be jeopardized 
by depositing them with an individual not an officer of the State and 
not required by law to givea bond. From a judgment refusing the 
writ of mandamus, the relator has appealed. 

The title of the funding bill and the sections relied on by the rela- 
tor, are as follows: ‘‘An act to provide for funding the obligations of 
the State by exchange of bonds; to provide for principal and interest 
of said bonds; to establish a board of liquidation; to authorize certain 
judicial proceedings against it; to define and punish violations of this 
act; to prohibit certain officers from diverting funds except as provided 
by law and to punish violations therefor ; to levy a continuing tax and 
provide a continuing appropriation for said bonds ; to make a contract 
between the State and holders of said bonds; to prohibit injunctions 
in certain cases; to limit the indebtedness of the State and to limit 
State taxes ; to annul certain grants of State aid; to prohibit the mod- 
ification, novation or extension of any contract heretofore made for 
State aid; to provide for the receipt of certain warrants for certain 
taxes and to repeal all conflicting laws. 

Section 1. ‘‘Be it enacted by the Senate and House of Represent- 
atives of the State of Louisiana in General Assembly convened, 
That for the purpose of consolidating and reducing the floating and 
bonded debt of the State, the Governor, Lieutenant Governor, Aud- 

3 
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itor, Treasurer, Secretary of State, and Speaker of the House of Rep- 
resentatives are hereby authorized to cause to be prepared, and to 
issue bonds, to be known as ‘‘consolidated bonds of the State of Lou- 
isiana,” of the denominations of one hundred, five hundred, and one 
thousand dollars, to the amount of fifteen millions of dollars, or so 
much thereof as may be necessary, all payable forty years from the 
first day of January, 1874, and all to be numbered consecutively, and 
made payable to bearer, and to bear interest at the rate of seven per 
cent. per annum, payable semi-annually in the city of New York and 
the city of New Orleans, on the first day of July and January of each 
year, and coupons for such interest shall be attached thereto ; said in- 
terest and principal to be payable in lawful money of the United 
States. 

‘* Sec. 2. Be it further enacted, etc., That the parties designated in 
the foregoing section shall constitute a board of liquidation, and a ma- 
jority of said board shall elect a fiscal agent for the State, who shall be 
a member of said board. 

Sec. 7. Be it further enacted, etc., That a tax of five and-a-half 
mills on the dollar of the assessed value of all real and personal prop- 
erty in the State is hereby annually levied, and siiall be collected for 
the purpose of paying the interest and principal ef the consolidated 
bonds herein authorized, and the revenue derived therefrom is hereby 
set apart and appropriated to that purpose, and no other; and that it 
shall be deemed a felony for the Fiscal Agent or any officer of the 
State or board of liquidators to divert the said fund from its ligitimate 
channel as provided, and upon conviction the said party shall be 
liable to imprisonment for not more than ten years nor less than 
two, at the discretion of the court. If there shall, during any year, be 
a surplus arising from said tax after paying all interest falling due in 
that year, such surplus shall be used for the purchase and retirement 
of bonds authorized by this act, said purchases to be made by said 
board of liquidation from the lowest offers, after due notice, provided, 
that the total tax for interest and all other State purposes, except the 
support of public schools, shall never hereafter exceed twelve and a 
half mills on the dollar. The interest tax aforesaid shall be a contin- 
uing annual tax until the said consolidated bonds shall be paid or 
redeemed, principal and interest; and the said appropriation shall au- 
thorize and make it the duty of the auditor and treasurer, and the said 
board, respectively, to collect said tax annually, and pay said interest 
and redeem said bonds until the same shall be fully discharged.” 

Sec. 17. ‘That all acts or parts of acts in conflict with this act, or 
any section thereof, are hereby declared to be repealed, and that this 
aet shall take effect from and after its passage.” 
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It seems a sufficient answer to relator’s demand to say that there is 
nothing in the foregoing which confers on him or implies a right or 
duty as fiscal agent “to receive from the State treasurer and to hold 
and account for, under the obligations of his official bond aforesaid, all 
the moneys belonging to the State,” or to choose a bank for such pur- 
pose, or that imposes on the said treasurer the duty to deposit said 
moneys with the relator, and therefore there is no case, no cause for 
the writ of mandamus. The act does not specifically prescribe any 
duties of the fiscal agent, confer on him any special powers or make 
any reference in the title or elsewhere to the deposit or the choosing of 
a place of deposit of the moneys of the State; and it is only where a 
specific ministerial duty is imposed by law on an officer, that a writ of 
mandamus can properly issue against him. 

But it is contended on behalf of the relator, that the phrase “ Fiscal 
agent of the State” had, at the time the Funding act was passed, a dis- 
tinct, well understood meaning, and that the legislative intent in using 
it was manifest, as the depositary of the State funds, that is, the fiscal 
agent of the State created by this act was, by necessary intendment, 
the depositary of the State moneys, which however, are to remain 
there or with him subject to the checks of the State treasurer just as 
they are now kept and checked on by the treasurer in the bank selected 
by him under previous legislation. And this theory, it is said, is de- 
rived from and supported by the laws relative to the fiscal agent of the 
city of New Orleans, which was made the depositary of all the city funds 
and the law making the Citizens’ Bank the fiscal agent for the funding 
of the floating debt in 1870. 

Our examination of these laws does not bring us to the conclusion, 
as suggested, that the term “ fiscal agent” means necessarily the de- 
positary of the public funds so as, by the simple use of it in a statute, 
without any directions in that respect, to make it the duty of the city 
or State treasurer to deposit all moneys therein and confer on such 
agent power to compel such deposit with him or it. 

As to the fiscal agent for the city of New Orleans, the laws referred 
to (see acts 1856, pp. 144, 145, acts 1870, extra session, p. 46), are 
explicit in directing when and how such agent—a bank—shall be 
chosen, what shall be placed in its keeping, the purposes thereof, 
how drawn, etc., while in the act under review, no such directions 
appear and nothing is said except that a majority of certain designa- 
ted officers, composing a board of liquidation, shall elect a fiscal 
agent for the State, who shall be a member of said board and shall be 
subject to certain penalties should he divert a certain fund. But every 
officer of the State and board of liquidators are embraced in the same 
provision. And as to the “fiscal agent” under the funding act of 1870, 
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(session acts 1856, extra session, p. 153), the president of a bank 
named, was designated by the law for the purpose, in conjunction with 
the Governor and Auditor, of negotiating the bonds authorized by said 
act, but no reference was made to the custody of the public moneys. 
The duty was specific and limited to the object of said act. We find 
in neither law nor any other, any thing that implies even that the use 
of the term fiscal agent ina statute confers the right to the public 
funds. By existing laws the treasurer is to deposit the State moneys 
in a bank selected by him, and he may, with the concurrence of the 
Governor, remove them to another if they become unsafe, (R. S. 3773), 
and there is nothing in the present funding act at all inconsistent there- 
with and they are therefore not repealed or affected by the repealing 
clause of this act. 

Whatever may be the duties of the relator under the present funding 
act, it is clear to us that it is not one of his duties to demand, receive 
and place in a bank chosen by him or elsewhere the moneys of the 
State, those arising under the provisions of this act or from any other 
source. This duty pertains exclusively to the treasury department, and 
the moneys there can, under the constitution, only be withdrawn by 
the treasurer under a specific appropriation made by law. 


Judgment affirmed. 








No. 3548. 


R. ESTERBROOK AND A. GALLIER v. Mary E. GAUCHE. 


This is an action of nullity brought by plaintiffs against a judgment, on the ground that it 
was rendered against them in the absence of their counsel, in consequence of the omis- 
sion of the clerk to attach his name as attorney for them on the usual list posted up, 
wherefore they were deprived of the defense to which they were entitled. This omission 
was not attributable to the other litigants or to their counsel. It was merely an error of 
the clerk. 

In this instance the plaintiffs have mistaken their remedy. The true one was an appeal. 
Their defense to the suit was, that the tacit or legal mortgage set up against them was 
not inscribed prior to the first of February, 1870. Relief was therefore attainable by ap- 
peal. Consequently an action of nullity will not lie. 

PPEAL from the Seventh District Court, parish of Orleans. Col- 
lens J. G. Schmidt, for plaintiffs and appellants. Thomas Gilmore 
and J. H. Isley, for defendant and appellee. 

Wr ty, J. In suit No. 3547 of the docket of this court, John S. and 
Louisa Skinner sued Wm. C. Sibley to enforce a tacit mortgage on a 
house and lot in the city of New Orleans, which the latter purchased 
from John Gauche. 

Sibley called the widow and heirs of John Gauche in warranty, and 


they called in warranty their vendors, R. Esterbrook and A. Gallier. 
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At the trial in the court below the counsel for Esterbrook and Gallier 
was not present, because when the case was posted for trial his name 
was omitted from the list of cases posted for trial that day. He now 
brings this action of nullity in behalf of his clients to have the judg- 
ment which was rendered against them in his absence, revised because 
they were deprived of a just defense by the omission of the clerk to 
attach his name as attorney for them to the list at said posting. The 
court rejected the demand and plaintiffs have appealed. 

It is not pretended that the omission of plaintifft’s counsel’s name 
from the list posted, was a fault attributable to the other litigants or to 
their counsel. It was merely an error of the clerk. 

After examining the case we find the plaintiffs have mistaken their 
remedy. It was an appeal. Their main defense to the suit was that 
the tacit or legal mortgage set up, was not inscribed prior to the first 
January, 1870. On this point the evidence is as ample in the original 
suit asin the present action. Relief was therefore attaiuable by ap- 
peal; consequently, an action of nullity will not lie. 1 R. 523; 3 An. 
646; 6 An. 249; 6 An. 799; 9 An. 203; 14 An. 396; 23 An. 146. 

Judgment affirmed. 

Rehearing refused. 








No. 3626. 
O. W. Fiuxker, Administrator v. Amos Kent. 


Parol evidence was clearly inadmissible to prove that the wife of the defendant was the 
debtor in a contract executed by him, and that he signed it as her agent, and not in his 
individual capacity as it appears in the contract itself, no error or mistake in executing 
the instrument being alleged in the answer. 

This testimony being excluded, there is no reason why the defendant, who was not one ot 
the heirs of his wife's father, should not pay the debt he contracted with the adminis- 
trator of the succession, whether there are, or not, sufficient funds in his hands to pay 
the debts of the deceased. 

If the plaintiff had consented, when the instrument was given, in consideration of the pur- 
chase by the defendant of succession property, that said defendant should not be 
required to pay the debt until there was a partition of the estate among the heirs, it 
would not have been obligatory, because an administrator can make no contract in a 
matter of that kind binding on the succession, he having no right to fix the terms of 
selling succession property. 


| eo from the Sixth Judicial District Court, parish of Tangi- 
pahoa. Lllis,J. Oross & Hardee, W. O. Pipkin, Merrick, Race 
¢& Foster, for plaintiff and appellant. O. P. Amacker, 1. & E. J. Ellis, 
for defendant and appellee. 
Wry, J. This is a suit on the following instrument : 
‘‘ Sr. HeELena, January 2, 1875. 
‘On demand I promise to pay O. W. Fluker, administrator of 
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estate of Robert Fluker, deceased, thirteen hundred and eighty-one 
dollars and seventy-five cents, in solvent bank money of the State of 
Louisiana, for value received. I also promise to pay for ten thousand 
pounds of seed cotton, more or less, when amount of said cotton is 
ascertained, at six and one-half cents per pound. 

¥‘ (Signed) AMOS KENT.” 

The amount shown to be due on this contract is $1991 75, subject 
to a credit on the second of May, 1866, of $843 50. 

The defense to the suit is: 

First—The defendant gave the written obligation for purchases made 
by him for his wife, whom he represented at the sale of the succession 
property of her father, and by law and by express agreement with 
plaintiff no payment of the note was to be made until definite parti- 
tion of the estate. 


Second—The plaintiff has no cause to demand the payment of the 
note in advance of a final liquidation and partition of the estate among 
the heirs, because by the judgment homologating his account it 
appears that he has on hand ample funds to pay all the creditors of 
the succession. 

If there were funds in the hands of the administrator sufficient to 
pay the debts, and if the maker of the instrument sued on was one of 


the heirs of Robert Fluker, deceased, of course the demand of the 
plaintiff could not be enforced, because article 2625 of the Revised 
Code provides that, “‘heirs may purchase property of the succession 
to the amount of their proportion, and are not obliged to pay the pur- 
chase money until a liquidation is had, by which it is ascertained what 
balance there is in their favor or against them.” 

The wife of the defendant was one of the heirs of Robert Fluker, 
but she did not sign the evidence of debt sued on nor make the 
purchase. 

The defendant in his testimony, which was excepted to, swears that 
he purchased at the succession sale to secure his wite’s rights, as heir, 
after ascertaining from the administrator that cash would not be 
required from the heirs who might purchase. ‘In this matter I acted 
solely upon her (my wife’s) account, and not in my individual capacity. 
This was perfectly understood among the heirs and approved by the 
administrator. In this matter I had the full and perfect acquiescence 
of my wife. When I gave the note, it was the understanding with me 
and the administrator that the note was to be compensated by my 
wife’s interest in the estate.” 

To the reception of this evidence the plaintiff took a bill of excep- 
tions, on the ground that ‘ parol proof can not be admitted against 
or beyond what is contained in the acts, nor what may have been said 
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before or at the time of making them, or since.” Revised Code 2276. 
We think parol testimony was clearly inadmissible to prove that the 
wife of the defendant was the debtor in the contract executed by him, 
and that he signed it as her agent and not in his individual capacity ; 
no error or mistake in executing the instrument being alleged in the 
answer. 8 An. 452; 19 An. 472; 23 An. 244; 6 Peters, 57, 60. 

This testimony being excluded, there is no reason why the defend- 
ant, who was not one of the heirs of Robert Fluker, should not pay 
the debt he contracted with the plaintiff, the administrator of said 
succession, whether there is or not sufficient funds in his hands to pay 
the debt of the deceased. While the administrator continues in office 
he must discharge its duties, and collecting claims belonging to the 
succession is one of these. 14 An. 349. 

If the plaintiff had consented, when the instrument was given in 
consideration of the purcbase by the defendant of succession property, 
that the defendant would not be required to pay the debt until there 
was a partition of the estate among the heirs, it would not have been 
obligatory, because an administrator can make no contract in a mat- 
ter of that kind binding on the succession, he having no right to fix 
the terms of selling succession property. 

It is therefore ordered that the judgment herein, in favor of defend- 
ant, be annulled, and it is decreed that the plaintiff recover judgment 
against the defendant for nineteen hundred and ninety-one dollars and 
seventy-five cents, with legal interest from the second of January, 
1865, subject to a credit of eight huudred and forty three dollars and 
fifty cents, on the second of May, 1866, and costs in both courts. 

Rehearing refused, 








No. 3896. 
Joun T. Bartey & Co. v. Lacey, Terry & Co. 


The plaintiffs having judgment against the defendants in solido, issued execution thereon 
and made Terry, one of the defendants, a party garnishee, propounding to him certain 
interrogatories. This proceeding was excepted to; the judge a quo erred in overruling 
the exception. Terry, being one of the defendants in execution liable in solido with the - 
others, was not a third person, and could not be proceeded against by garnishment 
process. 


PPEAL from the Eighth District Court parish of Orleans. Dibble, 

J. Hawkins & Tharp and A. G. Semmes, for plantiffs and appel- 
lees. &. Phillips, for defendant and appellant. 

Wy ty, J. The plaintiffs having judgment against the defendants in 

solido for $2979 66, issued execution thereon, and made L. H. Terry, 
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one of the defendants, a party garnishee, propounding to him certain 
interrogatories. 

This granishment proceeding was excepted to on the ground that L. 
H. Terry being one of the defendants in execution, liable in solido with 
the others, was not a third person, and therefore could not be pro- 
ceeded against by garnishment process. 

The court overruled the exception and L. H. Terry appeals. We 
think the court erred. 

The appellant was defendant in execution, liable for the full amount 
thereof, and in no sense a third person. Against him the garnishment 
process did not lie. C. P. 246. 

It is therefore ordered that the judgment appealed from be annulled, 
and it is ordered that the garnishment process herein be dismissed at 
plaintiff’s costs in both courts. 








No. 5302. 


State ex rel. Wm. W. Howe v. Cuaries Cuinton, Auditor—StTatTe 
or Lours1aANna, Intervenor. 


Under a title to make appropriations for the general and current expenses for the year 
ending thirty-first of December, 1874, an appropriation for an expense or debt incurred 
prior to that time can not be made, because the object is not expressed in the title, as 
required by article 114 of the constitution. 

Besides, the claim of plaintiff can not be enforced, because at the time it was incurred, the 
total debt of the State exceeded the limit fixed in the amendment of the constitution. 


PPEAL from the Superior District Court, parish of Orleans. 
Hawkins, J. Kennard, Howe & Prentiss, for relator and appellant. 
A. P. Field, Attorney General, for intervenor and appellee. 

Wrty, J. The relator appeals from the judgment refusing to render 
peremptory the mandamus sued out by him to compel the Auditor to 
issue to him a warrant for $5000, pursuant to an appropriation in the 
second section of act No. 59 of the acts of 1874. 

In this proceeding the State intervened and opposed the issuing of 
the warrant, on the ground that that provision of the act violates 
article 114 of the constitution, because it is not covered by the title, 
and also on the ground that it violates the amendment of the consti- 
tution, limiting the State debt to twenty-five millions of dollars. Both 
of these objections appear to be fatal to the pretensions of the relator. 

The title of act No. 59 is, ‘An Act making appropriations for the 
general expenses of the State for the year ending the thirty-first of 
December, 1874.” The appropriations contained in the first section 
seem to be for the purpose mentioned in the title. But such is not the 
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case with section two, in which the appropriation in question is made. 
This section provides, ‘‘ That the following amounts be and the same 
are hereby appropriated out of any moneys which may be received for 
delingent taxes, licenses and penalties due the State prior to the first 
day of January, 1874; provided, that the Auditor of Public Accounts 
shall draw his warrants for the following, in advance of the payment 
of moneys into the treasury on account of said delinquent taxes, 
licenses and penalties, and said warrants, when so drawn, shall be 
receivable for all delinquent taxes, licenses and penalties due the State 
prior to the first day of January, 1874, as provided in act No. 3 of the 
session of 1874. ° * ° * ° ® bd 
To William W. Howe, to pay claim approved by the Auditor of Pub- 
iic Accounts in his last report to the General Assembly, five thousand 
dollars.” 

This claim can not be regarded as an appropriation “ for the general 
expenses of the State for the year ending the thirty-first of December, 
1874.” It was merely recognized by the Auditor as a debt already 
due by the State, in his report dated January 1, 1874. 

Under a title to make appropriations for the general or current 
expenses for the year ending the thirty-first of December, 1874, an 
appropriation for an expense or debt incurred prior to that time can 
not be made, because that object is not expressed in the title, as 
required by article 114 of the constitution. This claim although it 
may be equitable (being for professional services rendered by the 
relator in defending several large suits against the State), can not be 
enforced, because at the time it was incurred the total debt of the 
State exceeded the limit fixed in the amendment of the constitution. 

It appears from the Auditor’s report, dated January 1, 1874, received 
in evidence in this case, that the total amount of the actual bonded and 
miscellaneous debt of the State is $24,508,180, and the total amount of 
the bonds and miscellaneous debts for which the State is contingently 
liable, is $5,483,602. Total actual and contingent liabilities of the 
State, $29,991,782. 

Deduct from this the total amount of delinquent taxes, which the 
Auditor estimates at $3,000,000, and the actual and contingent liabili- 
ties of the State will be found to exceed $25,000,000. Besides, war- 
rants have already been issued against the fund or revenue due by 
delinquent taxpayers. In the Auditor’s report the total amount of old 
warrants thus issued and outstanding is $1,565,702 08. 

We conclude, therefore, that the judge a quo did not err in refusing 
to enforce by mandamus the claims of the relator. 

Judgment affirmed. 

MorGaA\, J., dissenting. In my opinion the employment of the relator 
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by the Governor was authorized by law. The services which he ren- 
dered were conscientious, able and effective. The sum allowed him 
by the Legislature is insignificant in comparison to the magnitude of 
the interests which were intrusted to his care. I think payment of bis 
services, under the authorized employment, formed a part of the 
expenses of the State, and I see no constitutional objection to the 
manner in which its payment was provided for. He earned his fee, 
and I think it should be paid to him. 


I can not, therefore, assent to the decree just pronounced. 
Rehearing refused. 



















No. 4819. 


SUCCESSION OF HAMPTON ELLIOT—SAMUEL M. Davis v. Mrs. VirR- 
e1nta C. Burre, Testamentary Executrix et als.—Mrs. Mary E> 
Ristey v. Mrs. Virernra C. BuRKE—Mrs. Letitia C. ELior v. 

Mrs. Virernia C. BuRKE et als. 










The property in controversy and claimed by Davis, belonging to the succession of Elliot, 
whose domicile was in Adams County, State of Mississippi, and it being undoubtedlv the 
purpose of Elliot, in making the assignment under which Davis claims, to conceal his 
property trom his wife whom he had abandoned, the court a qua did not err in rejecting 
his demand. 

The title set up by Mrs. Risley, the second claimant, can not be considered a valid will. It 
is written in pencil on a small piece of paper; the intention of the party to make a will 
is not manifest, and there is no corpus on which a will can operate. The notes referred 
to in the writing are not those involved in this suit. Therefore the court below did not 
err in declaring the writing void as a will and setting aside the probate thereof. 

The will relied on by Mrs. Burke, a third claimant, is valid, and under it she is entitled to 
the property of Hampton Elliot as far as he was able to make a testamentary disposition 
thereof according to the laws of Mississippi, the place of his domicile, and where the will 
under consideration was made. It is not sufficiently proved that the parties lived in open 
concubinage and were therefore not capable of making donations to each other, except 
to the limited extent allowed by article 1481 of the Revised Code of 1870. 

The rights of Mrs. Elliot, the surviving widow and fourth claimant, must be determined by 
the laws of Mississippi. According to those laws, said widow is entitled to one-half of 
the personal property of the deceased. a 

The immovable property is controlled by the laws of this State and passed under the will to 

Mrs. Burke. 




























PPEAL from the second District Court, parish of Orleans. Tissot, 
ii J. Clarke, Bayne & Renshaw, for Davis, appellant. J. S. Whita- 
ker, J, A. Campbell, E. Bermudez, John Ray, for Mrs. Risley, appel- 
lant. EH. H. McCaleb, T. W. Collens, and William H. Hunt, for Mrs. 
Elliot, appellant. Labatt & Aroni, R. Shackelford, J. L. Tissot, for Mrs. 
V. C. Burke, appellee. 

Wrty, J. On twenty-ninth March, 1872, Hampton Elliot died in 
New Orleans, leaving a surviving widow and no forced heirs, and 
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property, chiefly in mortgage notes, appraised at upwards of $80,000, 

In regard to this property, the present controversy arises between 
the following parties: Samuel M. Davis claiming by deed or an assign- 
ment of date April 16, 1869; Mrs. Virginia C. Burke, by will of date 
twenty-ninth May, 1®69, executed in Adams County, Mississippi; Mrs. 
Mary E. Risley, by will of date twenty-ninth November, 1871, executed 
in New Orleans; and Letitia C. Elliot claiming as surviving widow. 

The court gave judgment as follows: The demand of Davis was re- 
jected and the property decreed to belong to Hampton Elliot’s succes- 
sion. The will propounded by Mrs. Risley was held to be null and 
void, and her demand thereunder rejected. The demand of Mrs. 
Elliot was disallowed ; and the will propounded by Mrs. Burke was 
declared to be valid, and she was recognized as the universal legatee 
of Hampton Elliot and, as such, entitled to the property in controversy. 

From this judgment Davis, Mrs. Risley, and Mrs. Elliot have 
appealed. 

In regard to the facts the finding of the court is that Hampton 
Elliot died possessed of the property in controversy, and that his legal 
domicile was in Adams County, Mississippi. 

So far as the immovable property of the succession is concerned, 
Davis can not claim title, whether the fands employed by Elliot in 
the purchase thereof belonged to him or not. 

In regard to the movable property claimed by Davis under the deed 
or assignment of sixteenth April, 1869, the inquiry is simply as to the 
ownership thereof, and for that purpose parol as well as written evi- 
dence may be considered. 

If the position of the parties were different, that is, if Davis after 
collecting the $80,000 and upwards from the succession of Jacob Sur- 
get under the assignment of the heirship of Elliot .of date sixteenth 
April, 1869, had retained the money, and Elliot or his heirs were suing 
to recover it, he could hold up the deed or assignment, which he claims 
as the basis of his title, and parol evidence could not be received to 
contradict it, whether that instrument was a bona fide transfer or not. 
If it were a simulation nothing but a counter letter could show the fact 
so far as regards Elliot or his heirs. 

But what was the action of Davis under the assignment of Elliot’s 
heirship of the estate of his uncle, Jacob Surget, of date April 16, 1869 ? 
Under it Davis collected the money, and after accounting to Elliot as 
his principal, paid it over to him or put it under his control, and ex- 
pressed the wish that Elliot may live long to enjoy it. Although 
neither Elliot nor his heirs could have disputed the title of Davis in 
an action against him for the money collected under the assignment of 
the sixteenth April, 1869, still, after the real intention of the parties 
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under that instrument has been executed and the money paid over to 
Elliot in pursuance thereof, it was perfectly competent to prove by any 
legal evidence the ownership of the thing. And the proof in the record 
shows beyond doubt that the property in controversy belongs to 
Elliot’s succession. It was undoubtedly the purpose of Elliot in 
making the assignment to Davis to conceal his property from his wife, 
whom he had abandoned. 

We are therefore of the opinion that the court below did not err in 
rejecting Davis’ demand. 

We will next consider the title set up by Mrs. Risley. She pro- 
pounds it asa will. It was written in pencil on a small piece of paper, 
and is as follows: 

‘New Orleans, Twenty-ninth November, 1871. 

Mary, I have shown you notes for loaned money for over eighty 
thousand dollars secured by first mortgage on valuable real estate in 
this city. There isa large margin allowed, that is, if house and ground 
is worth twelve thousand dollars, only six thousand would be loaned 
on it. If I die, this is for you. H. ELLIOT.” 

We can not regard this as a testamentary paper. The intention of 
the party to make a will is not manifest; and there is no corpus upon 
which a will can operate. The notes referred to in the writing are not 
those involved in this suit, because it is shown that they were never 
exhibited to Mrs. Risley. We think the court did not err in declaring 
the writing void as a will and setting aside the probate thereof. 

In regard to the will set up by Mrs. Burke, it is not doubted that it 
is perfect in form and conveys title, unless her incapacity to inherit be 
established by the evidence. It is urged in argument, but was not 
pleaded, that the proof shows that Mrs. Burke lived in open concubinage 
with the deceased, and therefore under article 1481 of the Revised Code 
she was incapable of receiving a donation of immovable property from 
him, and could only receive a donation of movables in an amount not 
exceeding one-tenth part of his whole estate. In support of the posi- 
tion, the letters of Elliot to Mrs. Burke, introduced in evidence by 
herself, are chiefly relied on. They show a degree of familiarity 
highly unbecoming in the correspondence between a gentleman and a 
lady; and from their tenor the relation of the parties to each other 
looks highly suspicious. But in the absence of corroborating evidence 
and in view of the fact that during the correspondence and nearly the 
whole time of their acquaintance, she was in New York and he in New 
Orleans, we can not decide the parties lived in open concubinage, and 
were, therefore, not capable of making donations to each other, except 
to the limited extent allowed by article 1481 of the Revised Code 
of 1870. 
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Our conclusion is that the will propounded by Mrs. Burke is valid, 
and under it she is entitled to the property of Hampton Elliot as far 
as he was able to make a testamentary disposition thereof, according 
to the laws of Mississippi, the place of his domicile, and where the will 
under consideration was made. 

We come now to consider the rights of Mrs. Elliot, the surviving 
widow of deceased. They must be determined by the laws of Missis- 
sippi. Looking to the Revised Code of Mississippi of 1871, we find 
article 1282, which reads as follows: 

‘¢ When a husband dies intestate, or shall make his last will and tes- 
tament, and not make satisfactory provision therein for his wife, as 
aforesaid, she shall be entitled to share in his personal estate in the 
following manner, to wit: If there be no children, or if there be but 
one child, in that case she shall be entitled, out of the residue left, 
after paying the debts of the deceased, to one-half; but if there be 
more than one child, in that case she shall be entitled to a child’s part, 
in either case in fee simple, and she may claim distribution thereof at 
the time and in the manner that other distributees may have distribu- 
tion of estates.”’ e ° ° ° bd ° 

Elliot left no children and according to the laws of Mississippi his 
widow is entitled to one-half of his personal property. The immovable 
property is controlled by the law of this State and passed under the 
will to Mrs. Burke. 

It is therefore ordered that the judgment herein be amended so that 
Mrs. Elliot, the surviving widow, be decreed to be the legal owner of 
one-half the movable property belonging to the succession of Hamp- 
ton Elliot, and as thus amended it is ordered that the judgment be 
affirmed, appellants, except Mrs. Elliot, paying costs of appeal, and 
so far as relates to Mrs Elliot costs to be paid by Mrs. Burke. 

MorGaN, J., dissenting. I. dissent from the opinion of the majority 
of the court, and reserve the right to give my reasons therefor hereafter. 

Rehearing refused. 








No. 3935. 
Francis C. MAHAN v. A DuBUCLET, State Treasurer. JoserH HER- 
NANDEZ and PaTRICK FR1IzzZEL, Intervenors. 


Where one of two innocent persons must suffer a loss through the misconduct of another, 


the loss ought rather to fall upon him who put it in the power of the third party to 
inflict the injury. 


PPEAL trom the Eighth District Court, parish of Orleans. Dibble, 
J. S. P. Blanc and John Ray, for plaintiff and appellant. Hays & 
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New, for defendant and for P. Frizzel, intervenor, appellees. Hornor & 
Benedict, for Joseph Hernandez, intervenor and appellee. 

TALIAFERRO, J. The plaintiff brought this suit against the defend- 
ants to recover from their possession two State warrants, each for the 
sum of $1523, bearing respectively the numbers 2025 and 2026, and 
issued by G. M. Wickliffe, the Auditor of the State, on the thirteenth 
of July, 1869. The warrants were sequestered and released under 
bond. Hernandez and Frizzel intervened; the former claiming to 
be owner of warrant No. 2026, the latter to be owner of warrant No. 
2025. The answer of defendants is a general denial. The inter- 
venors had judgment sustaining their titles to the warrants. There 
was judgment in favor of defendants, dismissing the plaintiff’s suit as 
to them at plaintiff’s costs. 

The plaintiff has appealed. 

The facts seem to be these, The plaintiff, in December, 1869, at 
the request of Wickliffe, Auditor of Public Accounts, let him have 
possession of the two warrants to exhibit before a committee of the 
Legislature then investigating certain charges against him, and plaintiff 
took from him a receipt for the warrants. Wickliffe disappeared soon 
after without returning the warrants, and plaintiff was uvable to get 
any trace of them until some time after he ascertained they had been 
presented at the Treasurer’s office for payment. No advertisement or 
notice of the loss was given by the plaintiff. The allegations of the 
intervenors that they are bona fide holders under the blank indorse- 
ment of Keefe, to whom the warrants were issued; that they gave a 
valuable consideration for them in due course of trade, without notice 
of the plaintiff’s claims, seems to be sufficiently well authenticated. 

The rule that seems applicable in this case is, that where one of two 
innocent persons must suffer a loss through the misconduct of another, 
the loss ought rather to fall upon him who put it into the power of the 
third party to inflict the injury. By delivering possession of the war- 
rants to Wickliffe, the plaintiff enabled the latter to throw them upon 
the market, which under all the facts and circumstances shown, and 
in the absence of any explanations on his part, the presumption is 
that he did so. 

We think the decree of the lower court correct. 

Judgment affirmed. 
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No. 3920. 
Mrs. O. K. DunNING v. JoHN CoLEMAN & Co. 


Judgment having been rendered in favor of John Coleman & Co , with privilege on a certain 
piece of property on Rampart street, New Orleans, which privilege was tor having paved 
the street in front thereof, said property was sold by the sheriff and bought by John 
Coleman. It had been previously mortgaged to the plaintiff for a sum in excess of the 
amount realized at the sale. Mrs Dunning, the plaintiff, issued executory process, and 
the sheriff declined to sell the property under her mortgage, as he had already sold it 
under Coleman's privilege. Mrs. Dunning now sues John Coleman & Co., to have the sale 
rescinded and her mortgage declared to have priority over Coleman’s privilege. 

Article 684 of the Code of Practice and article 3274 of the Civil Code of 1825, which has not 
been repealed or changed by any special legislation, govern this case. The act of 1840, 
on which the defendants rely, even if that act were admitted to be in force now—a point 
on which no opinion is expressed—gives them the privilege claimed, but on certain con- 
ditions. When they were complied with, it was too late to have any effect on the plain- 
tiff's mortgage. 

The Statute of 1840 does not, in any manner, repeal or change the article of the Code above 
quoted, in regard to the time when the privilege shall be recorded. It simply fixes the 
length of time which the privilege is to endure. As the privilege under which the sale 
took place was not superior to the plaintiff's mortgage, and as the price bid was not suffi- 
cient to pay her mortgage, it follows under the article of the Code ot Practice above cited, 
that there was no legal adjudication, and therefore that there was no sale. 

The court a qua did not err in nonsuiting plaintiff as to the claim she made against Coleman, 
to cause him to make restitution of the rents received by him since the sale, to be placed 
to the credit of her debtor. The plaintiff would have had no authority for making tuese 
rents responsible for her debt, if the property had remained in the hands of her debtor. 

Her rights rested on the realty and not on its revenues. 


PPEAL from the Seventh District Court, parish of Orleans. Col- 
lens, J. Cooley & Phillips, E. Filleul, for plaintiff and appellee. 
Hornor & Benedict, for defendants and appellants. 

MorGAn, J. On the seventh May, 1869, Edmund Murphy executed 
his promissory note for $6000, payable to his own order twelve months 
after date. The payment of the note was secured by special mortgage 
on certain real estate in this city. The mortgage was recorded in the 
mortgage office on the tenth May, 1869. 

Coleman & Co. paved the street in front of this property. The work 
was done under the authority of the Council. The authority was first 
given on the thirtieth August, 1860, and the work was to have been 
completed in two years; but in 1863 the time was extended to the first 
November, 1870. The contract was recorded on the eighteenth May, 
1870, nearly two years after it had been agreed upon, and nearly one 
year after the mortgage. Coleman obtained judgment for the amount 
of his claim, and caused the property to be sold to satisfy it. 

The plaintiff took out an order of seizure and sale against the prop- 
erty. Her suit was returned by the sheriff, in consequence of the 
property having been previouslv sold under Coleman & Co’s judgment. 

Plaintiff seeks to annul the sale, and to cause the privilege ot Cole- 
man & Co. to be erased from the books of the mortgage office, to the 
extent, at least, that it shall confer no priority over her mortgage. 
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The property sold for less than the sum due to the plaintiff. 

“The 684th article of the Code of Practice provides, that ‘if the price 
bid is not sufficient to discharge the privileges and mortgages existing 
on the property, and which have a preference over the judgment credi- 
tor, there shall be no adjudication, and the sheriff shall proceed to 
seize other property of the debtor, if there be any.” If there was no 
legal adjudication, there was no sale. There certainly was no legal 
adjudication if the defendants’ asserted privilege had no preference 
over the plaintiff's mortgage. 

Privileges are stricti juris, and, whether the result of general laws, 
or special statutes, must be rigidly construed. 

Now the article 3274 of the C. C. declares that “no privilege shall 
have effect against third persons unless recorded in the manner required 
by law in the parish where the property to be affected is situated. It 
shall confer no preference on the creditor who holds it, over creditors 
who have acquired a mortgage, unless the act or other evidence of the 
debt is recorded on the day that the contract was entered into.” This 
article, found in the Code of 1825, has not been repealed or changed by 
any special legislation. The act of 1840, under which the defendant 
claims (admitting it to be in force, upon which it is not necessary to 
express an opinion) gives the privilege claimed, but it provides ‘‘ that 
the privilege which secures the reimbursement as aforesaid for paving 
shall only exist when an account of said paving, certified by the treas- 
urer and comptroller of the said municipality, shall be duly recorded 
in the office of the Register of Conveyances in this city, and provided 
said privilege shall exist for two years only after the tax has become 
due.” 

There is, therefore, no privilege until the work is done, and when 
the work is done the privilege interferes with no one until it has been 
duly recorded. ‘Duly recorded” means recorded in compliance with 
the requirement of law. The requirement of the Jaw is that it shall 
be recorded on the day when the evidence of debt was given. That 
day was the twenty-eight February, 1870. It was not recorded until 
the eighteenth day of May following. It was too late for it to have 
any effect upon the plaintiff’s mortgage, for this statute of 1840 does 
not, in any manner, repeal or change the article of the Code above 
quoted, in regard to the time when the privilege shall be recorded. It 
simply fixes the length of time which the privilege is to endure. 

As the privilege under which the sale took place was not superior to 
the plaintiff's mortgage, and as the price bid was not sufficient to pay 
her mortgage, it follows, under the article of the Code of Practice cited, 
that there was no legal adjudication, and, therefore, that there was no 
sale. The judgment of the court below, in this regard, was correctly 
rendered. 
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Appellee contends that there was error in the judgment which non- 
suited her as to the claim she made against defendants to cause him to 
make restitution of the rents received by him since the sale, to be 
placed to the credit of her debtor. We think the district judge was 
right. The plaintiff would have had no authority for making these rents 
responsible for her debt if the property had remained in the hands of 
her debtor. Her rights rested on the realty and not on its revenues ; 
what became of them is no concernment of hers. 

Judgment affirmed. 

Rehearing refused. 


No. 4025. 
Bank OF NEW ORLEANS v. WESTERN UNION TELEGRAPH COMPANY. 


This is a suit to recover the amount of losses sustained in consequence of incorrect infor- 
mation given by defendants, in violation of their contract with plaintiffs, as to the 
fluctuations of the gold market in New York. The defense is, that the error in the 
telegram was no fault of defendants, but occurred in the working of the indicator of the 
Gold Stock Company placed for convenience in the office of defendants in New York, 
but under the management of a corporation entirely distinct from theirs. This does not 
exonerate them from liability, because by their contract they were bound to carry to 
plaintiffs correct information, which they could have obtained without relying on the 
indicator. 


PPEAL from the Fourth District Court, parish of Orleans. Théard 
J. A. & W. Voorhies, for plaintiffs and appellees. Semmes & 
Mott, for defendants and appellants. 

Wr ty, J. The defendants, who were employed to furnish the 
plaintiffs with daily reports, indicating the fluctuations of the money 
market of New York, delivered a telegram to them on the second of 
November, 1869, reporting gold at 12 M. at 128%, whereas the true rate 
of gold at New York at that hour was 1278. 

The plaintifts alleging that they were induced by this telegram to 
buy foreign exchange to the amount of $173,816 15, sue the defend- 
ants for $1738 16, the amount of loss they sustained by said purchase, 
by reason of the erroneous report in said telegram rating gold at one 
per cent. higher than it was in New York at that day and hour. The 
court gave judgment for plaintiffs for the amount prayed for, and the 
defendants appeal. 

There is no controversy as to the facts, the allegations of the plain- 
tiffs being fully proved. 

The defendants, however, contend that the error in the telegram 
was owing to no fault of theirs; that the information conveyed in the 
telegram was taken from the indicator of the Gold Stock Company of 
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New York, a corporation distinct from the defendants, and the error 
occurred in the working of the indicator. It is true the error resulted 
from a defect in the working of the indicator of the Gold Stock Com- 
pany, placed for convenience in the office of the defendants in New 
York; but this did not exonerate them from liability, because by their 
contract they were bound to convey to the plaintiffs correct informa- 
tion, which they could have obtained without relying on the indicator. 

Failing to comply with their contract, the defendants conveyed to 
the plaintiffs incorrect information, whereby they sustained the loss 
complained of. 

Judgment affirmed. 


No. 5431. 


Henry Samory v. Widow SAMUEL M. MONTGOMERY. 


According to plaintiff's own statement, his claim is based on the balance due him on a judg- 
ment in his favor of the Third District Court, parish of Orleans, against S. M. Mont- 
gomery, which judgment, by execution issued thereon, was not satisfied in full. The 
judgment of the Third District Court was rendered on the twelfth of December, 1863; 
it was affirmed on the tenth of June, 1867. Meanwhile the property was seized, and, on 
the fifth February, 1864, was sold to plaintiff, who claims that there is a balance of $7002 
due him on the jugment. 

This present suit was instituted in the Second District Court, parish of Orleans, against the 
representatives of the said S. M. Montgomery, deceased, to cause the plaintiff to be 
recognized as a creditor of the estate in the above amount to be paid in due course of 
administration. 

It has been decided that a devolutive or suspensive appeal from a final judgment of a dis- 
trict court, does not suspend prescription pending the appeal. Therefore prescription, 
running in this instance from the twelfth December, 1863, the day on which the judgment 
relied on by plaintiff was rendered, which judgment was affirmed on the tenth January, 
1867 was not interrupted by this suit instituted on the fifth of December, 1871, and 
fixed for trial on the eleventh September, 1874, on motion of plaintiff's counsel, when, on 
that day, the defendant filed the plea of prescription. 

To revive a judgment, citation must issue from the court which rendered it. To revive the 
judgment sought to be enforced in this case, citation should have issued from the Third 
District Court. 

The suit in the Second District Court can in no sense be considered as a suit to revive the 
judgment of the Third District Court, and if it were, the second court, under the statute 
of 1853, had no power to revive it. Hence the foundation on which the plaintift’s claim 
rests, to wit, the judgment of the Third District Court, has been destroyed by time. 


PPEAL from the Second District Court, parish of Orleans. Tissot, 
J. J. IL. Tissot, Randall Hunt, for plaintiff and appellee. Thos. 
Hunton, tor defendant and appellant. 

MorGan, J. Plaintiff was the owner of four promissory notes exe- 
cuted by S. M. Montgomery, three of which were executed on the 
twenty-fourth May, 1861, for $5000 each, and one on the thirteenth 
January, 1862, for $640. The notes were secured by mortgage. 

On the tenth November, 1863, plaintiff instituted suit against Mont- 
gomery in the Third District Court of New Orleans, to recover the 
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amount of these notes and to make the property mortgaged liable 
therefor. At the time the suit was instituted, Montgomery was not in 
New Orleans. A curator ad hoc was appointed to represent him. The 
Third District Court on the twelfth December, 1863,'rendered judg- 
ment in favor of the plaintiff for, First—$15,000; Second—$650; and 
Third—$782, attorney’s fees with lien and privilege on the property 
mortgaged. On the fifteenth July, 1865, the defendant, Montgomery, 
appearing in his own name through counsel, moved the court for a de- 
volutive appeal, which was granted. Pending the appeal Montgomery 
died. His widow qualified as natural tutrix to their minor child and 
made herself, through her counsel, a party to the suit. 

On the tenth of June, 1867, the judgment of the district court was 
affirmed. In the meanwhile execution had issued on the judgment, 
the property mortgaged was seized and, on the fifth February, 1864, 
sold to the plaintiff. Plaintiff claims that there is a balance of 
$7002 60 due him on the judgment. 

This suit is instituted against the representative of the succession of 
Montgomery to cause the plaintiff to be recognized as a creditor of the 
estate in the above amount, to be paid in due course of administration. 
The petition was filed on the fifth December, 1871. The answer was 
filed on the twenty-first December, 1871. The case seems to have lin- 
gered along until the first September, 1874, when, on motion of plain- 
tiff’s counsel, it was’fixed for trial on the eleventh September, 1874. 

On that day the defendant plead the prescription of five and ten 
years. 

To take the case as stated by the counsel for plaintiff. The action is 
based, either on the judgment of the Third District Court of New Or- 
leans, or on the notes secured by mortgage on which that judgment 
was obtained. His position is that in neither case was prescription ac- 
quired on the fifth December, 1871, when the present suit was insti- 
tuted. Hestates the proposition that a legal interruption of prescription 
takes place when suit has been instituted before a court of justice 
against the debtor. The authorities he brings forward to support his 
position probably do so. And if taken thus broadly stated, his answer 
would be complete. But according to his own statement the claim of 
plaintiff is based on the balance due him on the judgment in his favor 
of the Third District Court, which, by execution issued thereon, was 
not satisfied for its full value. It is, therefore, he says, a claim based 
on a judgment affirmed by this court. The judgment of the Third Dis- 
trict Court, as we have seen, was rendered on the twelfth December, 
1863. It was affirmed on the tenth June, 1867. 

He contends, first, that prescription commenced to run on this judg- 
ment on the tenth June, 1867; and second, that this suit having been 
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instituted on the fifth December, 1871, prescription had not then been 
accomplished, and that it was interrupted by the suit. 

First—In the case of Arrowsmith v. Durell, 21 An. 295, it was ex- 
pressly decided that a devolutive appeal] from a final judgment does 
not suspend or interrupt prescription pending the appeal. 

In Walker v. Succession of Hays, 23 An. 176, it was held that a sus- 
pensive appeal did not interrupt prescription, which, the court said be- 
gan to run on the day the judgment of the District Court was signed. 
And, in the case of Byrne, Vance & Co. v. Garrett, 23 An. 587, the 
same conclusion was reached. We may, therefore, conclude that his 
first proposition is not supported by authority. 

Second—In Wade v. Caspari, 24 An. 211, it was held thata judgment 
is prescribed by the lapse of ten years from its rendition. And in the 
succession of Hardy 25 An. 4&9, it was held that the prescription of a 
judgment can only be averted by complying with the requirements of 
the act of 1853. 

The act of 1853 provides that ‘‘all judgments for money, whether 
rendered within or without the State, shall be prescribed by the lapse 
of ten years from the rendition of such judgment, provided, however, 
that any party interested in any judgment may have the same revived 
at any time before it is prescribed by having a citation issued accord- 
ing to law, to the defendant or his representative, from the court which 
rendered the judgment.” R. S. No. 2813. 

Now the directions of the statute are positive. To revive a judg- 
ment, citation must issue from the court which rendered the judgment: 
To revive the judgment nowsought to be enforced citation should have 
issued from the Third District Court. This was not done. 

It is, however, contended that inasmuch as the judgment was not 
prescribed when this suit was instituted, prescription was interrupted. 
But while this case was sleeping on the docket of the Second Court, 
prescription was running against the judgment in the Third Court. 
Nothing prevenfed the plaintiff from instituting proceedings to revive 
the judgment. Instead of doing this he instituted proceedings to have 
the judgment paid by the tutrix in due course of administration. 
When he came to try his case, the foundation upon which it rested— 
the judgment—had been destroyed by time. The suit in the Second 
Court can in no sense be considered as a suit to revive the judgment 
of the Third Court, and if it were, the Second Court, under the statute, 
had no power to revive it. 

We conclude, therefore, that the plea of prescription must prevail. 
It is therefore ordered, adjudged and decreed that the judgment of the 
district court be avoided annulled and reversed, and that there be 
judgment in favor of the defendant with costs in both courts. 

Rehearing refused. 
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No. 3130. 
WILLIAM H. JoHNSON v. CANAL AND CLAIBORNE RAILROAD COMPANY. 


It is true that the allegata and the probata must agree, but it is sufficient if the substance of ; 
the issue be proved. The real substance in this case is not where the plaintiff was, to'a 
mathematical precision, when he was injured; but first, whether he did suffer, and 
secondly, whether, if he. suffered, it was from the fault of the defendant. 

But where the conduct of the plaintiff has been negligent and has contributed to the injury 
received, he can not recover, even though the defendant be in fault, and such is the fact 
in this instance. The damage done to plaintiff was in part the result of his own careless- 
ness. He can not therefore, make the railroad company responsible for a disaster which 
he brought to some extent upon himself. 

+, 
PPEAL from the Seventh District Court, parish of Orleans. Col- 
lens, J. Jury trial. John H. Kennard, for plaintiff and appellee. 

H. D. Ogden, for defendant and appellant. 

MorGan J. The petitioner alleges that on the night of the twelfth 
of November, 1869, between the hours of ten and eleven, at « point on 
Canal street, between Baronne and Carondelet, while exercising his 
privilege as a citizen, of walking the streets, proceeding on foot 
down the sidewalk of the neutral ground on Canal street, on the right 
hand side of said neutral ground, and going towards the Mississippi 
river from the direction of Baronne street, he was knocked down, run 
over, and had one of his legs so terribly crushed by car No. 18, belong- 
ing to the Canal and Claiborne street Railroad Company, drawn by 
one of the company’s mules, and driven by an agent and employe of 
said company, that it was necessary to have his leg amputated, and he 
was thereby made a cripple for life. | 

On the trial the plaintiff, when examined as a witness, said that when 
the defendant’s car ran over him he was walking on the track of the 
railroad. His testimony was objected to on the ground that it did not 
correspond with the allegation in his petition, which was that when the 
accident happened he was proceeding down the walk of the neutral 
ground on Canal street. It is true that the allegata and the probata 
must agree. But we understand that it is sufficient if the substance of 
the issue be proved. Now the real substance of the issue in this case 
is not, to a mathematical precision, where the plaintiff was when the 
terrible calamity of which he is the victim overtook him, but first, 
whether he did suffer, and second, whether if he suffered it was from 
the fault of the defendant. We think the testimony avas properly re- 
ceived. As to the first point, we think it fully established that the 
defendants’ car did the deed. As to the second point. The general ‘ 
propositions that every person is responsible for the damage he occa- 
sions, not merely by his act, but by his negligence, imprudence, or 
want of skill; that we are responsible not only for the damage occa- 
sioned by our own act, but for that which is caused by the acts of 
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persons for whom we are answerable, or of the things which we have 
the custody, is not disputed. Neither can it be denied that a railroad 
company is responsible for the damages caused by its servants. They 
have been constantly made to pay the injuries which they have 9cca- 
sioned, where the injuries have been the result of carelessness or bad 
management of their servants. 

But where the conduct of the plaintiff has been negligent and has 
contributed to the disaster, he can not recover, even though the de- 
fendant be in fault. This is the language of this court in the case of 
Knight v. Pontchartrain Railroad Company, 23 Au. 462, in which this 
whole doctrine was considered and where all the authorities which could 
be found upon the subject are referred to. We are satisfied that that 
case was properly decided, and our inquiries must now be directed to 
the question of negligence on the part of the plaintiff. 

In the centre of Canal street, on what is known as the neutral 
ground, there are four railroad tracks; two belonging to the City Rail- 
road, and two belonging to the defendants. Those belonging to the 
defendants run near the edge of the neutral ground, those belonging 
to the City Railroad, in the center. Both lines of road traverse a 
thickly settled portion of the city, and their respective cars are almost 
constantly going and coming. The space between the side of the 
neutral ground and the defendants’ trackis narrow. The space between 
the different tracks is limited. The starting point for the City Rail- 
road cars is between Carondelet and St. Charles streets: The defend- 
ants’ cars cross St. Charles street and go towards the levee. 

The plaintiff’s residence is in the lower part of the city. To reach 
there he uses the City Railroad cars. At about half past ten o’clock 
of the night of the twelfth of November, 1869, he came down Baronne 
street to take the Bayou road cars. These cars start from a point be- 
tween St. Charles and Carondelet streets. Under these circumstances 
what would have been the course of a prudent man? He would have 
waited on the corner of Canal and Baronne for his car. Or, if he 
wished. to take the car at its point of departure, he would have gone 
up Canal street on the upper side until he got opposite his car, and 
then crossed the street. Instead of this he crossed Canal street one 
square and a half below the point where he wished to take the car, 
and up the neutral ground. Even here if he had walked on the flag- 
ging which intervenes between the railroad track and the street proper 
he could have done so with comparative safety. But, from his own 
evidence, he was walking on the track itself when the disaster occurred 
to him. Two roads were open to him. One, absolutely free from risk 
of any kind; the other, full of danger. He chose the latter, and no 
matter how much we may regret the circumstance of his calamity, we 








NEW ORLEANS, JANUARY, 1875. 


Johnson v. Canal and Claiborne Railroad Company. 








feel constrained to say that it was in part the result of his own care- 
lessness. He can not therefore make the railroad company responsible 
for a disaster which he brought to some extent upon himself. 

This opinion does not in any manner clash with the decision in 
Barksdall’s case 23 An. 180. There the child was run over while en- 
deavoring to cross St. Charles street on the upper crossing of St. Mary 
street. He was then in the proper place and pursuing the route which 
was the only one he could safely have taken. He did not, therefore, 
contribute to the negligence which caused him to suffer. It was the 
driver of the car who was alone to blame for the accident. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the district court be avoided, annulled and reversed, and that there be 
judgment in favor of the defendants, with costs in both courts. 

TALIAFERRO, J., dissenting. The inquiry in this case is simply: 
could the accident have been prevented by the exercise of that degree 
of attention and care by the car driver which it was his duty to exercise 
in order to avoid accidents? What is a car driver required to go at a 
moderate speed for, if it is not to avoid accidents? What is he re- 
quired to be circumspect in driving for, it it is not to avoid running 
over people? Why is he required to be constantly on the alert while 
moving, to look ahead and arounil, if it be not that he may go along 
with safety among the thousands of persons constantly on the streets ? 
Now, these are the obligations he is under, and if he does not fulfill 
them he fails in his duties to the public and to hisemployers. I imagine 
there is no more common thing than that of accidents being prevented 
by the vigilance and skill of car drivers slackening their speed or stop- 
ping their cars, on occasion when there is danger of collision with other 
vehicles or of running over a person.: Such prevention of accidents I 
doubt not, happens daily. The evidence is perfectly satisfactory to 
me, that if the car driver in this case had been doing his duty, this ac- 
cident might certainly have been prevented; that Johnson’s being on 
the track did by no means render the accident inevitable. Grant that 
he was imprudent in being on the track, still, it is clearly shown by 
proof, that if the car driver had been doing his duty, he might easily 
have avoided running over the man. One witness says that at the 
point where this accident happened, it was light enough to see to pick 
up a pin, The witness Martin, sitting near in his cab, and viewing 
the scene distinctly, is positive in his statement that if the car driver 
had been driving as he ought to have done, he might have avoided 
running over him. This witness swears that at the time of the disaster, 
the car driver was talking with a man standing in the car near the 
door. He was driving at an unusual speed. One witness thought at 
about the rate of ten miles an hour. A policeman who pursued the 





SUPREME COURT OF LOUISIANA, 


Johnson v. Canal and Claiborne Railroad Company. 








car after the accident, in order to identify it, saw more of his reckless 
driving. The policeman swears that the car driver made no stop what- | 
ever upon the happening of the accident, but went rapidly on and was 
near running over two other persons on the course at the Clay statue. 
It is clear to me from the evidence that this driver is an ignorant and 
stolid man of a reckless character, having no experience in the busi- 
ness he was engaged in, when he ran the car over Johnson. He was 
introduced as a witness on behalf of the defendants, but with little 
advantage to them. It was drawn out of him on cross examination 
that the defendants had discharged him subsequently to this accident, 
on account of a collision between the car he drove and a steam car, 
and he admitted he was in fault for the happening of the collision. If 
then, under ordinary prudence and care, and by bestowing the atten- 
tion upon his business that his duty required; if he had been driving 
at a moderate and safe speed, and looking forward and around him in- 
stead of being engaged in conversation with the young man standing 
at the door near him, he might without any difficulty have avoided 
running over the plaintiff. How stands the matter? Here an accident 
occurred which the car driver had it entirely in his own power to pre- 
vent, and yet he did not prevent it. No co-operative act on the partof | 
the plaintiff was necessary to enable the car driver to obviate the ac- 
cident. There was clearly then in this case, no contributory negligence. 
All the facts in this case place it in that class of cases defined by this 
court, in 23 An. 464 ( Knight v. Pontchartrain Railroad Company ) 
under the second head as follows: ‘‘ Where the conduct of the plain- 
tiff has been imprudent or negligent, but such imprudence or negligence 
has not contributed to the accident. In such case the plaintiff may 
recover from a defendant in fault.” Cana person be said to have con- 
tributed to an accident unless by his own act he has placed it out of 
the power of the other party to prevent it when this other party might 
otherwise have done it? Take the case at bar, and suppose the facts in 
regard to the victim to have been different from what they are shown 
to be. Suppose the driver, going as he was, at an unusual and un- 
warrantable speed, reckless of accidents, and Johnson had rushed 
rapidly upon the track directly ahead of the mule and car so that the 
driver could not if he had aimed to do it, prevent his being killed or 
crippled and we have acase of contributive negligence. Many cases 
of what is termed contributive negligence occur. Far the greater 
number that appear in our reports belong to this class. But the facts 
of the case at bar are-far different from those presented in any of the 
cases of thatclass. Johnson, it is shown, was sufficiently far in advance 
of the car, for a driver of ordinary prudence and care going at the 
customary speed, to have stopped his car before reaching him and thus 
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have prevented the accident. It is a case in my opinion coming dis- 
tinctly under the second class of cases as defined in Knight’s case, 23 
An. 464, viz: that although a party may have been imprudent or 
negligent, yet, where by his negligence or imprudence he has not con- 
tributed to the accident he may recover from a party in fault. 

In this case it was entirely at the volition of the driver to run over 
the man or not. Having done so, he and his employers should be res- 
ponsible for the consequences. 

I think the plaintiff should recover damages. 

Wy ty, J., dissenting. Iconcur in the dissenting opinion of Mr. Jus- 
tice Taliaferro. 


Rehearing refused. 


James J. O’Hara v. Henry Boop. 


Where the defendant, being sued for the payment of a certain sum in consequence of the 
construction of banquettes in front of his property in Locust street, averred that the city 
of New Orleans had not complied with the formalities set forth in the city charter in this— 
that one-fourth of the owners of real property fronting on said unbanquetted street did not 
petition for the banquetting alleged to have been done in that locality ; 

Held—That a petition signed by a number of persons representing themselves as property 
holders on Locust street, asking for banquettes to be constructed in that street, being 
found in the record, it must be supposed, in the absence of rebutting evidence, on the 
principle of omnia presumuntur rite esse acta that the persons petitioning constitute one- 
fourth of the property owners on that street. 


PPEAL from the Seventh District Court, parish of Orleans. Col- 
lens, J. Hornor & Benedict, for plaintiff and appellee. J. A. 
Rozier, for defendant and appellant: 

TALIAFERRO, J. The petition alleges that the defendant is indebted 
to him in the sum of seven hundred and forty-two dollars and thirty- 
six cents, with eight per cent. interest thereon from the nineteenth 
November, 1870, for having constructed banquettes in front of the de- 
fendant’s property on Locust street, in conformity with a contract 
entered into between the city and Patrick Harnan, who transferred all 
his right and interest in said contract to petitioner. 

He prays judgment for the above sum, and interest with special privi- 
lege on defendant’s property on the Northwest side of Locust street, 
between Philip and Jackson streets. 

The answer is a general denial. The defendant avers that the city 
of New Orleans has not complied with the formalities and requisites 
set forth in the city charter in this, that one-fourth of the owners of 
real property fronting on the unbanquetted street referred to in the 
petition, did not petition for the banquetting alleged to have been 
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done at that locality; that the petition was not published during the 
requisite time, and that the City Council never passed any resolution 
authorizing the said banquetting. 

There was judgment in favor of the plaintiff in the court below as 
prayed for in the petition, and the defendant has appealed. 

A review of the record satisfies us that the plaintiff has made out 
his case. We find a petition signed by a number of persons represent- 
ing themselves as property holders on Locust street, asking for ban- 
quettes to be constructed on that street. On the principle that omnia 
presumuntur rite esse acta, we must suppose that the persons petitioning 
constitute one-fourth of the property owners on that street. The 
defendant has offered no evidence to rebut the presumption. A resolu- 
tion of the City Council is shown accepting the bid of Harnan; and 
also we find the contract entered into between him and the city for 
the doing of the work, and the proper evidence showing that the work 
was performed according to the contract by the plaintiff, to whom the 
contract was assigned by Harnan. 

The decree of the lower court we think correct. 

Judgment affirmed. 

Rehearing refused. 








No. 2738. 
CuLVER, Simonps & Co. v. H. J. Leovy, B. B. Harr et al. 


In this instance the main ground of the defense seems to be, that the judgment appealed 
from was against these defendants in solido, and it was so changed by this court as to 
discharge one of them, the Delta Newspaper Company, and hold the other two liable 
jointly and not in solido, and therefore the surety is not liable for the amount of the judg- 
ment so rendered. The Code of Practice provides that the appellant shall satisfy what- 
ever judgment may be rendered against him, and that the surety shall be liable in his 
stead. The language used is plain and expressive—that the surety’s liability is to be just 
that of his principal, to pay and satisfy the final judgment of the appellate court what- 
ever that may be. The condition of the bond signed by the surety in this case is the one 
required by law. The defense he sets up is more specious than weighty. 


PPEAL from the Sixth District Court, parish of Orleans. Cooley, J. 
Merrick, Race & Foster, tor plaintiffs and appellants. R. H. Marr, 
F. A. Monroe, for B. B. Hart, defendant and appeilee. 

TALIAFERRO, J. The plaintiffs obtained judgment in solido against 
the Delta Newspaper Company, as maker, and Leovy and Duncan as 
indorsers of a promissory note. 

Defendants appealed giving Barnett B. Hart as their surety on the 
appeal bond. The court reversed the judgment, dismissed the suit 
against the Delta Newspaper Company, and condemned Leovy and 








saa tho 


13 Ge 


tal § IRPARY 


NEW ORLEANS, JANUARY, 1875. 
Culver, Simonds & Co. v. Leovy, Hart et al. 








Duncan jointly, each for his virile share. 19 An. 202. Execution was 
issued and returned nulla bona. Proceedings were then taken against 
the surety on the appeal bond, and the litigation was protracted and 
carelessly conducted. On the second December, 1869, another rule was 
taken against Hart, the surety, to render him liable. After a hearing 
the rule was dismissed and the plaintiffs have appealed. The main 
ground of the defense seems to be, that the judgment appealed from 
was against these defendants in solido, and it was so changed by this 
court, as to discharge one of them, the Delta Newspaper Company, 
and held the other two liable jointly and not in solido, and, therefore, 
the surety is not liable for the amount of the judgment so rendered. 
The Code of Practice, article 579, prescribes the conditions upon which 
the surety is required to bind himself; these are, ‘‘ that the appéllant 
shall satisfy whatever judgment may be rendered against him, etc., 
and that the surety shall be liable in his stead.” 

We think the language used is plain and expressive; that the surety’s 
liability is to be just that of his principal, to pay and satisfy the final 
judgment of the appellate court whatever that may be. The condition 
of the bond signed by the surety in this case is the one required by 
law, and we think the defense he sets up more specious than weighty. 

It is therefore ordered that the judgment appealed from be annulled 
and reversed. It is further ordered that the rule be made absolute, and 
that the plaintiffs receive from Barnett B. Hart, surety on the appeal 
bond, the amount of the judgment, interests and costs obtained by them 
against Duncan and Leovy, and all costs of these proceedings. 








No. 5287. 
HIBERNIA NATIONAL BANK ET ALS. v. SAMUEL SMITH ET ALS. 


Nathaniel Montross, of New York, took out an order of seizure aud sale against certain prop- 
erty mortgaged to him by Samuel Jamison to secure the payment of promissory notes on 
which this suit was brought. The mortgaged property was sold and adjudicated to 
plaintiffs. The amount due on the debt for which the property was seized, was paid, and 
the remainder of the proceeds of the sale was retained to pay prior incumbrances. The 
city of New Orleans claimed as due for unpaid taxes against the property a certain sum 
of money with interest and costs and attorney’s fees, and alleged the city’s right to be 
paid in preference to any other creditors. The State tax collector for the First Distrist of 
New Orleans excepted to the jurisdiction of the court, showed that the State has a first 
privilege upon the property for all taxes and can not be called in as au ordinary creditor 
as aimed at by plaintiffs. 

But Smith & Co., who held certain mortgage notes, drawn by Jamison and secured also by 
first mortgage, took executory proceedings against the said property which plaintiffs have 
injoined. They have made parties to this suit as in a kind of concursus, the city ot New 
Orleans, claiming a sum due for taxes, also the State tax collector of the First District of 
New Orleans and Nathaniel Montross, holder of the notes and mortgage under which 
the property was sold, and they have prayed that the proceeds of the sale of the prop- 
erty in their hands be distributed among the creditors of Jamison, according to their 
respective rights of mortgage and privilege. 
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The court a qua maintained the exception of the State tax collector, gave judgment in favor 
of the city for a certain amount of taxes with lien and privilege on the property, and 
dissolved plaintiffs’ injunction. 

The judge below erred only so far as he gave judgment in favor of the city for taxes. It 
would be in time after the execution of the order of seizure and sale now pending, to 
present the claim for taxes, reserving to the city her right to be paid the taxes due, out 
of the proceeds of the sale when made. 

PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 
A. & W. Voorhies, for plaintiffs and appellants. Finney & Miller, 
for defendants and appellees. Walsh, for the city of New Orleans. 

TALIAFERRO, J. The Hibernia Bank, the Citizens’ Bank and the 
New Orleans National Banking Association, as plaintiffs, institute this 
action by injunction to restrain and prohibit the defendants from pro- 
ceeding to sell under executory process certain real estate situate in 
New Orleans, upon which they hold a mortgage first in rank. 

The plaintiffs allege that they are the owners of this property, set- 
ting forth that they bought it at a sheriff's sale previously provoked 
by the defendants under an order of seizure and sale obtained by them 
against one Jamison the former owner of the property, and predicated 
as it seems upon a junior mortgage. 

The plaintiffs made parties to this suit, the city of New Orleans, 
claiming a sum due for taxes on the property, also the State tax col- 
lector of the First District of New Orleans, and Nathaniel Montross 
holder of the notes and mortgage under which the property was sold, 
were made parties in a kind of concursus and the plaintiffs pray that 
the proceeds of the sale of the property in their hands be distributed 
among the creditors of Jamison according to their respective rights of 
mortgage and privilege. 

The answer admits that under a previous order of seizure and sale 
against the property of Jamison, the defendants caused the said prop- 
erty to be seized and advertised for sale and they reiterate the allega- 
tions set forth in their petition in that case and make the proceedings 
therein a part of their answer in this case. They specially deny that the 
plaintiffs are the owners of the property in question. They deny the 
plaintiffs’ right to the injunction and pray that the same be dissolved 
with damages and for general relief, etc. 

During the progress of the case, the Hibernia Bank and the Citizens’ 
Bank having effected an agreement or compromise with the defendants, 
withdrew from the case, leaving the New Orleans National Banking 
Association the sole plaintiff. 

The judgment of the court below dissolved the injunction with five 
per cent. damages against the plaintiff, on two-fifths of the amount en- 
joined, viz: the amount collectible on the executory process, principal 
interest and attorneys fees, calculated to the date of the issue of 
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the injunction and two-fiftlsof the costs down to the twelfth of Janu- 
ary, 1874. 

From this judgment the plaintiff has appealed. The facts of this 
case appear to be, that on the nineteenth of December, 1872, Nathaniel 
Montross of New York, took out an order of seizure and sale against 
certain property mortgaged to him by Samuel Jamison. The suit via 
executiva, was based upon two promissory notes of $5000 each ; these 
notes being two of a series of three, each for $5000. The mortgaged 
property was seized and sold on the eighteenth February, 1873; the 
three original plaintiffs in this case became the purchasers at the price 
of $52,900. It seems they paid the amount due on the debt for which 
the property was seized and retained in their hands the remainder to 
pay prior incumbrances. The city of New Orleans claimed, as due for 
unpaid taxes against the property, $7448, together with interests and 
costs and attorneys fees, and alleged the city’s right to be paid this 
sum in preference to any and all other creditors. The State tax col- 
lector for the First District of New Orleans excepted to the jurisdiction 
of the court—showed that the State has a first privilege upon the prop- 
erty for all taxes and can not be called in as an ordinary creditor as 
aimed at by plaintiffs. The judgment in this case already referred to 

, awarded the city the sum of $5775 for taxes, with lien and privilege 
upon the property in contest, and sustained the exception of Folger, the 
State tax collector. 

After the first seizure, the one under which the sale was made, Mon- 
tross held the other mortgage note of the same series of three of $5000 
each, and he held besides $12,500 in notes of Jamison secured by first 
mortgage on the same property. S. Smith & Co., also held mortgage 
notes of Jamison tothe extent of $12,500 secured by the first mortgage ; 
upon this amount Smith & Co., in May, 1873, took executory proceed- 
ing against the property and it is upon these proceedings that this in- 
junction suit is founded, being number 5287. 

In November following, Montross proceeded via executiva on his three 
notes for $17,500, and caused the property to be seized and advertised 
for sale. Thereupon the plaintiffs aforesaid again resorted to injunc- 
tion to stay and prevent the sale, forming the suit number 5286. 

In this case, No. 5287, we see no sufficient object there would be in 
remanding it. In the case 5286, Montross answered without excepting 
to the jurisdiction. Judgment was rendered in each case on the same 
day. We think in the case No. 5287 the decree is erroneous so far as 
it renders judgment in favor of the city for taxes and correct as to dis- 
solving the injunction. It will be in time, after the execution of the 
order of seizure and sale now pending, for the claim for taxes to be pre- 
sented. Reserving to the city her right to be paid the taxes due out of 
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the proceeds of sale when made, it is ordered that the judgment 
appealed from so far as it condemns the plaintiff to pay the city $5775 
for taxes with interest and costs, be annulled and reversed and that the 
judgmentas thus altered and amended beaffirmed. The appellees pay- 
ing costs of this appeal. 

Rehearing refused. 








No. 5286. 


HIBERNIA NATIONAL BANK ET ALS. v. NATHANIEL MONTROSS ET ALS. 
The decision in this case stands on the same ground as the preceding one, No. 5287, and is 
governed by it. 
PPEAL from the Fifth District Court, parish of Orleans. Oullom, J. 
A. W. Voorhies, for plaintiffs and appellants. Finney & Miller, for 
defendants and appellees. 

TALIAFERRO, J. This case arises, like the one just decided (No. 
5287), out of the injunction proceedings instituted by the plaintiffs 
against executory orders taken out by S. Smith & Co. and N. Montross 
against property of Jamison subject to their mortgages. 

The injunction in the case now before us stands upon the same 
ground as the one in No. 5287, to which we refer. 

In this case, on review of the evidence and the law applicable to it, 
we see no reason to disturb the judgment appealed from. It is ordered 
therefore that the judgment appealed from be affirmed with costs. 


No. 3592. 


CHARLEs L. RicHarpson v. Lacey, Terry & Co. 


Judgment having been rendered against the defendants, as a firm, and the individual mem- 
bers thereof in solido for the amount of a note of the firm, there was another judgment 
in the same instance against Terry, one of the firm, for the same debt, on a rule against 
him as garnishee ; this was an error; and an order making a rule upon him absolute to 
forthwith deposit in court sufficient cash or assets to satisfy the judgment against him 
as garnishee, was another error. Terry was not a third person in contemplation of the 
law applicable to garnishees; he was one of the defendants; judgment had been ren- 
dered against him individually and as a member of the firm. The second judgment, 
under a jfieri facias against the “defendants,” added nothing to his liability. 


PPEAL from the Fourth District Court, parish of Orleans. Théard, 
J. Dirrhammer & Kennard, for plaintiff and appellee. Cooley & 
Phillips, for defendants and appellants. 

HowELt, J. Three appeals come up in this record; one by the 
defendants from a judgment against the firm and the individual mem- 
bers thereof in solido, for the amount of a note of the firm; one by L. 
H. Terry, one of the members, from a judgment against him for the 
same debt, on a rule against him as garnishee, and another by him 
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from an order making a rule absolute to forthwith deposit in court 
sufficient cash or assets to satisfy the judgment against him as 
garnishee. 

The first judgment is correct, it being presumed that the judge had 
evidence before him to justify it; but we think the other two without 
authority in law. Terry is not a third person in contemplation of the 
law in reference to garnishment. He was cited as defendant, and 
judgment was rendered against him individually and as a member of 
the firm, and the second judgment, under a fieri facias against the 
*« defendants,” added nothing to his liability. He was one of the 
defendants, and not a third person. 

It is therefore ordered that the judgment against the defendants, 
signed on the eighth of February, 1871, be affirmed, and it is further 
ordered that the judgment against Lucius H. Terry, signed on twenty- 
seventh June, 1871, and the order of third July, 1871, making absolute 
the rule on him to deposit cash or assets in court be reversed and 
annulled, with his costs in said proceedings in the lower court. The 
plaintiffs and defendants, appellees, to pay costs of appeal. 








No. 3575. 


MEYERS AND WINEHILL ¥v. THE GERMANIA INSURANCE COMPANY— 
Cocuran & Co. et als., Subrogated. 


Before the party insured can recover on his policy, the express condition to prevent the for- 
feiture of the policy—which is—that the insured shall have the notice of other insurances 
taken upon the same property indorsed upon the instrument, or otherwise acknowledged 
by the insurers in w iting, must be shown to have been complied with. 

The propriety of such a clause in a policy of insurance is particularly apparent in this case 
on account of the discrepancy of testimony. Its purpose is to enable the insurance 
company to protect itself, and to avoid loose and unreliable evidence of notice given to 
them of subsequent policies being taken out on property insured by them. The rule 
which excludes parol evidence in such cases is well settled and strictly adhered to. 


PPEAL from the Sixth District Court, parish of Orleans. Cooley, 
J. Cotton & Levy, for plaintiffs and appellants. CO. H. Schmidt, tor 
defendants and appellees. 

TALIAFERRO, J. The plaintiffs, it seems, insured with the defendants 
on the fourth of October, 1866, a stock of ladies and gentlemen’s fancy 
and furnishing goods, contained in a three story brick building having 
a roof of slate, situated on Canal street, between Burgundy and Ram- 
part streets, for the period of one year, to the amount of five thousand 
dollars. On the night of the twenty-ninth of May, 1867, the building 
was destroyed by fire, causing the plaintiffs a heavy loss from the 
destruction by fire of a large portion of their goods. After an ineffect- 
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ual effort to obtain indemnity from the insurers under the policy, the 
plaintiffs brought this action. 

The defendants answer that they are not bound under the contract 
for the reason that the plaintiffs on the twelfth of December, 1866, 
effected an insurance on the same stock of goods to the amount of five 
thousand dollars with the National Marine and Fire Insurance Company, 
without notice thereof to the defendants until after the occurrence of 
the fire; that the said policy of insurance entered into between the 
plaintiffs and defendants in this case, contains the following express 
clause, viz: “If the said insured or their assigns shall hereafter make 
any other insurance on the same property and shall not, with all reason- 
able diligence, give notice thereof to this corporation, and have 
the same indorsed on this instrument or otherwise acknowledged by 
them in writing, this policy shall cease and be of no further effect.” 

In the court below there was judgment in favor of the defendants, 
and plaintiffs have appealed. Two bills of exceptions are found in the 
record relating to the admission of testimony. The plaintiffs introduced 
Winehill, one of the plaintiffs, to establish that he had presented the 
policy taken with the National Marine and Fire Insurance Company, on 
the same property, to the president of the Germania Insurance Com- 
pany, and that the latter replied tohim: ‘It is not necessary except in 
case of fire to send us notice.” The testimony of a brother of Wine- 
hill’s, was also introduced to establish that Gustave Winehill, one of 
the insured and a plaintiff in the case, took from a safe belonging to 
the witness, the policy taken by the plaintiffs with the National, and 
also that taken by them with the Germania, and go over to the office 
of the latter for the purpose of presenting them to the president of the 
Germania. To all this testimony the defendants objected, being in- 
admissible, as they averred, to establish notice of the subsequent 
insurance with the National by parol evidence. The objection was 
overruled and the testimony admitted. We think the exception was 
well taken. But if the testimony were admissible, it falls short when 
closely examined and weighed with the plaintiffs’ evidence to establish 
‘notice with all reasonable diligence.” The witness says: ‘After I 
received the policy from the National Marine Insurance Company, 
I took the policy of the Germania Insurance Company and brought 
both policies together to the Germania Insurance Company. There I 
found Mr. Michel, the president of the Germania Insurance Company. 
I said to him here is a policy which I have effected for $5000 more in 
the National Marine. I said that in German, distinctly, and handed 
him both policies there. After he looked at them and read the policies 
then he said in German: ‘‘It is not necessary except in case of fire 
to send us notice.” In answer to the question what was done with the 
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policies? The witness replied: ‘‘He returned them to me.” Now 
on the other hand Michel, the president of the Germania Bank as a 
witness gave answers to the questions propounded to him as follows: 
State when you were first informed of the insurance in the National 
Marine and Fire Insurance Company effected by these plaintiffs on the 
stock of goods in that same store? Answer—“ After receiving their 
notice, giving notice of the fire.” This notice in evidence, has date 
May 30, 1867, the morning after the fire. Will you please tell us if 
prior to that time Mr. Gustave Winehill ever called upon you to notify 
you of that subsequent insurance? Answer—‘‘ No.” Did you ever 
converse with him in regard to any subsequent insurance effected by 
him or his firm on the stock of goods in that store? Answer—*‘ No.” 
Mr. Gustave Winehill has testified he had notified you verbally of that, 
and that you told him it wasall right. Answer—‘ No, it is not true.” 
You say thatit isnottrue? Answer—“Itis not.” You are very posi- 
tive he never called upon you on that subject prior to the fire? 
Answer—‘ I am; he never did.” 

Testimony of the conflicting character of that of these two witnesses 
' should, at least, ceteris paribus, neutralize itself and go for nothing. 

The testimony of Gustave Winehill does not pretend to fix any 
specific time when he went with the two policies to the president of 
the Germania. His counsel put no question to him to elicit the precise 
time at which he went to the Germania Bank to show these policies. 
The expression ‘‘ after” I received the policy from the National Marine 
Insurance Company, I took the policy of the Germania Insurance 
Company and brought both policies together to the Germania Insurance 
Company, left hima large margin as to the time when he carried the 
policies. It may have been one day, one week, or one year after. ‘An 
express condition to prevent a forfeiture of the policy in such a case is 
that the insured shall have the notice of other insurances taken upon 
the same property indorsed upon the instrument, or otherwise ackuowl- 
edged by the insurers in writing.” This plaintiff does not pretend 
that he required the president of the Germania to indorse such notice 
on the back of the policy or to acknowledge it,in any other way. The 
propriety of such a clause in a policy of insurance is, perhaps, appa- 
rent in this case. Its purpose is to enable the insurance company to 
protect itself, and as well to avoid loose and unreliable evidence of 
notice given to them of subsequent policies being taken out on the 
property insured by them. 

The testimony of the other witness, Morris Winehill, a brother of 
one of the plaintiffs, is, for the most part, hearsay, and of no weight 
whatever. 

It was doubtless the conclusion of the judge a quo after admitting 

5 
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parol testimony in this case, and seeing its want of force, that judgment 
should be rendered for the defendants. 

We think it is clearly shown by many authorities that the rule which 
excludes parol evidence in such cases is well settled, and strictly 
adhered to. See 23 An. 332; 3 Rob. 385; 7 Rob. 351; 16 Peters 510. 

It is therefore ordered that the judgment of the district court be 
affirmed with costs. 

Morgan, J. Plaintiffs insured their property in the Germania 
Insurance Company. Their policy expressly stipulates that ‘if the 
said insured or their assigns shall hereafter make any insurance on the 
same property, and shall not, with all reasonable diligence, give notice 
thereof to this corporation, and have the same indorsed on this instru- 
ment, or otherwise acknowledged by them in writing, this policy shall 
cease, and be of no further effect.” They effected insurance in another 
company, and did not cause the same to be indorsed on the Germania 
policy. Now, this was the contract between the parties, and it was 
absolutely binding upon them. If it was not complied with, the result 
is that the insurance was forfeited. It was not complied with. Plain- 
tiffs, therefore, have no right to recover. 

There is the testimony of one of the plaintiffs and his brother, that 
the defendants were notified of the subsequent insurance, and that they 
said “‘it was all right.” This is denied by them. It was, possibly, 
to avoid the chance of any such conflict of testimony that the com- 
pany insisted upon the clause in the policy which has been quoted. It 
may be true that the company were notified of the subsequent insur- 
ance, but it was not notice alone which they stipulated should be given; 
it was agreed that the notice should be indorsed on the policy. 

Certainly, a case might arise where the want of the indorsement 
would not be fatal to the insured. As for instance, if it were established 
that the insured had given the notice and had demanded that the in- 
dorsement be made on his policy, and the proper officer of the company 
had refused. In such a case the company could not shield itself for a 
neglect to perform its obligation. But the assured should make this 
refusal clear, as for instance, by putting the company in default. 

I therefore concur in the decree. 

Mr. Justice Wyly concurs in this opinion. 

Howe tt, J. In my opinion the presentation of the second policy of 
insurance was written notice of the highest character of such insurance, 
and if there was no indorsement thereof on the policy or other written 
evidence that such notice had been given, it is not the fault of the 
insured. He did his duty, and being informed by the president of the 
company that it was all right, and to give notice in case of loss, he had 
a right to rely on such action. 
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To hold otherwise is simply to say, in my opinion, that the statement 
of the plaintiff and his brother is not believed. 

I find nothing in the record to impeach their veracity beyond the 
denial of the president of the defendant company. They speak affirma- 
tively and positively. 

I therefore think the plaintiffs should recover. 

Rehearing refused. 





No. 4440. 
EviAs GEORGE v. A. G. Tucker AND B. F. TAytor. 


The State ex rel. Elias George instituted suit against Tucker, under the intrusion act, to 
recover the office of recorder of the parish of Tangipahoa. Whilst that suit was pending, 
George sued Tucker and injoined him from recovering the fees ot the office. The 
injunction was set aside on Tucker giving a release bond with sureties. There was 
judgment against Tucker for the fees, George having been declared entitled to the office 
in the suit of the State v. Tucker. The pleaset up by Taylor, surety on the release bond, 
that George could not sue for his fees of office without the interposition of the Attorney 
General or district attorney in his behalf, can not be maintained. 

The State having instituted proceedings to oust the intruder from the office and to instal) 
George therein, there is no good reason why George should not have taken ail necessary 
steps to preserve his rights to the fees of the office to which he had the legal title. The 
State was interested in seeing that no one should intrude into a public office, but it had 
no interest in the fees of the office. 


PPEAL from the Sixth Judicial District Court, parish of Tangi- 

pahoa. Lllis, J. B. Edwards and G. W. H. Marr, for plaintiff 

and dppellee. T. & J. Ellis, for B. F. Taylor, defendant and appellant. 
William Duncan, for Tucker, defendant and appellant. 

Lupe.inG, C. J. In March, 1870, the State ex rel. Elias George 
instituted suit against Tucker, under the intrusion act of 1868, to 
recover the office of recorder of the parish of Tangipahoa. 

This suit was decided in favor of George. See 23 An. 139. 

While that suit was pending, George sued Tucker and injoined him 
from receiving the fees of the office during the pendency of the suit. 
The injunction was set aside by Tucker giving a release bond, with 
Taylor and two others as sureties. 

On the trial of the suit between George and Tucker, there was judg- 
ment in favor of George for the fees received by him, etc. Taylor, 
alleging an interest in this judgment, has appealed. Tucker has not 
appealed. 

He says that the injunction was unauthorized by law; that the pro- 
ceedings under it are void; that the bond setting aside the injunction is 
not binding. And in support of his positions he cites Terry v. Stauffer, 
17 An. 306; Voisin et als. v. Leche et als., 23 An. 25; 23 An. 61. 

These cases do not support the positions for which they are cited. 
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He further contends that George could not sue for his fees of office 
without the interposition of the Attorney General or district attorney 
in his behalf. ‘ 

The State having instituted proceedings to oust the intruder from the 
office and to install George therein, we can perceive no good reason 
why George could not take all necessary steps to preserve his rights to 
the fees of the office to which he had the legal title. The State was 
interested in seeing that no one should intrude into a public office, but 
it had no interest in the fees of the office. 

It is therefore ordered that the judgment be affirmed with costs of 
appeal. 








No. 3509. 
M. N. Rapovicu v. Louis FRIGERIO JR. 


The defendant objected to this action on the ground that the petition disclosed a partnership, 
and between partners only an action for the settlement of the partnership will lie. 

The court a qua erred in overruling the exception. The record discloses the fact that this 
demand grows out of a partnership between plaintiff and defendant for carrying freight 
and passengers for hire on thesteamer Ella May. The objection to the form of the action 
should have been maintained. 


PPEAL from the Seventh District Court parish of Orleans. Collens, 
J. Fergus Fuselier, B. Egan, for plaintiff and appellee. Breauz, 
Fenner & Hall, for defendant and appellant. 


On Motion TO Dismiss 

Wr ty, J. Itis the duty of the appellant to bring up a correct tran- 
script. If the record which he files does not contain all the evidence, 
it is his duty to apply for a certiorari to correct it before the case is sub- 
mitted on the merits. 

In the case at bar the appellee moved to dismiss the appeal on the 
ground that the record does not contain all the evidence adduced at the 
trial below. 

The case was submitted on this motion and also on the merits, with- 
out any application being made by the appellant to correct the record 
according to law. The fault is attributable to the appellant. It is, 
therefore, ordered that the appeal herein be dismissed at appellants 
costs. 


On REHEARING. 
On further examination we find that we erred in dismissing this 
appeal for diminution of the record, because the document supposed 
to be missing is in the record, being the account annexed to the petition, 
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which probably by mistake was notmarked *C.” The identity of the 
document is sufficiently disclosed in the testimony of one of the wit- 
nesses, notwithstanding it was not marked ‘‘C” as stated. The motion 
to dismiss is therefore denied. 


On THE MERITS. 

The plaintiff alleges that on the twentieth of February, 1869, he 
entered into a verbal contract with the defendant, the owner of the 
steamer “ Ella May,” then lying near Madisonville in the parish of St. 
Tammany, by which petitioner was to superintend her repairs and 
fitting up and was to advance money for that purpose, to bring her 
round to the Mississippi river and run her in the lower coast trade ; 
that petitioner was to act as captain and pilot of the boat and receive 
$250 per month for his services; also one-half of the net earnings of 
the boat and all advances made by petitioner for or on account of the 
boat were to be reimbursed to petitioner by the said Louis Frigerio Jr. 
Petitioner further represents that in compliance with said agreement he 
went to and took possession of said boat on twentieth February, 1869, 
brought her to the city, superintended her repairs, and after they were 
completed, ran her in the lower coast trade carrying freight and pas- 
sengers for hire until seventeeth July, 1869, when he was, without 
cause, removed from command of said boat by Louis Frigerio jr., ete. 
Further alleging that the defendant was about to dispose of the boat 
for the purpose of defrauding him, the petitioner prayed for an attach- 
ment thereof and for judgment for $3163 23 the value of repairs and 
wages alleged to be due him, and also for one-half the net earnings of 
said boat from the twentieth February, 1869, until seventeenth July, 
1869, and costs. 

The defendant excepted to the action on the ground that the peti- 
tion disclosed a partnership, and between partners only an action for 
settlement of the partnership will lie. 

The court overruled this exception, and the defendant, reserving the 
benefit thereof, answered to the merits. At the trial there was judg- 
ment for plaintiff for $2623 43 and the defendant appealed. 

The record discloses the fact that this demand grows out of a part- 
nership between plaintiff and defendant for carrying freight and pas- 
sengers for hire on the steamer “ Ella May.” The objection urged to 
the form of the action should have been maintained. 

It is therefore ordered that the judgment appealed from be annulled 
and that this suit be dismissed without prejudice to plaintiff asserting 
his demand in a proper form, plaintiff paying costs in both courts. 

Rehearing refused. 
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No. 5474. 


JOSEPH BRUGERE v. THE HEIRS OF JOHN SLIDELL. 


Fiaintiff was the owner of the property on which he made certain improvements, repairs, 
etc., for the reimbursement of the value of which he now sues. It is true that this 
ownership existed only during the lifetime of John Slidell, from whom it had been taken 
by forfeiture and confiseation.. Still, during that time, it was absolute. 

Besides, most of the improvements were made after the suit by the Slidell heirs was brought 
against him. This would deprive him of his right to recover the value of the improve- 
ments. If the suit between them was a question of title, as soon as the suit was instituted, 
he could no longer set up possession in good faith. 

PPEAL from the Fourth District Court, parish of Orleans. Lynch, 
J. Kennard, Howe & Prentiss, for plaintiff and appellee. Clarke, 

Bayne & Renshaw, for defendants and appellants. 

MorGan, J. The United States, under a decree of forfeiture, sold 
the property of John Slidell. Joseph Brugere became the purchaser 
of a piece thereof. 

On the death of Slidell his heirs instituted suit against Brugere to 
recover this property. They succeeded. 

Brugere brings this suit to recover from the heirs the value of 
improvements, repairs, etc., which he put upon the property while it 
was in his possession. 

He can not succeed. He was the owner of the property when the 
improvements, etc., were made. It is true this ownership existed only 
during the lifetime of Slidell; still, during that time, it was absolute. 

Besides, most of the improvements were made after the suit by the 
Slidell heirs was brought against him. This would deprive him of his 
right to recover the value of the improvements. If the suit between 
them was a question of title, as soon as the suit was instituted he could 
no longer set up possession in good faith. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the district court be avoided, annulled and reversed, and that there be 
judgment in favor of the defendants, with costs in both courts. 

Rehearing refused. 








No. 5384. 


HeEnrRY J. SORRELL v. VicTOR LAURENT. 


A suit instituted in a court without jurisdiction interrupts prescription. 


PPEAL from the Fifth District Court, parish of Orleans. Oullom, 
J. Hornor & Benedict, for plaintiff and appellant. S. P. Blane, 

for defendant and appellee. 
MorGan, J. This is a suit on a promissory note for $563 30, dated 
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New Orleans, December 22, 1866, and payable four months after date. 
Citation issued on the fifth of May, 1874. The petition was served on 
the sixth of May, 1874. 

The defense is prescription. 

On the nineteenth of April, 1867, a few days before the maturity of 
the note, the defendant wrote to the attorneys of plaintiff, who held 
the note: “It is impossible for me to pay my note to you before at 
least ninety days from and after May, 1867. I will be able to pay my 
note on the first of August next, and not before.” 

This was an acknowledgment of the debt, and prescription com- 
menced to run from that date. 

Suit was brought on this note in the Seventh District Court, on the 
third of May, 1872, and citation was served on the defendant on the 
seventh of May, 1872. A default was rendered, which was confirmed. 
From this judgment a suspensive appeal was taken. The judgment 
was reversed and the suit dismissed, on the ground that the court was 
without jurisdiction. 

But a suit instituted in a court without jurisdiction interrupts pre- 
scription, and prescription was not again acquired before the institu- 
tion of this suit. 


It is therefore ordered, adjudged and decreed that the judgment of 
the district court be avoided, annulled and reversed, and that there 
be judgment in favor of the plaintiff, as claimed in his petition, with 
costs in both courts. 


Rehearing refused. 








No. 5213. 


STaTe OF LOUISIANA EX REL. THE CRESCENT City WATER Works 
Company v. P. G. DEsLONDE, SECRETARY OF STATE. 

Courts have no power to promulgate laws and none of course to render orders to others to 
promulgate them. If violation or remissness of official duty has occurred among those 
who are by the constitution authorized to enact and promulgate laws, the correction is 
to be sought within the powers of the legislative and executive departments, and none 
within those of the judicial. 

PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. John Ray, Rice & Whitaker, for relator and appellant. 

A. P. Field, Attorney General, for defendant and appellee. 

TALIAFERRO, J. An application was made on the part of the relators 
to the judge of the Superior District Court for a writ of mandamus 
directed to the defendant, the Secretary of State, commanding him to 
promulgate as a law of the State by publishing in the official journal 
of the State an act which the relators allege was passed by the Legis- 
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lature of the State at the session which commenced on the first Monday 
of January, 1871, the act being entitled ‘an act to incorporate the 
Crescent City Water Works, etc.” Upon a rule to show cause, the 
defendant, through the Attorney General answered, that there is not in 
the office of the Secretary of State any act incorporating ‘‘ The Com- 
pany of the Crescent City Water Works” as set forth in the petition of 
the relators, and that there has not been since he came into office as 
Secretary of State. The rule was dismissed and the relators have 
appealed. 

We find from the evidence in the record that a bill passed both 
houses of the Legislature at its session beginning first Monday of Jan- 
uary, 1871, bearing the title set forth by the relators, that it was duly 
enrolled and presented to the Governor; that it failed to receive his 
approval; that afterwards, during the month of April, after the adjourn- 
ment of the Legislature, at the solicitation of parties interested, the 
Speaker of the House of Representatives and the Lieutenant Governor 
caused to be made a duplicate enrolled bill from the engrossed bill in 
the hands of the clerk of the House of Representatives ; that this dupli- 
cate copy was signed by them and certified to be a law by the Secre- 
tary of State in the usual manner when bills are not returned by the 
Governor to the Secretary of State within the time prescribed by the 
Constitution; that a certified copy of this duplicate enrolled bill was 
sent to the State printer for publication, which he refused to publish. 
The duplicate enrolled bill, it seems, is not now to be found in the office 
of the Secretary of State. At the next session of the Legislature the 
Governor transmitted to the House of Representatives a message on the 
twenty-third of January, 1872, vetoing the bill, but the bill itself was 
not returned with the message and it has not yet been found, so that 
both the original enrolled bill and the duplicate of it made from the 
engrossed bill are lost. A clerk who was engaged in the office of the 
Secretary of State in 1871 and 1872, who was introduced as a witness, 
recognized the copy now extant of the duplicate enrolled bill as the 
same copy which he made from that duplicate about the twenty-fourth 
or twenty-fifth of August, 1871, to be sent to the State printer. He 
testifies that, after the bill was handed to the Secretary of State, the 
private secretary of the Lieutenant Governor came in and requested the 
name of Oscar J. Dunn, Lieutenant Governor, to be erased from the 
bill, as the Lieutenant Governor did not care to have his name in the 
bill. The private secretary, making this request, claimed to be acting 
under directions of Governor Dunn. The witness states that the name 
was erased a day or two after he made the copy. The original bill pre- 
sented to the Governor could not have become a part of the records of 
the office of the Secretary of State except it had passed through the 
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hands of the Clerk of the House of Representatives with his certifi- 
cate that the bill had passed over the Governor’s veto. 

No such record is found in the Secretary’s office or elsewhere. The 
original bill duly certified by the Clerk of the House of Representatives 
and of record in the Secretary of State’s office would constitute the 
best evidence that the act of the Legislature in question had hecome a 
law. As it is, its authenticity and condition to become a law is a mat- 
ter of grave doubt. 

But courts have no power to promulgate laws and none ot course to 
render orders to others to promulgate them. If violation or remiss- 
ness of official duty has occurred among those by the constitution 
authorized to enact and promulgate laws, the corrective is to be sought 
within the powers of the legislative and executive departments, not 
within those of the judicial. 

The order of the lower court refusing the mandamus was properly 
rendered. 

Judgment affirmed. 

Rehearing refused. 








No. 3881. 


M. A. DockHAM AND HUSBAND Uv. JONATHAN POTTER. 


This is a suit by plaintiff to annul a judgment, set aside the sale thereunder, and recover the 
property sold. 

The marriage of the plaintiff vacated the authority conferred in the deed of mandate exe- 
cuted before marriage to her father, P. S. Nugent, empowering him to represent her in 
all suits in this State. P. S. Nugent had, therefore, no authority to confess judgement as 
attorney in fact for the plaintiff, at the time he did so. 

But the judgment complained of was rendered also on the written consent of Frank Haynes 
her attorney. His authority to consent to the judgment with a stay of execution until 
a certain specified time has not been denied under oath by the plaintiff, and until thus 
denied the defendant was not required to prove it. 

The attorney was a sworn officer bound by his oath to act correctly in the pursuits of his 
profession. Thus situated, it is not to be presumed that he acted without proper 
authority. On the contrary, every presumption is in favor of his having pursued the 
proper course of conduct, unless the contrary should be suggested on affidavit. 

In regard to the error in the advertisement about the exact number of feet the property 
possessed fronting on the street, itis an irregularity which ought not to vitiate the sale, 
the proceedings appearing to be regular. 


PPEAL from the Fifth District Court, parish of Orleans. Leaumont, 

J. Hornor & Benedict, T. A. Bartlette, G. Schmidt, W. B. Lancas- 

ter, for plaintiff and appellee. Roselius & Philips, Kennard, Howe & 
Prentiss, for defendant and appellant. 

Wr ty, J.. On the seventeenth May, 1866, Mrs. Josephine Lacoste 

sued out an order of seizure and sale on the mortgage note of the plaintiff 

for $3000, which was subsequently changed to a proceeding via ordi- 
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naria. On the twenty-second June, 1866, judgment was rendered for 
the amount of the note with recognition of the mortgage and with stay 
of execution until the first November, 1866, on the confession of judg- 
ment signed by P. S. Nugent, the father of plaintiff, as her attorney in 
fact, and also on the written consent signed by Frank Haynes attorney 
for detendants. n 

After the stay of execution had elapsed and the further delay caused 
by an injunction, which was dissolved, the mortgaged property was sold 
to the defendant who had previously become the owner of the judg- 
ment and regularly subrogated to the rights of the plaintiff therein. 

The plaintiff now sues to annul the judgment, set aside the sale 
thereunder and to recover the property, on the ground that said judg- 
ment and sale are “‘ absolutely null and void for the following causes 
specially :” 


First—That the petitioner was at the time as now, a married woman, 
residing in the State of California ; that she had no legal representative 
in Louisiana and ‘no one legally authorized to represent her in court 
or bind her in the course of any litigation, compromise or consent ;” 
that she was not cited ; ‘‘that she has never been authorized or assisted 
in said suit or any of the aforesaid proceedings by her said husband 


nor by order of court.” 

Second—That the advertisement under which the property was sold 
was materially erroneous in that it described lot No. 1, as having a 
front of thirty-four feet two inches, instead of forty-four feet two inches, 
by means whereof, or otherwise, the appraisers were misled into 
appraising the property at not halt its value. 

The court gave judgment for plaintiff and the defendant appealed. 

The marriage of the plaintiff previous to the suit, vacated the 
authority conferred in the contract of mandate executed before mar- 
riage to her father P. S. Nugent, empowerivg him to represent her in 
all suits in this State. P.S. Nugent had, therefore, no authority to 
confess judgment as attorney in fact for the plaintiff. But the judg- 
ment complained of was rendered also on the written consent of Frank 
Haynes, attorney for defendants. His authority to consent to the judg- 
ment on the mortgage note with a stay of execution until the following 
November, has not been denied under oath by the plaintiff, and until 
thus denied the defendant was not required to proveit. ‘‘ He, the attor- 
ney, was a sworn officer, bound by his oath as well as by the principles 
of integrity and honor which ought to characterize the profession of 
which he was amember, toact correctly in its pursuits. Thus situated, 
it is not to be presumed, that he acted in the present case without 
proper authority. On the contrary, every presumption is in favor of his 
having pursued a proper course of conduct, unless the contrary should 
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be suggested by the opposite party on affidavit. It is true that an 
attorney of court may be deceived by the conduct of others, so as to 
undertake to represent a person, from whom there is no authority to 
that effect, and on a suggestion of an error of this kind upon affidavit, 
it would become the duty of the court to ascertain the truth.” Hays 
v. Cuny,9 M. 88. And this has been the uniform doctrine of this court 
since that decision. 10 M. 639; 8N. S. 233; 4 Rob. 23; 12 Rob. 95; 
1 Aa. 398; 3 An. 558; 5 An. 118; 10 An. 67 ; 24 An. 233. 

That an attorney at law who consents to a judgment, as was done by 
Haynes in this case, is presumed to have authority to do so, was 
expressly decided in the case of Dangerfield v. Thurston’s heirs, 8 N.S. 
235, and nothing to the contrary has ever been held by this court. If 
the plaintiff desired this court to notice the suggestion that the attor- 
ney at law who consented to the judgment now complained of, in her 
behalf, had no authority to do so from herself and her husband, she 
should have alleged the fact under oath, which has not been done. 

In regard to the error in the advertisement in regard to the exact 
number of feet the property fronted on the street, we will remark that 
it is an irregularity which ought not to vitiate the sale. The proceed- 
ings appear to be regular. 

It is therefore ordered that the judgment herein in favor of plaintiff 
be annulled and it is now decreed that there be judgment for the 
defendant rejecting this demand at plaintiff's costs in both courts. 

Rehearing refused. 





No. 4436. 


Ruopa E. Wuite v. Myra CLARKE GAINES. 


The answer to an appeal which asks to have the judgment amended, filed after the motion te 
dismiss, without reservation of the same, waives the application to dismiss. 


PPEAL from the Fifth District Court, parish of Orleans. Leau- 
mont, J. DeGray, Semmes & Mott, for plaintiff and appellee. 
Fellows & Mills, for defendant and appellant. 

MorGan, J. From a judgment rendered against her the defendant 
took a suspensive appeal returnable to this court on the first Monday 
of November, 1872. 

The sufficiency of the security on the appeal bond was tested, and 
the district judge decided in favor of the bond. 

The transcript of appeal was filed here. To the appeal the plaintiff 
answered, claiming an amendment of the judgment in her favor. 

Subsequently plaintiff moved the district judge to order the defendant 
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to furnish additional security, alleging that the surety on the bond first 
given had become insolvent. The motion was granted, and the delay 
in which the additional security was to be given was fixed at ten days. 
After the ten days had elapsed, defendant, under an application to us 
for a writ of prohibition, sought to have the judgment of the district 
court, which decided adversely to the solvency of her surety, corrected. 
This we declined. 

The additional bond ordered by the judge was furnished. 

On the sixth November, 1874, motion was filed to dismiss the appeal. 

On the eleventh November, plaintiff filed a supplemental and amend- 
ed answer to the appeal. 

In our opinion the answer to an appeal which asks to have the 
judgment amended, filed after the motion to dismiss, without reserva- 
tion of the same, waives the application to dismiss. Hoffman v. Atkins, 
11 An. 172; 13 An. 433. 


On THE MERITs. 
The object of this suit is to enforce a contract entered into between 
the parties and one John Mack, whose interest is now in plaintiff, 
entered into on the thirtieth May, 1864, by which the defendant agreed 


to pay to plaintiffs fifteen dollars out of every one hundred dollars 
which might be realized out of the estate of the defendant’s father. 

The defense is that the agreement was without consideration, and 
was obtained through fraud. 

No one can read the voluminous testimony to be found in this record 
without, in our opinion, being satisfied, 

First—That the defendant knew precisely what she was doing when 
she signed the contract sued upon. 

Second—That it was intended to be, and was, a compromise of the 
claims which the plaintiff asserted he had against her. 

Third—That neither error, force, threats or fraud was practiced upon 
or against her in order to obtain her consent thereto. 

' Fourth—That it was entered into by her upon the advice of the 
counsel to whom she had submitted the protection of her interests, and 
who was informed of all the circumstances from herself, and under whose 
suspervision, if not by whose hand, the instrament was drawn. 

Fifth—That months after the compromise was entered into, she 
acknowledged having executed it, and declared that she did not wish 
to retract the same. 

Under these circumstances, the defense has none of the elements out 
of which the right to repudiate the contract can be framed. 

It is ordered that the judgment of the district court be amended to 
read as follows: 
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It is ordered adjudged and decreed, that there be judgment in favor 
of plaintiff, Mrs. Rhoda E. White, and against the defendant, Myra 
Clarke Gaines, for the sum of thirty thousand dollars, with interest at 
the rate of seven per cent. from May 30, 1865, until paid, with mortgage 
on the property described in the agreement and act of mortgage, dated 
May 30, 1864, and recorded in the mortgage office for the parish of 
Orleans, in Book 80 of mortgages, folios 140, 141, and 142, and annexed 
to plaintiffs petition and made part thereof, with the right to take out 
execution for the sum of twenty thousand, one hundred and five dollars 
and twenty cents, being fifteen per cent. of the amount of money and 
property which is proven to have been recovered, collected and realized 
by the defendant since May 30, 1864, as heir, daughter and devisee of 
Daniel Clarke, deceased, reserving to the plaintiff the right to take out 
execution from time to time for fifteen dollars out of each and every 
one hundred dollars that may hereafter be recovered, collected or 
realized, by the defendant, or which she may heretofore have recovered, 
collected or realized, and of which no proof has been made, upon proof 
of said recovery being given and produced of, from or out of the property 
and estate formerly of the said Daniel Clarke, deceased, until the amount 
recovered from the defendant by the plaintiff shall amount to the sum 
of thirty thousand dollars, with interest at the rate of seven per cent. 
from May 30, 1865, until paid. 

It is further ordered that the property in said mortgage described 
be sold to satisfy the foregoing judgment, and that defendant pay all 
costs of suit. 

It is further ordered that as amended said judgment be affirmed, costs 
to be paid by the defendant. 

Rehearing refused. 








No. 4034. 


ConEeN & WILSON v. WILLIAM GOLDING AND FrRANcoIs LAcROIX. 


This suitis brought against the sureties of a late sheriff to recover the amount of a judgment 
rendered against him. The main defense is the prescription of two years, pleaded under 
section 3546, of the Revised Statutes. 

It is true that the defendants were not sued within two years from the day of the commission 
of the act complained of, but their principal, the sheriff, was, and this interrupted pre- 
scription as to them. 

Judicial pursuit as tothe principal interrupts prescription as to the surety, and suit against 
the surety interrupts it as to the principal. 


PPEAL trom the Fifth District Court, parish of Orleans. Leau- 
mont, J. Hornor & Benedict, for plaintiffs and appellees. Rice & 
Whitaker, M. FE. Livaudais, for defendants and appellants. 
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Wr ty, J. The defendants, the sureties of George W. Avery, late 
sheriff of the parish of Orleans, appeal from the judgment against 
them for $941 85, the amount of a judgment against their principal 
for illegally releasing the seizure, pending an injunction, in the case of 
these plaintiffs v. Joseph Canall, No. 18,768 on the docket of the Fifth 
District Court. 

The seizure was released on twenty-fifth June, 1868, and within two 
years thereafter, to wit: On twentieth June, 1870, suit was brought 
againt Avery for the damages resulting therefrom; and there was 
judgment against him on twenty-fourth January, 1871, for $941 85. 
Failing to make the money on execution against Avery this suit has 
been brought for the amount thereof against the defendants, the sure- 
ties on his official bond. 

The main defense is the prescription of two years pleaded under 
section 3546 of the Revised Statutes, which declares that: ‘‘ The sheriffs 
and their securities shall be able to prescribe against their acts of mis- 
feasance, nonfeasance, costs, offenses, and quasi offenses, after the lapse 
of two years from the day of the omission or commission of the act 


complained of.” 
It is true the defendants were not sued within two years from the 
day of the commission of the act complained of, but tlieir principal, 


Avery, the sheriff, was, and this interrupted prescription as to them. 

Judicial pursuit as to the principal interrupts prescription as to the 
surety, and suit against the surety interrupts it as to the principal. 
Mellen v. Scott, 9 An. 174; Ferguson v. Glaze, 12 An. 667; 2 An. 916, 
970; 5 An. 551; 14 An. 144; Revised Code, 2097, 3553. 

Judgment affirmed. e 

Morean, J., dissenting. Plaintiffs obtained a judgment on the 
twenty-fourth January, 1871, against Avery, late sheriff, and one Mora, 
in solido, for $941 85. The ground of the action arose out of certain 
alleged tortious and illegal acts of Avery and his deputies. The fieri 
Jfacias issued on that judgment was returned nulla bona. The object 
of this suit is to recover the amount of that judgment from the defen- 
dants, who were sureties on Avery’s official bond. 

They plead the prescription of two years. 

This suit was instituted on the seventh October, 1872. 

The illegal act complained of in the suit against Avery and Mora 
was done on the twenty-fifth June, 1870. 

Section 3546 of the Revised Statutes provides that, “Sheriffs and 
their securities shall be able to prescribe against their acts of misfeas- 
ance, nonfeasance, costs, offenses and quasi offenses, after the lapse of 
two years from the day of the omission or commission of the act 
complained of.” 
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The act complained of was committed more than two years before 
this suit wasinstituted. The proceedings against Avery, which resulted 
in a judgment against him, interrupted prescription as to him, but has 
no effect upon the defendants, his sureties, who were not parties to 
that suit. 

I therefore dissent from the opinion just rendered. 


oan 








No. 5403. 


PowHATAN WooLpDRIDGE, JoserPH A. Cire, Subrogated v. E. Mon- 
TEUSE, M. S. Heprick, Intervenor. 


Cire, the subrogee of Powhatan Wooldridge to a judgment obtained by the same v. E. Mon- 
teuse—which judgment was transferred from P. Wooldridge to E. Wooldridge, and by 
E. Wooldridge to Cire, caused a ji. fa. to issue in said judgment. Hedrick, the inter- 
venor, took a rule against him to quash the writ, on the ground that he, the intervenor, 
was the real owner of the judgment, seized in the suit of Hedrick v. E: Wooldridge, and 
purchased by him at sherift’s sale. Hedrick had proceeded by attachment against E. 
Wooldridge, absentee. In this attachment case several citations were made, but it seems 
that in every instance the returns of the sheriff were simply that service of petition and 
citation was made on the curator ad hoc in person, mentioning the name of the curator. 
It appears from the retuins of the sheriff, that in neither of the instances were copies 
of the attachment and citation affixed to the door of the room where the court in which 
the suit was pending is held. 

Proof of service of citation is not a matter in pais, bat must appear by the sherift’s return, 
A court can presume nothing with regard to a party being cited. 

The failure to serve the proper citation is fatal to the intervenor’s claim to be the owner of 
the judgment forming the object of this litigation. Therefore the rule was properly 
discharged. 

Subsequently to a decision of the lower court, that the order granted for a suspensive appeal 
on the part of the intervenor, plaintiff in the rule, did not suspend execution on the ji. 
Jfa., said intervenor filed a petition of third opposition and prayed for an injunction 
which was issued. To this proceeding an exception was filed, on the allegation that the 
grounds of action of the rule and of the petition for injunction were the same, and that 
the pendency of appeal on the rule supported the plea of lis pendens which was pre- 
sented. This exception was properly maintained by the judge a quo. 



















PPEAL from the Sixth District Court, parish of Orleans, Saucier, 
J. Henry B. Kelly, tor plaintiff and appellee. /. Howard McCaleb, 
for intervenor and appellant. 
TALIAFERRO, J. There are two appeals in this case growing out of 
a contest between the plaintiff, or rather his subrogee, J. A. Cire, and 
the intervenor, for the ownership of a judgment obtained by Pow- 
hatan Wooldridge against the defendant, E. Monteuse. In both 
proceedings Cire was successful. The intervenor has appealed from 
both judgments. Cire having caused a fi. fa. to issue on the judgment 
against Monteuse, Hedrick, the intervenor, took a rule against him to | 
show cause why the writ should not be quashed, on the ground that 
he, the intervenor, and not Cire, was the real owner of the judgment 
against Monteuse. The intervenor claims title by virtue of an alleged 
purchase by him of the judgment at a sheriff’s sale, made under ji. fai 
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in the suit of M. 8. Hedrick v. E. Wooldridge, No. 42,345 of the docket 
of the Fourth District Court of New Orleans. It appears that Pow- 
hatan Wooldridge transferred the judgment he obtained against 
Monteuse to Edmund Wooldridge, a resident of the State of Kentucky, 
and that Edmund Wooldridge, by his agent, E. R. Hogan, transferred 
it to Cire. Hedrick having claims against Edmund Wooldridge insti- 
tuted proceedings against him as an absentee, by attaching the judg- 
ment against M®nteuse as the property of his debtor, and having a 
curator ad hoc appointed to represent him. Obtaining judgment in 
this suit he caused execution to issue, and the judgment to be seized 
and sold, and at the sheriff’s sale became the purchaser. The aver- 
ments of the rule on Cire not only assert title in Hedrick but attack 
that of Cire, on the alleged grounds that E. R. Hogan, by whom, as 
agent of Edmund Wooldridge, the transfer and assignment to Cire 
was executed, was without authority to execute it; that prior to ser- 
vice of notice of the transfer to Cire, on Monteuse, the judgment 
debtor, notice of attachment of the judgment had been served upon 
him, in the suit of Hedrick v. Edmund Wooldridge, in the Fourth 
District Court; that Cire gave no consideration for the transfer, and 
that it was simulated and fraudulent; that at the time of the transfer 
Edmund Wooldridge was insolvent, was a resident of Kentucky, and 
that the judgment in this case was the only property he had in this 
State, and that therefore the judgment to Cire was of no avail, even 
if made to pay an existing debt. 

In answer to the rule Cire sets forth— 

First—That the alleged judgment, execution and sheriff ’s sale under 
which Hedrick claims title are all absolute nullities, for the reason 
that it appears on the face of the proceedings in the suit No. 42,345, 
of the Fourth District Court, and of the sheriff’s returns therein, that 
no service of either citation or attachment was ever made on Edmund 
Wooldridge, he being absent from the State as alleged in the petition 
and affidavit, and no copy either of the citation or of the attachment 
was ever posted, as required by law, at the door of the room where 
the court, was held. 

Second—That the court was without jurisdiction of the cause, and 
its judgment a nullity, not only by reason of the want of service of 
the attachment or the citation, but for the further reason that it does 
not appear from the return of the sheriff on the writ of attachment, 
or otherwise, in said suit in the Fourth District Court, that any prop- 
erty, right or credit of Edmund Wooldridge was ever levied upon 
under said writ. 

Third—That prior to the pretended levy under said writ, all the 
right of Edmund Wooldridge in and to the judgment of Powhatan 
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Wooldridge against E. Monteuse, had been transferred to Cire; that 
E. R. Hogan, by whom, as agent of Edmund Wooldridge, the assign- 
ment was executed, was fully empowered to execute it; that the con- 
sideration of the assignment was money actually loaned or deposited 
with Edmund Wooldridge, amounting in principal to $1200, and 
together with interest to the date of assignment to about $1431; that 
the whole transaction was in perfect good faith, and all the averments 
in the rule of fraud, collusion and want of consideration, false in 
every particular. 

Fourth—That if the averments of the rule were true, instead of 
being false, they would not entitle the plaintiff in rule, by summary 
proceeding of that character and without affidavit and bond, to correct 
the execution of a fi. fa. 

Fifth—That the assignment from Edmund Wooldridge to Cire can 
not be attacked by allegations of the insolvency of Wooldridge, of 
fraud and collusion, in a summary proceeding by rule, but only in a 
regular revocatory action. 

Upon a trial of the rule, evidence at large was gone into by both 
parties on the merits of their respective titles. 

We are of the opinion, from an examination of the evidence, that 
the consideration of the transfer of the judgment from Edmund 
Wooldridge to Cire, was money owing to the latter by Wooldridge. 
The power of Hogan, the attorney in fact, to make the transfer is 
ample. As a witness, he testifies that prior to his transfer of the 
judgment he had not received notice of Hedrick’s seizure of it. 

The objections to the title of the intervenor are of a graver charac- 
ter. Wooldridge being an absentee, ke could only bring him before 
the courts of this State by attaching his property within the State. 
The mode of citation in such cases is marked out by the 254th article 
of the Code of Practice. “If, on the contrary, the defendant has no 
known place of residence, conceal his person, be absent, or reside out 
of the State, in such case the sheriff shall serve the attachment and 
citation by affixing copies of the same on the door of the room where 
the court in which the suit is pending is held.” 

In this case there was four citations and returns made. The curator 
ad hoc first appointed having died pending the suit, another was 
appointed. The first citation was issued on the twentieth of May, 1873. 
The sheriff’s return recites ‘‘ that after search and inquiry I was una- 
ble to find E. Wooldridge, or any one to represent him, and I am 
credibly informed he resides out of the State. Returned same day.” 
The other citations were served upon curators ad hoc. The returns in 
each of these cases are simply that service of the petition and citation 
were made on the curator ad hoc in person, mentioning the name of the 
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curator. It appears from the returns of the sheriff that in neither of 
the cases were copies of the attachment and citation affixed to the 
door of the room where the court in which the suit was pending is 
held. Proof of service of citation is not a matter in pais, but must 
appear by the sheriff’s return. 21 An. 26. A court can presume 
nothing with regard to a party being cited. 5 N.S. 429; 1 Rob. 30; 
13 An. 374. In the case of Patterson v. R. R. Coy, 3 R. 232, the court 
said: ‘* We have repeatedly held that the formalities prescribed by 
article 254 of the Code of Practice stand in lieu of citation, and that 
they form the basis on which all subsequent proceedings in the case 
must rest, and that their omission was a radical defect which rendered 
null and void all that had been done in the case after the filing of the 
petition.” Also to the same effect are the cases 9 An. 552; 23 An. 772; 
24 An. 512. 

We must regard the failure to serve the proper citation as fatal to 
the intervenor’s claim to be the owner of the judgment forming the 
object of this litigation. The judgment of the lower court discharging 
the rule, we think, was properly rendered, Subsequently to the taking 
of an order for a suspensive appeal, on the part of the intervenor, it was 
decided by the court below that the appeal did not suspend execution 
on the fi. fa. The intervenor then filed a petition of third opposition 
praying for an injunction. Upon this petition, affidavit being made 
and bond given, an injunction was issued. Cire, thereupon, excepted 
to the proceeding on the ground that the petition on its face does not 
allege a state of facts, which if true, would entitle Hedrick to proceed 
against Cire by way of third opposition in this suit; that all the causes 
of action averred in the petition were before averred in the rule; that 
Cire joined issue upon all of them, and moreover averred ip his 
answer, among other grounds of defense, the nullity of the judgment 
in the suit No. 42,345 of the Fourth District Court, then set up in the 
rule, and now again set up in the petition, as the source of Hedrick’s 
title; that upon all these issues trial was had, and judgment rendered 
declaring the nullity of the judgment set up by Hedrick; that from the 
judgment discharging the rule Hedrick has taken an appeal, which is 
still pending; that the grounds of action of the rule and of the petition 
are the same, and the pendency of appeal supports the plea of lis pendens, 
which is pleaded; andif Hedrick elects to abandon the appeal, then 
the judgment discharging the rule will support the plea of res judicata, 
which may be interposed at avy time. The judgment on the third 
opposition maintained the exception and dismissed the opposition with 
costs. 

We think the decree of the lower court was properly rendered. 

Judgment affirmed. 

Rehearing refused. 















NEW ORLEANS, JANUARY, 1875. 


Letorey v. Forstall et als. 








No. 3660. 


JeAN B. Letorey v. Epmonp J. ForstTA.t et als. 




















This is a suit brought against defendants and various other persons named in the petition, 
who, as the plaintiff alleges, composed a partnership entered into for the purpose of 
purchasing and owning the Mississippi Cotton Press and the Branch Press, forming part 
of the same, which property was bought by Felix J. Forstall, now deceased, but then 
one of the copartners, acting as the representative of said copartnership and using his 
name as a firm name to represent the same. 

The notarial act by which the plaintiff conveyed title to the property, shows simply that the 
plaintiff sold to Felix J. Forstall. There is nothing that shows privity between the 
plaintiff and these defendants. If between Felix J. Forstall and the defendants there 
existed an agreement by which the property was to be paid for and owned in common by 
them, the plaintiff shows nothing authorizing the conclusion that he considered the defend- 
ants bound to pay him any thing on this contract. He seems by the terms of the sale to 
have looked only to Felix J. Forstall, and the mortgage and vendor's privilege upon the 
property sold. The act of sale contains nothing that warrants the belief that Felix J. 

Forstall acted as an agent for any person. 





PPEAL from the Seventh District Court, parish of Orleans. Col- 
lens J. Semmes & Mott, G. Schmidt, for plaintiff and appellee. 
O. Roselius & A. Philips, William H. Hunt, Saucier & Michinard, Alfred 
Grima, for defendants and appellants. 

TALIAFERRO, J. This suit is brought against the defendant and 
various other persons named in the petition, who, as the plaintiff 
alleges, composed a partnership, entered into for the purpose of pur- 
chasing and owning the property known as the Mississippi Cotton 
Press and the Branch Press, forming part of the same; that Felix J. 
Forstall, now deceased, one of the copartners acting as the represent- 
ative of said copartnership, and using his name as a firm name to rep- 
resent said partnership, did on the first of November, 1859, purchase 
from the plaintiff the said press and property for the sum and price of 
one hundred and thirty-two thousand dollars; that this copartner- 
ship, through the management and in the name of the said Felix J. 
Forstall, paid up from time to time portions of the price of said prop- 
erty, leaving due and unpaid on the twenty-ninth of April, 1868, thirty- 
eight thousand nine hundred and thirty-three dollars and eighty cents, 
for which sum with eight per cent. interest thereon from the twenty- 
ninth of April, 1868, this suit is brought. 

The defendants filed separate answers, all pleading the general issue. 
Judgment was rendered against the defendants each for his share of 
the debt. A remittitur was afterwards entered for a portion of the 
amount recovered. The defendants, unable to obtain a new trial, have 
appealed. 

We are unable to conclude that the evidence establishes the copart- 
nership which the plaintiff alleges. He annexes to his petition an 
jnstrument signed by the parties, which recites that ‘‘ the undersigned 
agree to join in the purchase of the Mississippi Press to the extent of 
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the amount affixed to their names.” This instrument is dated New 
Orleans, nineteenth of October, 1859, and against each signature is 
placed the amount each one is to contribute. This instrument does 
not show that the parties to it intended to purchase from the plaintiff, 
or that they had made or intended to make any contract with him. 
The plaintiff is not a party to the act. 


The notarial act by which the plaintiff conveyed title to the prop- 
erty shows simply that the plaintiff sold ‘the Mississippi Cotton 
Press” to Felix J. Forstall for $132,500, whereof $20,000 were paid in 
cash, and for the remainder Felix J. Forstall executed four several 
promissory notes, dated on the first day of November, 1859, drawn 
payable to his own order, and indorsed by him, stipulating interest at 
six per cent. per annum from date until maturity, and eight per cent. 
per annum thereafter until paid. The first note was for $15,250, made 
payable one year after date, and the other three respectively at two, 
three and four years after date, each for the sum of twenty-eight thou- 
sand two hundred and fifty dollars. The payment of these notes was 
specially secured by mortgage and vendor’s privilege upon the prop- 
erty. There is nothing that shows privity between the plaintiff and 
these defendants. One of them testifying as a witness, says that he 
‘‘ never made any contract, either directly or indirectly, with the plain- 
tiff; even now I don’t know him; no contract of partnership was 
formed by us.” If, between Felix J. Forstall and the defendants, there 
existed an agreement by which the property was to be paid for and 
owned in common by them, the plaintiff shows nothing authorizing 
the conclusion that he considered the defendants bound to pay him 
anything on this contract. He seems, by the terms of the sale, to 
have looked only to Felix J. Forstall and the mortgage and vendor’s 
privilege upon this valuable property. The act of sale contains noth- 
ing that warrants the belief that Felix J. Forstall acted as an agent 
for any person. No power of attorney is shown authorizing him to 
bind others or to contract with the plaintiff in any manner. 


The defendants plead against the notes the prescription of five 
years. 

The view we take that the plaintiff has failed to show any contract 
between himself and the defendants renders it unnecessary for us to 
pass on the plea of prescription. 


It is therefore ordered that the judgment appealed from be annulled 
and avoided. It is further ordered that there be judgment in favor of 
the defendants, the plaintiff paying costs in both courts. 


HowE Lt, J., dissenting. In my opinion the fact that the sale was 
made to Felix J. Forstall, does not debar the plaintiff from showing 
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that the purchaser had partners who were, or became interested in the 
purchase. 
I think there is sufficient evidence to show that the detendants were 
the partners of F. J. Forstall, and that judgment should be affirmed. 
Rehearing refused. 


No. 3897. 
JAMES S. RoGcers v. Ropert ROBERTS. 


The plaintiff sues defendant for a certain sum of money on a contract of affreightment con- 
cerning the transportation of staves, for which he signed a bill of lading. After signing, 
he protested against it. This was too late. If his allegations are true, he should not. 
have signed the bill of lading, or if he did, he should have protested at the time. 
PPEAL from the Fourth District Court, parish of Orleans. Théard, 

J. A. Pitot, Hornor & Benedict, for plaintiff and appellant. J. 8S. 

Tissot, for defendant and appellee. 

MorGan, J, Plaintiff sues the defendant for $1385 62 on a contract 
of affreightment. 

The allegations are that he agreed to carry single claret staves for 
the defendant, the staves to be about one and a half inches thick, five 
inches wide, and from thirty-six to forty inches long, at fifty-eight 
dollars per thousand; that during his absence from his vessel, the 
defendant caused staves of much larger dimensions to be stored in the 
vesel, by which he was enabled to carry only 66,110 staves instead of 
90,000, as he would have done in case the defendant had complied with 
his contract; that while the loading was going on he frequently 
remonstrated with him, and that he only permitted it to proceed after 
having been assured that it would be made all right. 

Upon these questions of fact, plaintiff, and defendant, and their 
respective agents, all testified. 

As usual, they contradict each other flatly. There is in -the record 
the testimony of a witness in Bordeaux, who measured the staves as 
they were taken from the vessel, who says that they were one and six- 
eighths inches in thickness, but he does not give their length or breadth. 

Now, the plaintiff signed a bill of lading for the staves. It is true 
he protested against it, but this was after it had been signed. If his 
allegations are true he should not have signed the bill of lading, or if 
he did he should have protested at the time of signing; at all events, 
he should have shown their incorrectness affirmatively. 

The district judge gave a judgment of nonsuit. Wecan not say from 
the testimony before us that the plaintiff has made out his case. 

Judgment affirmed. 

Rehearing refused. 
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No. 3557. 
WILLIAM GOLDING v. JoHN PETIT. 

The two sections 2125 and 2153 of the Revised Statutes must be construed together, and the 
section 2153, allowing in certain cases a special jury, or requiring jurors to possess 
information peculiar to some trade or occupation, means, of course, that they are other- 
wise competent jurors, possessing the qualifications prescribed in the other section 2125. 
PPEAL from the Fifth District Court, parish of Orleans. Leau- 

mont, J. Special jury trial. R. H, Marr, C. Hunt, Clarke, Bayne 

& Renshaw, for plaintiff and appellee. Budd, Grover, and E. Bermu- 

dez, for defendant and appellant. 

Wrty, J. The defendant appeals from a judgment, on the verdict 
of a special jury, for $1900 rendered against him for breach of contract 
made by him with the plaintiff, whereby he employed the latter in 
January, 1866, at the price of $4200, to furnish an engine, repair two 
boilers, supply certain materials, and erect certain machinery to be 
used in a steam saw mill at the Bay of St. Louis. 

The repairs were made and all the materials and machinery were 
delivered, except the engine, which was not delivered, because in vio- 
lation of the contract the defendant failed to indicate the place of 
delivery, and to pay the installment of $2100 due when the delivery 
should occur. 

The first objection urged in this court is that the special jury was 
not composed of qualified voters and persons of the occupation or 
trade necessary for the proper decision of the case. It appears in the 
bills of exception taken by the defendant that two of the jurors were 
not registered voters, and one was not a citizen of the United States. 

Section 2125 of the Revised Statutes declares that: ‘‘ The qualifica- 
tions of a juror to serve in any of the courts of this State shall be the 
following: To be a duly qualified elector, without regard to race, color, 
or previous condition, of the State of Louisiana.” 

Section 2153 provides that: ‘In the courts of the First Judicial 
District special juries may be directed to be summoned, whenever the 
judge shall be of opinion that the matters to be submitted to the 
decision of a jury are of such a nature as to require information pecu- 
liar to certain occupations or professions; in such case the judge is 
empowered, at the request of either party, to direct to be summoned a 
sufficient number of jurors of the occupation, profession, or trade 
necessary for the proper decision of the case.” 

The occupation of the jurors objected to, was such as to show they 
had sufficient information for a proper decision of the case, but not 
being qualified electors, under section 2125 of the Revised Statutes, 
they were not competent jurors in any of the courts of this State. 

The two sections of the Revised Statutes quoted, must be construed 
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together ; and the section allowing in certain cases a special jury, or 
requiring jurors to possess information peculiar to some trade or occu- 
pation, means, of course, that they are otherwise competent jurors, 
possessing the qualifications prescribed in the other section, to wit, 
section 2125. 

Finding that the case was not tried by a legal jury it becomes neces- 
sary to remand it for new trial. 

It is therefore ordered that the judgment herein be set aside, and it 
is decreed that this cause be remanded for new trial, and to be pro- 
ceeded in according to law and the views herein expressed, appellee 
paying cost of appeal.. 


No. 3652. 


E. T. Merrick, Race & Foster v. Emire La Hacue—St. Louis 
Piano MANUFACTURING Company, Intervenors. 

The effects of a third person equally with those of the lessee are, by article 2707 of the Civil 
Code, made subject to the lessor’s privilege, when they are by his consent contained in 
the house or store of the lessor. By analogy it would seem that the privilege would 
continue to attach like those of the lessee, and on the same conditions, for fifteen days 
after removal. But, by the well established rule that privileges are stricti juris, this 
court is precluded from assuming that the effects of a third person are affected by the 
lessor’s privilege after their removal from his house or store. The law declares a privi- 
lege in favor of the lessor on the property of third persons only on the conditions imposed 


in article 2707 of the Code, and to those conditions it is thought that the privilege must 
be restricted. 


PPEAL from the Fourth District Court, parish of Orleans. Théard 

J. &.T. Merrick, Race & Foster, personally. Braughn & Buck, 
for defendant. Randolph, Singleton & Browne, for intervenors and 
appellees. 

TALIAFERRO, J. The plaintiffs leased to the defendant for the term 
of two years, commencing on the first of October, 1870, the storehouse 
No. 142, Canal street, New Orleans, at the rate of $400 per month. 
After occupying the premises about a month the defendant abandoned 
the store and gave up business. The plaintiffs brought suit against 
him and took out a writ of provisional seizure, and caused to be seized 
by the sheriff a stock of merchandise in the store and three pianos 
which had been removed from the house within fifteen days from the 
time of the seizure; the pianos, however, were the property of the 
intervenors, who had placed them in charge of the defendant to be 
sold on commission on their account, and who intervened, claiming 
them as their property. Judgment was rendered against the defend- 
ant as prayed for, but in favor of the intervenors, and the plaintiffs 
have appealed. 
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La Hache, in May, 1870, was keeping a piano and music store in 
Baronne street. While there an agent of the intervenors engaged La 
Hache to sell pianos for them on commission, and within the course of 
a few months afterwards shipped to him seven pianos, which were 
placed in the store then occupied by La Hache, on Baronne street. 
When he removed to the store he had leased from the plaintiffs he car- 
ried with him the three pianos of the intervenors, which remained 
unsold on the first of October. Before they were provisionally seized 
by the plaintiffs they had been removed from the store of plaintiffs 
and deposited with A. E. Blackmar, a dealer in articles of that kind. 

The plaintiffs claim the lessor’s privilege on the pianos according to 
article 2707 of the Civil Code, which provides, ‘‘ That this right of 
pledge affects not only the movables of the lessee and under lessee, 
but also those belonging to third persons when their goods are con- 
tained in the house or store, by their own consent, express or implied.” 

The intervenors allege that the pianos were not in the plaintiffs’ 
store with their knowledge and consent; and that the pianos being 
goods consigned for sale on commission, and only transiently in the 
plaintiffs’ store, the provisions of article 2708 of the Code protects 
them. 

The proper inquiry appears to be in this case, are the movables of a 
third person which have been in the house or store of a lessor, and 
while there subject to his privilege, to be considered when removed, 
as being in pari casu with those of a lessee if seized by the lessor 
within fifteen days of the removal, provided the property continues to 
belong to the third person and can be identified? The article 2709 of 
the Civil Code is express on the subject, that in such a case the mova- 
bles of a lessee may be seized, but is silent as to whether those of a 
third person may be seized after removal. The effects of a third per- 
son, equally with those of the lessee are, by article 2707, made subject 
to the lessor’s privilege, when they are by his consent contained in the 
house or store of the lessor. By analogy, it would seem, the privilege 
would continue to attach like those of the lessee, and on the same con- 
ditions for fifteen days after removal. But by the well established 
rule that privileges are stricti juris, we are precluded from assuming 
that the effects of a third person are affected by the lessor’s privilege 
after their removal from his house or store. The law declares a privi- 
lege in favor of the lessor on the property of third persons, only on 
the conditions expressed in article 2707 of the Code, and to those con- 
ditions we think the privilege must be restricted. Entertaining these 
views, we conclude the decree of the district court is correct. 

Judgment affirmed. 
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No. 4738. 


Brock, Britron & Co. v. BARTON, MILLER & Co., and Peet, YALE 
& Bow ine v. Toe Same—J. M. Lewis & Co., and CHartes CLIN- 
TON, Intervenors—Consolidated. 


This court will, of its own motion, dismiss an appeal for want of pecuniary interest in the 
appellant. 

This is a controversy between the creditors of Barton, Miller & Co., tor a certain sum of 
monney attached by plaintifts in the possession of the Home Mutual Insurance Company. 

The fact that the president of the Home Mutual Insurance Company knew that the defend- 
ants, Barton, Miller & Co , had given J. M. Lewis & Co., intervenors in this case, an order 
or draft on their agent, Charles Clinton, which he agreed to pay out of the funds of the 
drawers when collected from the Home Mutual Insurance Company, did not divest the 
legal title of Barton, Miller & Co., in and to said funds, nor place them beyond the reach 
of their attaching creditors, the plaintiffs herein. If the Home Mutual Insurance Com- 
pany had been the drawers ‘instead of Charles Clinton, the agent of the drawers, or if 
the funds had been attached in the hands of Charles Clinton, the case would have been 
different, and the authorities cited by counsel would have been applicable. 


PPEAL from the Sixth District Court parish of Orleans. Saucier, 

J. Hyams & Jonas, for Block, Britton & Co., plantiffs and appel- 

lees. Austin, curator ad hoc, for defendants. Semmes & Mott, for Peet, 

Yale & Bowling, plaintiffs and appellees. Clarke, Bayne & Renshaw, 
for J. M. Lewis and Charles Clinton, intervenors. 


Wry ty, J. This is a controversy between the creditors of Barton 
Miller & Co. for the sum of $43, 692, attached in the possession of the 
Home Mutual Insurance Company, being the net amount of an adjusted 
loss incurred by said company on a policy of insurance issued to Charles 
Clinton for account of Barton, Miller & Co. 

Block, Britton & Co. claim under an attachment for $1048 42 levied 
on twenty-eighth March, 1872. Peet, Yale & Bowling claim under an 
attachment levied two days later for $4222 76. J.M. Lewis & Co. found 
their claim on a draft of Barton. Miller & Co. for $1478 93, drawn on 
Charles Clinton, dated March, 22, 1872, which Clinton promised to pay 
out of the funds he was authorized to collect for Barton, Miller & Co. 
from the Home Mutual Insurance Company, the president of said com- 
pany being notified thereof. 

The court gave judgment recognizing the preference of Block, Brit- 
ton & Co. as first attaching creditors and afterwards the preference of 
Peet, Yale & Bowling under their subsequent attachment. The de- 
mand of the intervenors, J. M. Lewis & Co., was rejected. 

From this judgment J. M. Lewis & Co. have appealed; Charles Clin- 
ton has also taken an appeal. 

As to Charles Clinton, we are at a loss to perceive that he has any 
pecuniary interest in this litigation. He sets up no adverse claim to the 
funds in dispute. He is not personally bound to J. M. Lewis & Co., be- 
cause he only agreed to pay the draft provided he should collect the 
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drawers’ funds from the Home Mutual Insurance Company, which he 
has not done. 

Of our own motion we must dismiss this appeal for want of pecu- 
niary interest by the appellant in these consolidated suits. We think 
the court did noterr in distributing the funds in controversy. 

The fact that the president of the Home Mutual Insurance Company 
knew that Barton, Miller & Co. had given J. M. Lewis & Co. an order 
or draft on their agent Charles Clinton which he agreed to pay out of 
the funds of the drawers when collected from the Home Mutual Insu- 
rance Company, did not divest the legal title of Barton, Miller & Co. 
in and to said funds, nor place them beyond the reach of their attach- 
ing creditors, the plaintiffs herein. 

If the Home Mutual Insurance Company had been the drawees, in- 
stead of Charles Clinton, the case would have been different and the 
authorities cited by appellants would have applied. Or if the funds 
had been attached in the hands of Charles Clinton, the authorities cited 
would be applicable. 

It is therefore ordered that the appeal of Charles Clinton be dismissed 
at his cost and that the judgment herein be affirmed, J. M. Lewis 
& Co. appellants, paying costs of their appeal. 

Rehearing refused. 








No. 3424. 


Mrs. ELLEN YZNAGA DEL VALLE AND HusBAND v. STEAMBOAT RICH- 
MOND AND OWNERS. 

The rule seems to be generally adopted and sanctioned, that in order to render the carrier 
liable for losses of baggage or goods shipped as freight, they must be delivered and 
entrusted to the carrier; and in regard to baggage the liability of the carrier does not 
extend beyond the value of reasonable articles of apparel or convenience according to 
the passenger’s condition in life and the journey undertaken by him, and for such sum as 
might be deemed necessary for his expenses. 

PPEAL from the Fifth District Court, parish of Orleans. Leaumont, 
J. Jury trial. George L. Bright, for plaintiff and appellant. R. 

H. Marr, and Thomas Hunton, for defendants aud appellees. 
TALIAFERRO, J. The plaintiffs seek to render the defendants re- 
sponsible for the value of a set of jewels lost by Mrs, Yznaga while on 
board the steamer as a passenger, and of which she alleges she was 
robbed by thieves, who opened and entered her state room in the night 
time. This loss she avers was caused by the fault, negligence, and 
want of care of the officers of the boat in not guarding with sufficient 
diligence against the occurrence of such acts; that during the trip, on 
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which this theft or robbery was committed, there were professional 
thieves allowed by the officers to come on board and take passage and 
travel on the boat; that a large number of immigrants or deck pas- 
sengers were on board, who, contrary to custom and propriety, were 
permitted to sleep upon the floors around her rooms, endangering the 
safety of her property, baggage, etc., and rendering her position on 
board most disagreeable and uncomfortable. 

She avers that she was denied suitable rooms for herself and daughters 
in the ladies’ cabin, but was required to occupy rooms in the gentle- 
men’s cabin, where she was more exposed to the danger of theft. She 
alleges the value of the stolen property to be $6015, and prays judg- 
ment for that amount with interest from judicial demand and costs of 
suit, with lien and privilege on the boat, etc. 

The answer specially denies every allegation of the plaintiff, tending 
to charge defendants with liability for the alleged loss; and avers that 
if any such loss did occur on board their boat, it arose from want of 
prudence and care on the part of the plaintiff, and not by the fault of 
the defendants. 

The case was tried before a jury. A verdict was rendered in favor 
of the defendants, and from the judgment in pursuance of the verdict 
the plaintiffs have appealed. . 

It seems that Mrs. Yznaga with her three children, in returning from 
a summer tour in 1869, took passage at Memphis in November of that 
year for Waterproof, in the parish of Concordia, in this State, on board 
the steamer Richmond. During the voyage, Mrs. Yznaga discovered 
one morning on rising from bed, that the pocket of her dress, which 
had hung during the night in her state room, had been cut and her 
jewels enclosed in a small box, left in the pocket on retiring to rest, 
had been abstracted. Notice was soon given, and by general consent 
of all the passengers on board, a search was made of their persons and 
baggage, but without success. : 

The allegation that there were professional thieves on board the 
boat, and that to the knowledge of the officers of the boat, we do not 
find sustained by the evidence. Two men who took passage at Mem- 
phis for Helena, and paid their passage to that place, did not leave the 
boat on arriving there, and this aroused the suspicion of one of the 
clerks that the men were dishonestly intending to reach some point 
lower down the river without paying the additional fare. One of these 
men paid the additional sum required, but was severely beaten by the 
clerk and put on shore at some way landing above Vicksburg. The 
other also, by the clerk’s testimony, was ‘‘ thrashed,” as he termed it, 
and discharged. These were the only persons on board shown to be 
of exceptional conduct. Nobody, it seems, suspected them of being 
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thieves. On one occasion only, it appears, were immigrants allowed to 
sleep in a different place from that assigned them, and that was a case 
where a family that had known better days, were allowed for one night 
only a more comfortable place for lodging, an accommodation granted 
at the solicitation of a number of the cabin passengers who paid by 
contribution the charges made for the accommodation. But the place 
assigned this family was at a considerable distance from the plaintiff’s 
rooms. The family left the boat the next day and before the robbery 
took place. 

The large number of female passengers on that trip of the boat 
placed it out of the power of the officers to furnish the plaintiff and 
her daughters state rooms in the ladies’ cabin, a fact of which Mrs. 
Yznaga was distinctly informed before she came on board. She was 
shown comfortable rooms in the gentlemen’s cabin, which she accepted 
and expressd herself satisfied with. The evidence shows that the 
plaintiff and her family were not placed in a situation more exposed to 
depredations of the kind she complained of, than were the other pas- 
sengers. The same efforts appear to have been made by the captain 
and clerks for the security and comfort of the plaintiff and family that 
were made for others. 

The rule seems to bé generally adopted and sanctioned, that in order 
to render the carrier liable for losses of baggage or goods shipped as 
freight, they must be delivered and entrusted to the carrier; and in 
regard to baggage the liability of the carrier does not extend beyond 
the value of reasonable articles of apparel or convenience, and for such 
sum as might be deemed necessary for his expenses according to the 
passenger’s condition in life and the journey undertaken by him. 7 An. 
362; Simon v. Miller and 5 An. 604; M. & T. Bank v. Gordon; 18 An. 
664; 20 An. 402; 1 Martin, 196. 

Mrs. Yznaga, it appears from the evidence, isa lady who has traveled 
in Europe as well as in the United States and other countries, and is 
not without knowledge of the caution which a person of prudence 
should use when traveling, to avoid losses from sharpers and thieves 
found in all countries along the principal lines of travel. She says in 
her own testimony that while at the Galt House in Louisville, she was 
in the habit of depositing her jewelry in the safe of the hotel when- 
ever she went out. On her trip down the river from Memphis-she was 
‘ unaccompanied by her husband or any male friend, having with her 
three children, the eldest a girl of about twelve years of age. The 
jewels were carried constantly in the pocket of her dress, and left in it 
at night when she retired torest. Frequently during the day she went 
forward in the cabin among the large number of passengers; and on 
one occasion, when her sympathies were excited in behalf of the pas- 
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senger whom the clerk was beating and about to put ashore, for the 
reason, as she supposed, that he was unable to pay his passage, she 
rushed down to the lower deck among a large and promiscuous crowd 
of men, and offered to pay the man’s passage. 

The evidence clearly establishes in our minds that there was on her 
part a great want of circumspection and care in reference to the secu- 
rity of the valuables which she lost, and that the loss may, to some 
extent, be attributed to her own lack of precaution, and not to any 
fault of the officers of the boat who had never had the jewels in their 
custody for safe keeping, and who doubtless were entirelv ignorant 
that she had such articles until their loss was announced. 

The case was before a jury, and we are satisfied they made the proper 
disposal of it. 

It is therefore ordered that the judgment of the district court be 
affirmed with costs. 

Rehearing refused. 








No. 3541. 


Frasu & Co. v. A. W. Norris—Reyrnoips, Dow1ine & Co., gar- 
nishees. 


The plaintiffs contend that the garnishees having admitted that they owed Norris, the de- 
fendant, the sum of $2933, it is incumbent upon them to prove the correctness of every 
item of the sum they claim the right to retain, which plaintiffs aver the garnishees have 
failed to do. There is no evidence introduced by the plaintiffs to disprove the truth of 
the answers of the garnishees. The extent of the liability of garnishees is to be tested 
by their answers to interrogatories, when the truth of those interrogatories has not been 
disproved. 


PPEAL from the Sixth District Court, parish of Orleans. Cooley, J. 
Hudson & Fearn, B. R. Forman, for plaintiffs and appellants. John 
H. LIlsley, for garnishees and appellees. 

TALIAFERRO, J. The plaintiffs alleging that the defendant, an ab- 
sentee, owes them forty-one hundred dollars proceeded against him 
by attachment and took out garnishment process against Reynolds, 
Dowling & Co. In answer to interrogatories propounded to them they 
said they had in their hands subject to plaintiffs’ claim against Norris 
$1563 10, and no more. Their exhibit is that they owe Norris $2935, 
subject to a credit of $278 55, paid Cantrell & Brother, and that they 
retain the sum of $1092 to pay laborers, for teams etc. and acknowledge 
a balance due of $1563 10. Reynolds, Dowling & Co. it seems, had 
contracted to do certain work for the New Orleans, Mobile and Chat- 
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tanooga Railroad Company in the construction of their road between 
New Orleans and Donaldsonville. Norris was a sub-contractor under 
Reynolds, Dowling & Co. In the contract between Norris and the gar- 
nishees it was agreed that ‘“‘ payments shall be made on the tenth of 
each month of ninety per cent. of the amount of the work done in the 
preceding month and, that A. W. Norris shall pay all laborers in his 
employ, and for all materials delivered on his contract monthly. And 
in case of the failure of Norris to do so, Reynolds, Dowling & Co. shall 
have authority to retain in their hands for the payment of workmen 
employed, etc. such an amount of any monthly or other estimate as 
they may deem proper, and may adopt such measures for the disburse- 
ment of such money retained as they may consider most judicious for 
the interests of all parties concerned.” 

Judgment was rendered against Norris for $2887, and against the 
garnishees for $1563 10. On the same day a rule was taken against 
the garnishees to show cause why they should not be compelled to pay 
the balance in their hands after deducting the amount of the judgment 
against them, viz: the sum of $1371. 

The plaintiffs contend that the garnishees having admitted that they 
owed Norris the sum of $2933, it is incumbent upon them to prove the 
correctness of every item of the sum they claim the right to retain 
which plaintiffs aver the garnishees have failed to do. 

On the other hand the garnishees hold that their answers never hav- 
ing been disproved or contradicted by the plaintiffs must be taken to 
be true; and as Norris could not under his contract with them have 
claimed any sum retained by them as shown by their answers to the 
interrogatories, the attaching creditors have no greater rights than 
Norris. A rule was taken by the plaintiffs against the garnishees to 
show cause why their answers should not be traversed. No answer to 
the rule was filed, but the rule was tried contradictorily between the 
parties and the rule was dismissed. From this judgment the plaintiffs 
have appealed. 

There was no evidence introduced by the plaintiffs to disprove the 
truth of the answers of the garnishees. Inthe case of Oakey et als. v. 
the Mississippi and Alabama Railroad Company, 13 L. R. 570, it was 
held that the extent of the liability of garnishees is to be tested by 
their answers to interrogatories, when the truth of these interrogato- 
_ ries has not been disproved. Subsequent decisions are to the same 
effect. 16 An. 137; Ibidem 253; 25 An. 365. 

We think the decree of the court a qua correct. 

Judgment affirmed. 

Rehearing refused. 
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No. 5369. 
Mrs. Mary Harpy v. Joun A. STEVENSON. 


The judgment in this case having been rendered at a different time from that at which the 
appeal was applied for, the appeal could be taken only by petition and citation. There- 
fore the motion to dismiss must prevail. 


PPEAL from the Fourth District Court, parish of Orleans. Lynch, 
ik J. Muse & Philips, Barrow & Pope, for plaintiff and appellant. 
Breaux, Fenner & Hall, tor defendant and appellee. 

Howe .., J. The judgmentappealed from was signed on the twenty- 
fourth May, 1873, and on twenty-third May, 1874, an appeal was taken 
on motion in open court. Appellee now moves to dismiss the appeal 
on the ground that it was taken on motion at a different time from that 
at which it was rendered and no citation has been issued or served. 

The motion must prevail, the judgment having been rendered at a 
different time from that which the appeal was applied for ; the appeal 
could be taken only by petition and citation. C. P. 


It is therefore ordered that the appeal herein be dismissed at appel- 
lant’s costs. 


No. 5387, 
W. B. Scott & Co. v. A. B. SEELYE. 


The rule is that want or failure of consideration will be no defense or bar to the title of a 
bona fide holder of a note for a valuable consideration, at or before it becomes due, with- 
out notice of any infirmity therein. 

A valuable consideration is one having value or worth, and it is not measured by any partic- 
ular degree or amount. There must be value, but not necessarily full value, which is not 
always easily determined. The agreement of the parties must fix the value. A small 
price is value, and where it is not clearly a sham, must be accepted as valid. In this in- 
stance, this court can not say that the willingness of the holder of the notes before ma- 
turity to take one hundred dollars for said notes, which were each for $2500, was, of itself 
alone, notice to the purchaser of a want of consideration. : 


PPEAL from the Fifth District Court, parish of Orleans. Cullom, 
A J. Hornor & Benedict, for plaintiffsand appellants. Ogden & Hill 
and O. N. Ogden, for defendant and appellee. 

Howe Lt, J. This is a suit on two promissory notes of $2500 each, 
the answer to which alleges that plaintiffs obtained them after ma- 
turity and subject to equities between the maker and the first holder. 
When the answers of one of the plaintiffs to interrogatories were filed 
showing that the notes were purchased before maturity for the price of 
one hundred dollars, an amended answer was filed showing that the 
notes were not received by plaintiffs in the usual course of business 
nor fora valuable consideration, and the contract by which plaintiffs 
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obtained them is tainted with usury and is therefore absolutely null by 
the laws of New York where it was made. 

The laws of New York are not in evidence and there is nothing in 
the record which shows any bad faith in the plaintiffs and nothing to 
impeach their title to the notes, except the smallness of the price paid 
for them, and the proof does not make it clear that this price was 
merely nominal. 

The rule is that want or failure of consideration will be no defense 
or bar to the title of a bona fide holder of a note for a valuable consid- 
eration, at or before it becomes due, without notice of any infirmity 
therein. -Story on notes, §§. 191, 192. A valuable consideration is 
one having value or worth, and is not measured by any particular de- 
gree or amount. There must be value but not necessarily full value, 
which is not always easily determined. The agreement of the parties 
must fix the valne. A small price is value and when it is not clearly a 
sham, must be accepted as valid. We can not say that the willingness 
of the holder before maturity to take one hundred dollars in this in- 
stance was, of itself alone, notice to the purchaser of a want of con- 
sideration. The notes were offered at that price and the plaintiffs, who 
are dealers in New York in such instruments, said they were willing to 
give it and did so. Whatever may be the responsibility of the first 
holders to the maker, we think under the commercial law and the au- 
thorities, plaintiffs must recover. 

It is therefore ordered that the judgment appealed from be reversed 
and that plaintiffs recover of defendants the sum of five thousand dol- 
lars with eight per cent. on $2500 from first October, 1872, and on like 
sum from first November, 1872, and costs. 

Rehearing refused. 


No. 3926. 


Francis C. MAHAN, Liquidator, et al. v. Freperick MIcHEL and 
WIFE. 


When an appellee asks for an amendment of the judgment, he will not be allowed damages 
for a frivolous appeal. 
PPEAL from the Fifth District Court, parish of Orleans. Leaumont, 
J. Braughn, Buck and Dinkelspiel, for plaintiff and appellee. 
Wenck & Hufft, for defendants and appellants. 
Howe tt, J. The defendant, Michel, has appealed from a judgment 
against him for a portion of the claim of plaintiff. The latter has 
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asked for an amendment of the judgment, allowing him the whole 
amount claimed, and for damages for a frivolous appeal. 

An examination of the record satisfies us that the judge a quo did 
not err. 

When an appellee asks for an amendment of the judgment, he will not 
be allowed damages. 6 R. 450; 8 An. 73. 

Judgment affirmed. 








No. 5447. 


ALBERT B. EDGERLY, Executor of JOHN MARSHALL, deceased, v. W. 
G. SmitH. 


Where the minutes of the court below do not show that the order was allowed on the motion 
for an appeal, but where it is stated elsewhere in the record by the judge that he did 
grant the order, this court will not be disposed tv make an appellant suffer for such neg- 
lect of duty by the clerk of the court a qua. 

Where a suspensive appeal was allowed, but the bond was not filed until more than ten 
judicial days after the judgment was signed ; 

Held—That the bond being for the amount fixed by the judge, the only penalty. incurred by 
the appellant was the right of the appellee to issue execution, the appeal operating simply 
as a devolutive one. The ex parte order setting aside the appeal, under the circum- 
stances, did not divest this court of jurisdiction. 


PPEAL from the Fifth District Court, parish of Orleans. Oullom, 
J. E. D. Craig, for plaintiff and appellee. F. McGloin, for de- 
fendant and appellant. 
Howett, J. We are asked to dismiss this appeal on the grounds: 
First—That there is no order of appeal or return day fixed by the 
court below. 


The motion for an appeal with the usual order appended is in the 
record and we might consider this insufficient, as we have before held, 
because the minutes of the court below should show that the order was 
allowed ; but in this case we find it stated elsewhere in the record by 
the judge, that he did grant the order, and we are not disposed to 
make an appellant suffer for such neglect of duty by the clerk of the 
district court. 

Second—The suspensive appeal taken by the appellant was dismissed 
by the lower court and no subsequent appeal has been taken. 

A suspensive appeal was allowed, but the bond was not filed until 
more than ten judicial days after the judgment was signed. The bond 
being for the amount fixed by the judge, the only penalty incurred by 
the appellant was the right of the appellee to issue execution and the 
appeal to operate simply as a devolutive one. The ex parte order set- 
ting aside the appeal, under the circumstances, did not divest this court 
of jurisdiction. 


T 





SUPREME COURT OF LOUISIANA, 


Edgerly, Executor of Marshall, v. Smith. 








The third ground is the corollary of the others and is of no avail. 

The motion is refused. 

On the merits we see no reason for disturbing the judgment. It was 
rendered on default and we think the evidence sustains the confirma- 
tion thereof. The court aqua did not err in refusing the evidence 
offered on the hearing of the rule for a new trial. 

Judgment affirmed. 








No. 4902. 
Tuomas E. M. Smiru v. Patrick DONNELLY. 


The demand in this case being in the alt>rnative, there was therefore no ground for the 
order to elect. Having forced the plaintiff to elect between a demand for a judgment 
homologating the award of amicable compounders, which was alleged to be a final liqui- 
dation of the partnership, and a demand for a judgment on the notes given to plaintiff 
for half the alleged value of the property put in the partnership, the defendant could not 
consistently except to the latter demand on the ground that the notes were a part of the 
partnership assets, or alleged to be a part thereof, when in truth, they were not so 
alleged to be. 

PPEAL from the Fourth District Court, parish of Orleans. Lynch, 
J. EH. H. McCaleb, for plaintiff and appellant. ZF. C. Miz, for de- 
fendant and appellee. | 
Howe tt, J. The plaintiffsetting out a partnership between himself 
and defendant, and a disagreement between them and a submission of 
their differences to amicable compounders, brought this suit to homol- 
ogate and enforce the award which was made by said amicable com- 
pounders under the stipulation, in reference thereto, in the act of co- 
partnership, or in the alternative, for judgment on two notes given to 
him by defendant for one-half the value of the property put into the 
partnership by plaintiff. The defendant excepted that the demands of 
the plaintiff were inconsistent and prayed that he be ordered to elect 
on which he would proceed. The judge sustained the exception 
and oidered the plaintiff to elect accordingly. The plaintiff in obedi- 
ence tq this order, but reserving all his rights, elected to proceed on the 
notes aid prayed judgment thereon. The defendant then filed what 
he called a peremptory exception, alleging that plaintiff’s petition set 
out no cause of action, because the said notes are alleged to be a part 
of the assets of the late firm and said partnership has not been settled 
and liquidated. He also filed an answer setting up the defenses which 
it appears were made before the amicable compounders. This excep- 
tion was muintained and plaintiff’s suit dismissed, reserving his right 
to sue for any amount that may be due on liquidation of the partner- 
ship, from which plaintiff has appealed. 
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We think the judge a quo erred in each of his rulings. The demands 
were in the alternative, and there was therefore no ground for the order 
to elect. Having forced the plaintiff to elect between a demand for a 
judgment homologating the award of amicable compounders, which 
was alleged to be a final liquidation of the partnership, and a demand 
for a judgment on the notes given to plaintiff for half the alleged value 
of the property put in the partnership, the defendant could not 
consistently except to the latter demand on the ground that the notes 
were a part of the partnership assets or alleged to be a part thereof. 
The truth is they were not so alleged to be. 

But we are unable to dispose of the case and render a judgment in 
favor of plaintiff as he asks us to do, because no issue was joined on 
the demand for the homologation of the award of the amicable com- 
pounders and because the case was not tried and no evidence offered 
on the merits on the demand for judgment on the notes. We have no 
original jurisdiction of these demands. 

It is therefore ordered that the judgment appealed from and the order 
of fifteenth May, 1873, maintaining the exception and directing the 
plaintiff to elect, be reversed and set aside and said exceptions be over- 
ruled, and that this cause be remanded to the lower court to be pro- 
ceeded with according to law. Defendant to pay costs of appeal. 
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No. 5390. 
Succession or S. MARX. 


The right granted to the widow or minor children of a deceased person by the homestead 
act, vests in them at the time of the death of the deceased, provided their condition of 
life at that moment entitles them to the benefit of the provisions of the act; their pecu- 
niary circumstances at the time of the death of the insolvent, and not at any sabsequent 
time, settles their right to any claim under the act. 

PPEAL from the Second District Court, parish of Orleans. Tissot, 
J. Julian Michel & Charles Louque, for tutrix and appellant. LZ. 

J. Wenck & J. L. Tissot, for opponent and appellee. 

TALIAFERRO, J. The controversy in this case relates chiefly to 
whether the widow of the deceased is entitled to the benefit of the 
Homestead act upon her avowal of being left in necessitous circum- 
stances at the death of her husband. Marx died in December, 1868, 
leaving a widow and six minor children. The property of his estate, 
real and personal, was appraised at $4245. There were debts against 
the estate amounting to $1200. The widow and tutrix, upon the ad- 
vice of a family meeting, borrowed money by mortgaging the real 
estate to pay the debts. The money was loaned by one Boesel, the 





SUPREME COURT OF LOUISIANA, 





Succession of Marx. 





principal creditor. When the debt to Boesel became due and there 
being no means of the estate to pay it, the tutrix by advice of a family 
meeting, sold the property to raise money for that purpose. On filing 
her account she placed herself upon it as entitled to one thousand dol- 
lars for the benefit of herself and children under the homestead law. 
The account was opposed by Boesel, who denies her right to the benefit 
of the act and who opposed various other items of her account. The 
judge a quo sustained the opposition, rejected the item for homestead 
claim, reduced the items for attorney’s fees and services of the ap- 
praisers, struck out the charge of the tutrix for commissions, and as 
thus modified homologated the account. 

From this judgment the tutrix appealed. The judge a quo thought 
that, as it is shown the estate at the time of the death of Marx was 
worth $3045 over and above the amount of itsdebts, it can not be taken 
as insolvent, nor that the widow was left in necessitous circumstances. 
He assumed under the authority of the case of the succession of Nor- 
ton, 18 An. p. 36, that “the right granted to the widow or minor chil- 
dren of a deceased person by the homestead act, vests in them at the 
time of the death of the deceased, provided their condition of life at 
that moment entitles them to the benefit of the provisions of the act; 
their pecuniary circumstances at the time of the death of the insolvent 


and not at any subsequent time, settles their right to any claim under 
the act.” 
We find no reason for altering the decree of the lower court. 
Judgment affirmed. 
Rehearing refused. 





No. 3889. 
Lucy HammittT AND HusBanp v. Payne, Huntinetron & Co. 


Where final judgment was rendered in favor of the twomembers of the defendant firm, who 
were before the court, and the appeal was taken as to one only: 

Held—That both defendants having an interest in maintaining the judgment, should both 
have been made parties. The motion to dismiss the appeal must prevail. 


PPEAL from the Fourth District Court, parish of Orleans. Theard, 

J. Semmes & Mott, for plaintiff and appellant. Breaux, Fenner & 
Hal, for Payne, defendant and appellee. . 

Howe tt, J. A motion is made to dismiss this appeal for want of 

proper parties. 

‘Judgment, it seems, was rendered in favor of the two members of 

the defendant firm,who were before the court, and the appeal was taken 

as to one only. Counsel for plaintiff in their first brief say: ‘‘If the 
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judgment of the court below had been final and res judicata, the motion 
to dismiss for want of proper parties would have been good.” 

The judgment reads: “It is ordered that the plea of prescription 
herein filed by defendants be sustained and that this suit be dismissed 
at plaintiff’s costs.” 

This isa final judgment, settling definitely the right of action against 
the defendants, in their favor. Both defendants have an interest in 
maintaining the judgment and should be made parties. 

We think the jurisprudence is adverse to the ruling in the case in 6 
R. 131, cited by plaintiff’s counsel in their second brief. 

It is therefore ordered that the appeal be dismissed at costs of ap- 
pellant. 








No. 3946. 
SAMUEL LOGAN v. City oF New ORLEANS. 


The rule seems to be that the powers of all corporations are limited by the grants in their 
charters and can not extend beyond them. But, if to provide for the relief of the 
indigent, who are unable to procure for themselves the needs of suffering humanity, is 
an essential part of municipal government, the right to determine the means, form and 
manner of extending the relief according to the exigencies of each particular case, must 
exist also. In this case, two policemen, who had been severely wounded in the discharge 
of their duties by gun shots, and who were poor and destituts, had applied to the City 
Council for assistance. If the council had power to provide for them at all, it surely 
had the power to provide the assistance most needed—that of the services of a skillful 
surgeon. 


PPEAL from the Seventh District Court, parish of Orleans. Col- 
A lens, J. Jury trial. Sambola & Dueros, for plaintiff and appellee. 
Samuel P. Blane, Assistant City Attorney, for defendant and appel- 
lant. 

TALIAFERRO, J. The plaintiff. a physician and surgeon, brings this 
suit for services rendered in those capacities to two men belonging to 
the Metropolitan police force, who were wounded in a riot that 
occurred in the city of Jefferson, in the year 1869. He alleges that 
the services rendered were engaged by the City Council of Jefferson, 
who authorized its Mayor to employ a surgeon to attend the wounded 
men. He predicates his claim, now brought against the city of New 
Orleans, upon the provisions of the act incorporating the city of New 
Orleans and Jefferson, by which the former is obligated to pay the 
debts and liabilities of the latter. 

The plaintiff’s medical bill amounts to $1600. 

It is not disputed that the services were rendered as charged, nor 
that they were not worth the amount charged. The main ground of 
defense is that the City Council of Jefferson were without authority 
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to employ the plaintiff to render the services performed by him. The 
case was tried twice in the court below, and each time before a jury. 
The first trial resulted in favor of the defendant, the last in favor of 
the plaintiff, and the defendant has appealed. 

The inquiry seems to be, had the mu:icipal corporation of the City 
of Jefferson the power to employ a surgeon in the case presented ? 
The charter of the city grants the power of exercising all the rights 
and powers of municipal corporations generally. Acts of 1867 p. 105, 
and acts of 1868, p. 9¥. It was held by this court, in the case of 
Vionet v. The First Municipality, 4 An. 43, “ that if it is a constituent 
power of municipal corporations to provide for the poor who are 
unable to labor, and during the prevalence of an epidemic, there is 
none the exercise of which is more imperative than that of furnishing 
medical assistance to those who are unable to procure it themselves.” 
In that case the question was, whether the council had the power to 
authorize the aldermen in their respective districts to select physicians 
and apothecaries who were to give and provide remedies for the indi- 
gent sick, during the prevalence of the epidemic. It was held that 
the council had the power. The court proceeded to say, that ‘‘ the 
power had been exercised by the former corporation of New Orleans, 
and we believe is admitted by all writers of authority to be an essen- 
tial part of municipal government,” and referred to Blackstone’s 
Commentaries, 131, 360, and to Domat Droit Public, Liber 1, title 16. 
The rule seems to be that the powers of all corporations are limited 
by the grants in their charters and can not extend beyond them. But 
if to provide for the relief of the indigent poor who are unable to 
procure for themselves the needs of suffering humanity, is an essential 
part of municipal government, the right to determine the means, 
form and manner ot extending the relief according to the exigencies 
of each particular case, must exist also. Oum quid conceditur, conce- 
ditur et hoc quod pervenitur at illud. In the case presented, the two 
recipients of the bounty were suffering from gunshot wounds; one of 
them had received wounds of a very dangerous character, from which 
he survived only after a confinement of many months, and requiring 
constant attention and frequent operations by the surgeon. It is shown 
that both were poor and destitute; the one most severely wounded 
having a wife. Surgical aid was then the most essential want of these 
persons. They had appealed to the council by petition for assistance. 
If the council had power to provide for them, it surely had the power 
to provide the assistance most needed, that of the services of a skillful 
surgeon. 

We conclude the decision of the lower court is correct. 

Judgment affirmed. 





NEW ORLEANS, JANUARY, 1875. 


Belden v. Read & Hunt. 








No. 2736. 
FREDERICK BELDEN v. Reap & Hunt. 


Where a rule was taken to set aside an attachment, on the ground that the suit was based 
on a partnership transaction, and therefore plaintiff was not entitled to an attachment, 
for the reason that he could not swear to the amount due, until the rights of the partners 
should be settled according to law; 

Held—That the term partnership implies a community of goods, and a proprietary interest 
therein, which does not exist in this case. It was a mere consignment of goods, with an 
understanding that the profits and losses after the sale of the goods should be equally 
divided between plaintiff and defendauts. The objection to the attachment, on the 
ground alleged, is therefore not well founded. 

Where the question was whether the allegations in the petition and in the affidavit were 
sufficient to warrant the issuing of the writ of attachment, and the plaintiff prayed for 
judgment for $3500, or such amount as should be found due according to said allegations, 
and where the affidavit was that “all the facts and allegations in the above and original 
petition were true and correct, and that the defendants were disposing of their goods, 
rights and credits, with intent to defraud their creditors ;” 

Held—That the allegations were sufficient, and that the aftidavit was in conformity with law. 


PPEAL from the Fourth District Court, parish of Orleans. Théard, 

J. Breaux, Fenner & Hall, for plaintiff and appellant. William 
Grant and A. B. Long, for defendants and appvllees. 

Morean, J. Belden agreed to furnish to Reed & Hunt a stock of 

hats, caps and straw goods, to the value of from $5000 to $15,000, the 


goods to be delivered from Belden’s store, at their invoice price, with 
three per cent. added to cover cost of transportation. It was specially 
agreed that goods were to be received by Reed & Hunt as on consign- 
ment, and that they are owned by Belden, and they were to be insured 
in his name, the premiums to be charged to the goods. 

The proceeds of sales were to be turned over to Belden, without 
deduction, every week, until all the gods so consigned should have 
been paid for. At the expiration of the term of the agreement, the 
parties were to settle as follows: Belden was to take the goods re- 
maining unsold at their appraised value, and tv be liable for and. pay 
one-half of the losses, and be entitled to receive one-half of the profits. 
Reed & Hunt to be liable for and pay to Belden one-half of the losses 
and be entitled to and receive one-half of the profits of the sales of 
the goods; the profits to be credited and paid to each party only when 
realized and collected, and after the consignment of goods should have 
been fully paid for to Belden. 

Plaintiff avers that the defendants have constantly violated their 
agreement; that they have failed to pay over the proceeds of sales 
each week, as they were bound to do, and have failed to give state- 
ments and returns of sales, and that he is entitled to the possession of 
the merchandise, books, etc.; that he fears, unless aided by process of 
law, he will be deprived of his rights. He prayed for a writ of seques- 
tration, ordering the sheriff to take into his possession the merchand- 
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ise in the hands of the defendants, which was the subject of their 
agreement, and that he be adjudged the owner, and be entitled to the 
possession thereof. The writ issued as prayed for on the affidavit of 
one of plaintiff’s counsel, plaintiff being absent from the State at the 
time the suit was brought. 

On the same day another petition was presented to the court in 
which the same allegations were substantially made, and in which it 
was averred that the defendants were withholding proceeds of sale 
amounting to at least $3500. To secure their rights they prayed for 
an attachment. There is no allegation in the petition upou which an 
attachment could issue. There is, however, the affidavit of one of 
plaintiff’s counsel that the defendants were disposing of their goods, 
rights and credits with intent to defraud their creditors. There is no 
allegation in the affidavit that the plaintiff was absent when the at- 
tachment was asked for. Neither the allegations in the petition nor 
the affidavit were sufficient to authorize the issuing of an attachment, 
and it was properly dissolved. 

Subsequently another petition was filed in which it was specifically 
alleged that the defendants were disposing of their goods with a view 
to deprive the plaintiff, one of their creditors, and the proper affidavit 
was made by the plaintiff himself. 

A rule was taken to set aside this attachment; first, because the 
security on the attachment bond was not good; second, because the 
suit is based on a partnership transaction, and therefore plaintiff is not 
entitled to have an attachment, for the reason that he can not swear 
to the amount due; third, because plaintiff has not sworn to any sum 
certain as due him in accordance with law. 

The district judge considered that the agreement between the parties 
was a contract of partnership, and that therefore until the rights of 
the parties should be settled according to law, plaintiff could not 
swear to the amount due, and he dismissed the attachment. Of this 
the plaintiff complains. 

We.are to determine whether the contract between the parties was 
a contract of partnership. In our opinion it was not. The term 
partnership implies a community of goods, and a proprietary interest 
therein. Between these parties there was no community of goods, 
and no proprietary interest in the goods which the plaintiff was to 
deliver to the defendants, and which they were to sell. It was in fact 
and in terms a mere consignment which they were to dispose of, and 
it was expressly stipulated between them that the goods so consigned 
were to remain the property of the plaintiff. 

The terms of the agreement were, that, upon a settlement, the goods 
should be taken at the price which they cost Belden, with a small per- 
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centage added, and that the profits and losses should be equally divi- 
ded between them. The profits made were to be their recompense; the 
losses, they were willing to risk in consideration of the chances of 
gain, but this did not make them partners with the plaintiff in the 
ownership of the goods confided to them for sale. How then stands 
the case? Plaintiff's goods were in the possession of the defendants. 
They owed him a considerable amount of money; they had violated 
their agreement; they were disposing of their property with the view 
of defrauding their creditors. At least these are the allegations, and 
they must be taken for true as regards the issuance of the conservatory 
writ. Under these circumstances we think he was entitled to an 
attachment. 

The remaining question is, whether the allegations in the petition 
and in the affidavit are sufficient to warrant the issuing of the writ. 

Plaintiff prays judgment against the defendants for ‘$3500, or such 
amount as shall be found due.” The affidavit is that ‘all the facts 
and allegations in the above and original petition, are true and cor- 
rect, and that said Read & Hunt are disposing of their goods, rights 
and credits with intent to defraud their creditors.” 

We think the allegations are sufficient and that the affidavit was in 
conformity with law. See Fowler v. Griffith, 12 La. 345. Defendant 
contends that the case cited conflicts with the cases of Levy v. Levy, 
11 La. 581 and Brinegar v. Griffin, 2 An. 154. But an examination of 
these cases show we think a different state of facts. 

It is therefore ordere:!, adjudged and decreed that the judgment of 
the district court be avoided, annulled and reversed, and that the case 
be remanded to be proceeded in according to law. 


No. 3644. 


Wivow F. L. CHARBONNET v. Epwarp DupPaAssEuR et al.—A. ROCHE- 
REAU, Intervenor. ; 


It is the duty of the appellant to bring up a complete transcript, or in proper time suggest a 
diminution of the record, in order that it should be corrected, if possible, and the trial 
be proceeded with. The fault being imputable to the appellant, the appeal must be 
dismissed. 

PPEAL trom the Fourth District Court, parish of Orleans. Théard, 

J. A. Voorhies, for plaintiff and appellant. Johnson & Denis, for 
intervenor and appellee. 

Wryty, J. In this case the certificate of the clerk to the record is 

as follows: “that the foregoing 205 pages do form and contain a true, 

full and complete transcript of all the proceedings had, documents filed 








SUPREME COURT OF LOUISIANA, 





Widow F. L. Charbonnet v. Dupasseur et al.—Rochereau, Intervencr. 





and evidence adduced on the trial of the case, with the exception of 
the certificate of registry, St. Charles parish, offered in evidence by 
intervenor, Albin Rochereau, on twenty-fourth May, 1871, which is 
missing and can not be found, after due and diligent search being made 
for the same.” ° ° e . bd ° . 

This record was on file for nearly three years before the case was 
submitted and no certiorari was applied for, nor any effort made by 
appellant to correct it. The document missing when the record was 
made out, might have been found if diligent search had been subse- 
quently made. Perhaps it may now be among the original papers of 
the suit. It was the duty of appellant to bring up a complete trans- 
cript, or in proper time suggest a diminution of the record in order 
that it should be corrected, if possible, and the trial be proceeded 
with. 

The fault is imputable to the appellant, and the appeal must be dis- 
missed. 7 An. 443; 8 An. 433; 17 An. 130; 21 An. 299; 18 An. 231. 

Furthermore, the defendants have not been cited to answer the 
appeal. 

It is therefore ordered that this appeal be dismissed at the costs of 
the appellants. 

Rehearing refused. 








No. 4676. 


C1T1zEns’ BANK OF LoursIANA, for the use of the PHENIx NATIONAL 
Bank OF New York v. JOHN BALTz. 


This is a suit on a mortgage note drawn by defendant, and lost in transitu from New York 
to New Orleans, to which latter place it had been sent for collection. The Citizens’ 
Bank of Louisiana offered him a bond of indemnity if he would pay the note at maturity, 
which he declined. Under this statement of facts; 

Held—That the defendant is liable for the interest due on the note from the maturity thereof; 
for counsel's fees. and for the costs of the act of mortgage. He could have avoided them 
all by depositing, or tendering a deposit of the amount of the note when it fell due, and 
thus putting the plaintiff in detault. But he is not liable for the costs of advertisement 
for the recovery of the lost note, as he can not be made to pay for either the misfortune 
or the negligence of plaintiff. 


PPEAL from the Fourth District Court, parish of Orleans. Lynch, 
J. A. Pitot, for plaintiff and appellant. Alcée J. Ker, for defend- 
ant and appellee. 
MorGan J. Baltz owed a note, secured by mortgage, to the Phenix 
National Bank of New York 
The note was sent for collection to the Citizens’ Bank of Louisiana. 
The note was lost. 
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When it matured, Baliz expressed a willingness to pay it, provided 
the note was presented, in order that he might thus cause the mort- 
gage to be erased. The Citizens’ Bank offered him a bond of indem- 
nity if he would pay the note. This he declined. Suit was instituted 
against him. 

The only questions before us are: 1—Whether he is liable for the 
interest due on the note from the maturity thereof. 2—Whether he is 
responsible tor counsel’s fees. 3—Whether he should pay the costs of 
the act of mortgage. And lastly, whether he should be made to pay 
for the advertisement of the lost note. 

To the three first questions we give an affirmative answer. He could 
have avoided them all by depositing, or tendering a deposit of the 
amount of the note when it fell due, and thus putting the plaintiff in 
default. 

To the last question we say, no. He can not be made to pay for 
either the misfortune or the negligence of the plaintiff. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the district court be amended by condemning the defendant to pay to 
the plaintiff eight per cent. interest on one thousand dollars from the 
nineteenth December, 1870, until paid, six dollars costs of copy of act 
of sale, and fifty dollars attorney’s fees, and that as thus amended the 
judgment of the district’ court be affirmed, with costs in both courts. 

Rehearing refused. 








No. 3938. ° 


Miss Henrietta Morrit v. JosePpH FUENTES—HeEIRs OF FarIsH, 
Called in Warranty. 


Where the objection to the introduction of an original act of sale as evidence was: First— 
Because it was not an authentic act, having but one witness; second—because there 
was no proof of signatures; and third—because the plaintiff, having declared on an 
authentic act, a private writing is inadmissible ; i 

Held—That the judge a quo did not err in admitting the evidence; because it is sufficiently 
proved that the instrument was signed by the parties, and is not so inconsistent with 
the one declared on as to make it inadmissible. It was signed by a notary public, and 
failed in being authentic only for want of the signature of one of the two witnesses 
named in the act which was and has since been in the records of said notary. Besides 
it is proved that the price of the sale was received and that the mortgage retained by the 
vendor was duly canceled. This shows that the title passed from the vendor to the 
vendee. 


PPEAL from the Sixth District Court, parish of Orleans. Cooley, J. 
Labatt & Aroni, tor plaintiff andappellee. A. Pitot, for defendant 
and appellant. Hornor & Benedict, for heirs of Farish, warrantors and 
appellants. 
Howe tt, J. This isa petitory action to recover three lots of ground 
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in the Third District of New Orleans. Plaintiff sets up title derived, 
through several mesne conveyances, from Daniel Clarke in September, 
1809. 

The defendant claims title from the heirs of T..H. Farish, which 
had its origin in the suit of F. Marquez v. Myra Clarke Gaines and 
Charles Van Wyck, under execution in which these lots with others 
were sold by the sheriff and purchased by said Farish. 

Defen dant calls his vendors and said Marquez in warranty. We 
should also state that he excepted to plaintifi’s action while the judg- 
mept and sale in the above suit are not set aside. 

The warrantours, heirs of Farish, besides the general denial, specially 
deny plaintiff’s ownership, and that of the several vendors subsequent 
to Daniel Clarke, plead the prescription of ten, twenty, and thirty 
years, and call F. Marquez, Mrs. Gaines, and Charles Van Wyck in 
warranty. The last named was not made party to the suit. Marquez 
did not appear and default was taken against him. Mrs. Gaines 
answered disclaiming any title, averring that her father, Daniel Clarke, 
sold the lots in question in his lifetime to Commodore Porter. 

Judgment was rendered in favor of plaintiff against defendant, and 
in favor of the latter against the heirs of Farish and Marquez, and in 
favor of said heirs against Marquez, reserving their rights against Van 
Wyck, from which judgment the defendant and the heirs of Farish 
have appealed. 

On the trial plaintiff offered in evidence a copy of the notarial act 
of sale trom Clarke’to David Porter, before P. Pedesclaux, notary, on 
seventh September, 1809, to which the warrantors excepted, on the 
ground that it was a false copy. The objection being sustained, plaintiff 
then offered the original, to which warrantors objected: First—because 
it is not an authentic act, having but one witness; second—because there 
is no proof of signature; and third—because plaintiff having declared . 
on an authentic act, a private writing is inadmissible, and they cite 
Code of, 1208, p. 304 art. 217; 5 N. S. 618 and 692, 

The cocument was admitted under article 2235, Revised Civil Code, 
which says: ‘ Anact which is not authentic through the incompetence 
or the incapacity of the officer or through a defect of form, avails as 
a private writing, if it be signed by the parties.” 

We think the court did not err. It was sufficiently proved that it 
was signed by the parties, and the instrument is not so inconsistent 
with the one declared on as to make it inadmissible. The allegation 
is ‘‘ described in a deed from the said Daniel Clarke, bearing date Sep- 
tember 7, 1809, and signed by Pierre Pedesclaux, notary public.” It 
was so signed and failed in being authentic only for want of the signa- 
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ture of one of the two witnesses named in the act, which was and has 
since been among the records of said notary. Along with this and in 
support of it, two instruments were introduced showing that the agent 
of Clarke’s executors collected the price from Porter, and that the 
mortgage retained by Clarke was duly canceled. 

This shows that title passed from Clarke to Porter. Acts of trans- 
fer were introduced from D. Porter to his son, W. D. Porter, from the 
latter to H. M. Morfit, plaintiff’s father, and from his coheirs to herself, 
which were severally objected to on grounds which, perhaps, might 
have force in favor of the heirs or creditors of the Porters and 
Morfit, but not in favor of the defendant and warrantors before us, 
who claim only by virtue of a sheriff’s sale of said property as belong- 
ing to Mrs. Gaines and one Van Wyck, the origin or nature of whose 
title is not established. It is clear that Mrs. Gaines has and had no 
title to said lots, and the admission of title to some fifty-four lots, 
including these, in her answer, filed in the suit of Marquez v. Gaines 
and Van Wyck, did not divest the title which had vested in David 
Porter and the subsequent vendees. 

We think the judgment in favor of plaintiff is correct; but that 
against the warrantors is defective for uncertainty in amount, no 
amount being mentioned, and the evidence does not enable us to fix 
the amount. The defendant paid $7000 for fourteen lots, being at the 
rate of $500 per lot, but the evidence shows that the dimensions and 
boundaries of the three lots claimed by plaintiff are different from 
those described in the act of sale to defendant. For the purpose of 
adjusting this matterand ascertaining the proportion tu which defen- 
dant is entitled for these three lots, which, at the time of the sheriff's 
sale and the one to himself, were the “‘ property of another,” and not 
of the defendants in the execution or the vendors of defendant, the 
case will have to be remanded as suggested by defendant’s counsel. 
The judgment, as to Mrs. Gaines, is correct, and as to Marquez, who 
has not appealed, it seems to be final. 

It is therefore ordered that the judgment in favor of plaintiff against 
defendant, that in favor of Myra Clarke Gaines, and that as to Van 
Wyck, be affirmed, with costs in lower court as to each respectively. 
It is further ordered that the judgment in favor of defendant, J. 
Fuentes, against the heirs of T. H. Farish, as warrantors, be set aside, 
and the case as to these parties be remanded to the lower court for the 
purpose specified in the foregoing opinion. The costs of appeal to be 
paid by the appellants. 
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No. 4775. 
TrevuTONIA NATIONAL BANK OF New ORLEANS v. H. Logs & Co. 


The Teutonia National Bank was clearly without right to hold Loeb & Co.’s note, pledged 
to secure a particular debt of Gretzner, Winebill, & Co., on account of any other 
indebtedness of that firm to the bank. When Loeb & Co., and also Gretzner, Winehill 
& Co. with them, offered to pay and take up the note of the last named parties, the bank 
upon receiving payment in full for that note should have surrendered the collateral. 


PPEAL from the Fourth District Court, parish of Orleans, Lynch, 

J. Jury trial. Kennard, Howe & Prentiss, tor plaintiff and appel- 

lant. B. R. Forman, Clarke, Bayne & Renshaw, Thomas, T. & Wm. 
H., Oooley, for defendants and appellees. 

TALIAFERRO, J. The plaintiff sues on a promissory note for $2586, 
drawn by the defendants to the order of and indorsed by Gretzner, 
Winehill & Co., dated twentieth August, 15871, and due four months 
after date. The defense is that the plaintiff is not the owner of the 
note sued on; that it was made solely as an accommodation note 
for the benefit of Gretzner, Winehill & Co., who pledged it to the 
plaintiff to secure the payment to the Teutonia Bank of a note of their 
own for $1000, maturing at an earlier date. The defendants allege 
that, after learning that this. disposition had been made of the accom- 
modation note, they went in company with one of the members of the 
firm of Gretzner, Winehill & Co. to the bank, and in presence of two 
witnesses tendered through its proper officers, in legal tender notes, 
one thousand dollars, with interest thereon to said date and costs of 
protest, to pay and take up the $1000 note of Gretzner, Winehill & Co., 
and notified the said officers that the note for $2586 they held as col- 
lateral security for the $1000 note held by them against Gretzner, 
Winehill & Co., was an accommodation note without consideration ; 
that the plaintiff refused to receive full payment of the $1000 note and 
deliver up the note pledged to secure its payment; that defendants 
then notified the plaintiff not to protest the said note, and if they did 
they would be held liable for all damages that might result therefrom ; 
that, notwithstanding, the plaintiffs persisted in holding said note 
against the will of Gretzner, Winehill & Co., as well as that of 
defendants, and did cause it to be protested, by which act the credit 
and character of the defendants, as merchants, were seriously affected 
and their business injured to the amount of at least ten thousand dol- 
lars. They allege that the thousand dollar note of Gretzuer, Winehill 
& Co. has been paid. The defendants pray that the plaintiffs’ demand 
be rejected, and they pray judgment in reconvention against the 
plaintiffs for ten thousand dollars damages, with legal interest from 
judicial demand, etc. 
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Judgment was rendered in favor of the defendants for ten thousand 
dollars, less the amount of Gretzner, Winehill & Co.’s note for $1000 
and interest, held by the plaintiffs. The plaintiffs appealed. In this 
court defendants ask that the credit allowed by the judgment be 
stricken out. 

Pending the proceedings in this case in the lower court the plaintiffs 
sued out a writ of attachment against the defendants, on the allegation 
that they were about to convert their projerty into money or evi- 
dences of debt, with intent to place it beyond the reach of their 
creditors. The defendants’ stock of merchandise and other personal 


property were seized by the sheriff, and afterwards released by the 
defendants on bond. 


The Teutonia National Bank was clearly without right to hold Loeb 
& Co.’s note, pledged to secure a particular debt of Gretzner, Winehill 
& Co., on account of any other indebtedness of that firm to the bank. 
When Loeb & Co., and also Gretzner, Winehill & Co. with them, 
offered to pay and take up the note of the last named parties, the 
bank upon receiving payment in full for that note should have sur- 
rendered the collateral. It is fully proved that Loeb & Co. when they 
went to the bank carried with them legal tender notes wherewith to 
pay the thousand dollar note of Gretzner, Winehill & Co., and offered 
to pay it, which the bank refused to receive. The plea, therefore, that 
no tender was made of the money is unavailing; no formal tender was 
required after the money was refused by the bank. 


We must concede trom the mass of testimony in the record, in 
reference to the effect upon the credit of Loeb & Co., as merchants, 
resulting from the protest of their note, held by the bank against the 
earnest request of the makers, that they did, in reference to their 
credit in mercantile circles, suffer some injury; but the difficulty in 
such a case is to fix satisfactorily a sum in money that shall be the 


measure of the damages. We are of the opinion that the amount 
assessed by the jury is too large. 

It is therefore ordered that the judgment of the lower court be 
annulled and reversed. It is further ordered that the plaintiff recover 
from H. Loeb & Co., the defendants, the sum of one thousand dollars ; 
that plaintiff return to the defendants the note sued upon in this 
case. 

It is further adjudged and decreed that H. Loeb & Co., recover 
from the plaintiffs on their reconventional demand, three thousand 
five hundred dollars. The plaintiff paying costs in the lower court, 
and the defendants and appellees the costs of this appeal. 
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No. 3631. 


Henry REINERS v. VALENTINE ST. CeRAN—S. D. MAXWELL, Surety 
on Appeal Bond. 


A motion to dismiss an appeal on the ground that it is frivolous can not prevail, although it 
may be a good one for giving damages when the case shall be tried on its merits. 
A party may obtain judgment on motion after ten days notice. 


- PPEAL from the Fourth District Court, parish of Orleans. Theard, 
J. J.J. HE. Planchard & A. J. Villere, for plaintiff and appellee. 
Hornor & Benedict, for S. D. Maxwell, defendant and appellant. 


On Motion TO Dismiss. 


Howe, J. The plaintiff moves to dismiss the appeal of S. D. Max- 
well, on the grounds: first—that it is frivolous, and second—that the 
appeal bond is not given for a sufficient amount. 

The first reason is not a good one for dismissing the appeal, though 
it may be for giving heavy damages when the case shall be tried on its 
merits. The second reason is not sustained by the record. So far as 
we can gather from any thing in the record the amount of the bond is 
sufficient. 

Motion overruled. 


ON THE MERITS. 


TALIAFERRO, J. The plaintiff sues the defendant Maxwell as surety 
on the appeal bond of St. Ceran from a judgment the plaintiff obtained 
against the latter. 

In the lower court the plaintiff had judgment in his favor, and Max- 
well appealed. 

The only point made in the defense seems to be that in the court be- 
low, a rule to show cause why jndgment should not be entered up 
against. the surety was filed on the sixth of November, served on the 
seventh and the day fixed for the hearing was the seventeenth No- 
vember, ten entire days not intervening between the seventh and the 
seventeenth. 

We see the judgment was rendered on the eighteenth of November. 
We think the requirements of the law have been complied with. ‘The 
party may obtain judgment on motion after ten days notice.” Re- 
vised Statutes, section 3736, page 725. 

Judgment affirmed. 

Rehearing refused, 
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No. 3902. 


MARCELINE LATOoIX v. GERMANIA INSURANCE COMPANY OF NEw Or- 
LEANS. ' 


Where the defendants answered that they had issued the policy of insurance sued upon at 
the instance of Bader, agent of the plaintiff; that, when called upon to pay the premium, 
he referred them to plaintiff who declined paying on the ground that her agent must 
have paid it; that, afterwards calling on Bader andinforming him of the failure of plain- 
tiff to make payment, he advised them to cancel the policy, which they accordingly did, 
wherefore they were no longer bound : 

Held—That where a policy of insurance is issued without prepayment of the premium, the 
inference is that the insurers intended to extend a credit for its payment; that it was not 
at the option of the company to cancel the policy ; that they only had the right to claim a 
dissolution of the contract for nonpaymeat of the premium upon putting the other party 
in mora; that Bader was only empowered to apply for the renewal of the policy, and was 
without instructions or authority to consent to its annulment. 

PPEAL from the Seventh District Court, parish of Orleans. Col- 
lens, J. M. HE. Livaudais, for plaintiffand appellee. O. . Schmidt, 
for defendants and appellants. 

TALIAFERRO, J. The plaintiff sues defendants on a policy of insu- 
rance against loss by fire, and claims $1900, the entire amount of the 
policy, alleging a total loss and destruction by fire of the building and 
premises insured. The defendants answer that they issued the policy 
at the instance of Theodore Bader, a merchant in good standing in the 
city who was in the habit of taking out insurances for various persons, 
and with customers of that kind it was the practice to collect the pre- 
miums at the end of each month; that when Bader was called upon 
to pay the premium he referred them to plaintiff who declined paying 
it, saying that her agent must have paid it; that afterwards calling 
on Bader and informing him of the failure of the plaintiff to make 
payment, he advised them to cancel the policy which they accordingly 
did. They contend that they are no longer bound, the policy beiug can- 
celed by the authority of the plaintiff's agent. Judgment was ren- 
dered in favor of the plaintiff and the defendants have appealed. 

Where a policy of insurance is issued without prepayment of the 
premium, the inference is that the insurers intended to extend a credit 
for its payment. We do not think that it was at the option of the com- 
pany to cancel the policy. They had the right to claim a dissolution of 
the contract for non-payment of the premium upon putting the other 
party in mora. Neither do we think that Bader can be considered as 
an agent of the plaintiff clothed with power to consent to the annul- 
ment of tle policy. It is clear we think, that Bader had no agency in 
the business further than to apply at the request of the plaintiff for a re- 
newal of the policy, the previous one having expired. No payment 
was demanded of him. The policy was not delivered to him and he 
was without further instructions or authority from the plaintiff than to 
request a renewal of the policy. 

8 
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An examination of the evidence inclines us to believe there is error 
in the decree of the lower court in regard to the value of the property. 
One witness puts its value at $2200; another, at from $1800 to $2000; 
a third, at $1800; this witness appraised the property in July, 1869 ; he 
put the entire property, lot and building at $1800. He was of the 
opinion that the improvements alone, separately from the lot of ground, 
were worth $1000. Assuming a medium estimate from the several 
amounts fixed by the witnesses, $2000 may be taken for the value 
of the entire property. From this sum deduct $800, the price for 
which the naked lot sold after the fire, there are then $1200 left, from 
which should be deducted $38, the unpaid premium and the remainder 
then is $1162, the amount for which judgment should be rendered. 

It is therefore ordered that the judgment of the lower court decree- 
ing the plaintiff entitled to fourteen hundred dollars, be annulled and 
set aside, and it is now ordered that the plaintiff recover from the de- 
fendant the sum of eleven hundred and sixty-two dollars with legal 
interest from judicial demand and costs of suit, the plaintiff and ap- 
pellee paying costs of this appeal. 








No. 5358. 


Succession OF FRANcoIs Basin—Opposition to account of Admin- 
istratrix. 


The right of the administratrix to revoke her power of attorney to administer the affairs of 
the estate which she had in charge, can not be doubted. All acts done by her agents 
under said special power, subsequently to the revocation and notice to them of the revo- 
cation, can not be considered as binding upon her. The account filed by them was with- 
out effect and the court @ qua erred in acting upon it. 

PPEAL from the Parish Court, parish of Jefferson. Hyman, J. 
Charles Louque, for the administratrix, appellant. J. J. d@ A.J. 
Roman, for opponents and appellees. W. W. Edwards, for absentee. 
TALIAFERRO, J. Margaret Babin, one of the heirsof Francois Babin 
and wife of Wattigny was appointed administratrix of her father’s 
estate in September, 1673, in place of August Babin, the former admin- 
istrator, who left the State permanently without making a settlement 
of his administration. She gave as sureties on her bond Louis Gordon 
and Frederick Diebel. The conditions upon which they agreed to be- 
come her sureties were, that she should give the entire and exclusive 
control of the business of the estate to Messrs. J. J. & A. J. Roman, attor- 
neys at law. They became her attorneys in fact, ulso under special 
power. The attorneys, accordingly, took the affairs of the estate in 
charge and continued in the settlement of its affairs until January or 
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February, 1874, when the altercation arose which has connected itself 
with the administration of this estate. On December 23, 1873, the 
administratrix addressed to her attorneys a letter of revocation of 
her authority previously given to them to act for her in regard to the 
estate, This letter, it seems, was delivered to them on the day of its 
date. She again wrote to her attorneys on the twenty-ninth of Janu- 
ary, 1874, rebuking them for presenting a tableau as her attorneys and 
formally discharging them as such. This letter was delivered to them, 
as appears by the testimony of a witness, on the day after it was writ- 
ten. The attorneys filed an account of the administration of the estate 
on the twenty-fourth of January. The administratrix had previously, 
on the fifteenth of that month, filed an account which was signed by 
herself and husband. A number of oppositions were filed to the ac- 
count presented by the administratrix. The larger number of the op- 
ponents prayed that the account filed by the attorneys in her name be 
homologated. The judge a quo recognized the account filed by the 
attorneys as the proper and legal one, and proceeded to consider it 
against the exceptions and opposition of the administratrix. He ren- 
dered an order homologating the account allowing a claim of $25 for 
work done on the property of Francois Babin, which had been disal- 
lowed by the attorneys. The oppositions to the account of the admin- 
istratrix were sustained, and her account made to correspond with the 
second one asamended by the court. The administratrix bas appealed. 

We regard the proceedings as wholly irregular. The right of the ad- 
ministratrix to revoke her power of attorney can not be questioned. 
All acts done by them subsequently to the revocation and notice to 
them of the revocation can not be considered as binding upon her. 
The account filed by them was without effect and the court erred in 
acting upon it. 

There are several bills of exception in the record which it is not im- 
portant in this case to pass on. 

It is therefore ordered that the judgment of the Parish Court be an- 
nulled and reversed. It is further ordered that the account filed by the 
attorneys be stricken from the record of the proceedings in the matter 
of the succession of Francois Babin deceased, and that the following 
changes and amendments be made in the account filed by the adminis- 
tratrix, viz: The clerk’s opposition is dismissed and his claim for fees 
be allowed only for $40 55. The opposition of Edwards, curator ad 
hoe, is sustained and his claim for $40 allowed. In like manner, the op- 
position of Charvet & Duplantier for attorneys fees is sustained and 
their claim for $61 85 be allowed. Theclaimof J. J.& A.J. Roman for 
$250 is allowed ; so also the claim of Kaiser for curbing be allowed for 
$72 instead of $50, as fixed by the administratrix. The claim of Con- 
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nell for paving is allowed for the amount of his bill $141 10. Against 
the claim of August Babin for $25 for work done for his father Francois 
Babin, the administratrix offers the prescription of three years. This 
must prevail. The evidence shows the work was done eight or nine 
years before the claim was presented. The oppositions of J. J.& A. J. 
Roman, of Gordon & Diebel, so far as they pray theacconnt of the ad- 
ministratrix to be rejected and stricken out, are overruled as irrelevant. 

The opposition of the said Diebel is sustained so far as relates to his 
claim for notarial fees, and he is allowed the full amount claimed, viz: 
$73 50 instead of $50 for which he is placed on the tableau. The 
sheriff’s claim is allowed for $18 70 instead of $10 allowed by the ad- 
ministratrix. 

It is lastly ordered that the account of the administratrix, as herein 
altered and amended, be approved and homologated. The costs of 
these proceedings to be borne by the succession. 








No. 3912. 
JOHN PaGE v. NICHOLSON & Co. 


Whiere the terms of the contract for building were, that ‘no extra was to be admitted or 
allowed for, unless executed under written authority, and all omissions, additions or 
alterations should be estimated for, and the value thereof agreed upon by the superin- 
tendent, and added to or deducted from the contract sum, as the case may be, by an 
endorsement, or no allowance for the same shall be made by the other party ; ” 

Held—That certain items of extra work claimed by plaintiff, could not be proved by parol 
evidence under the contract, and second, because they were outside of the contract, in 
no manner connected with the specifications in the contract, and contrary to the allega- 
tions in the petition. 


PPEAL from the Fifth District Court, parish of Orleans. Leauwmont, 
J. Semmes & Tharp for plaintiff and appellee. Breaux, Fenner & 
Hall, for defendants and appellants. 

More@an, J. Defendants appeal from a judgment condemning them 
to pay the plaintiff $984 89, for extra work done on a certain building 
constructed for them by plaintiff. The allegation in the petition is 
that during the progress of the work certain alterations and additions 
were made thereon at the request of the defendants, and their claim 
for the amount above stated is the result of this work. 

The terms of the contract were that ‘‘no extra to be admitted or 
allowed for, unless executed under written authority,” * * * “ and all such 
omissions, additions or alterations shall be estimated for, and the value 
thereof agreed upon by the superintendent, and added to or deducted 
from the contract sum, as the case may be, by an endorsement, or no 
allowance will be made for tlie same by the other party.” 
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On the trial the plaintiff offered to prove and did prove by parol, 
items of extra work amounting to $1378 70, which is more than the 
sum claimed to be due. 

To this evidence the defendants objected on the grounds, first—that, 
these items could not be proved by parol, under the contract, and 
second—that they were outside the contract and in no manner con- 
nected with the specifications in the contract, which was contrary to 
the allegations in the petition. 

Both objections were good, and the testimony should have been ex~ 
cluded. This leaves the plaintiff without any case. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be avoided, annulled and reversed, and that there 
be judgment in favor of defendant with costs. 

Rehearing refused. 








No. 3884. 
STEAMBOAT CARRIE CONVERSE AND Owners v. Jacos FEITIG et als. 


Plaintiffs are not seeking in this case to recover a specific piece of property which they 
allege to have been unlawfully taken trom them and found in the possession of defend- 
ants. The petition declares upon an indebtedness, inasmuch as the petitioners say that 
defendants are indebted to them in a certain sum of money, which one in their employ 
unlawfully took from them and which was subsequently taken from him in an unlawful 
manner by defendants who keep a gambling establishment. The court a qua did not err 
in dismissing the petition which showed no cause of action. 

PPEAL from the Fourth District Court, parish of Orleans. Theard, 
“A J. Given Campbell, J. A. Rozier, for plaintiffs and appellants. 

A. A. Atocha, tor defendants and appellees. 

MorGan, J. Plaintiffs allege that on the eighth May, 1871; they were 
the owners of $2200 in United States currency; that on that day W. A. 
Devennoy, who was then in their employ, unlawfully took this money 
and went with it to a gambling house, kept and owned by the defend- 
ants, where, by means of pursuasions and inducements, and by plying 
him with liquor, they induced him to gamble and bet against a banking | 
game in their house, called faro, and that by unlawful devices and 
tricks, they got possession and control of this money. They allege 
that they had no knowledge of these facts at the time they were trans- 
piring, and that they did not countenance or consent to them; that 
no legal title to this money ever passed from them to Devennoy, or to 
the defendants who unlawfully obtained possession of it, and have 
converted the same to their own use; that they have amicably de- 
manded payment of the sum thus illegally detained from them by the 
defendants, wherefore, they pray for judgment against them in solido 
for $2200. 
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It will be observed that the plaintiffs are not seeking to recover a 
specific piece of property which they allege to have been unlawfully 
taken trom them and found in the possession of the defendants. The 
petition declares upon an indebtedness; they allege, in terms, that the 
defendants are indebted to them in the sum claimed and for the reasons 
above stated. In other words, they say that the defendants are indebted 
to them because one in their employ unlawfully took their money, 
which money was unlawfully taken from their employe by the de- 
fendants. 

We think with the district judge, that they disclose no cause of 
action, and that their petition was properly dismissed. 

Judgment affirmed. 

Rehearing refused. 








No. 5386. 


DANIEL AND JAMES D. Epwarps v. THe BrinGier SUGAR ExTRACT- 
ING Company—Third Opposition of M. S. Brinerer. 

Where a patent, transferred for full paid in stock to a company, was subsequently seized 
and sold by the creditors of said company, and bought by the original proprietor of said 
patent, who paid the amount of the sale into the sheriff's hands, and claimed the same 
by virtue of his vendor’s alleged privilege, as third opponent; 

Held—That the clause in the charter that the full paid stock should not be issued until the 
ordinary stock should be taken, and its non issuance in consequence thereof, did not make 
the third opponent any the less the owner of his shares. Considering his transaction with 
the company as a sale, he received the price, and hence has no vendor's privilege, nor 
would he have any if considered as an exchange. 

A PPEAL from the Fifth District Court, parish of Orleans. Oullom, 

J. Hornor & Benedict, for plaintiffs and appellants. A. Canonge, 
for M. S. Bringier, third opponent and appellee. 

Howe tt, J. The plaintiffs, having judgment against the defend- 
ants, caused a certain United States patent to be seized and sold by 
the sheriff. It was adjudicated to M.S. Bringier, the original patentee, 
who paid the price to the sheriff and claimed the same by third oppo- 
sition, by virtue of bis alleged vendor’s privilege. From a judgment 
in his favor the plaintiffs have appealed. 

It is shown by the evidence that the third opponent transferred to 
the defendant company the patent in question, for and in consideration 
of three thousand three hundred and thirty-three shares of the stock 
of the company, and that he appeared on the books of the company 
and in the charter, as the owner of said stock. The clause in the 
charter that the full paid stock (of which opponent’s was part) should 
not be issued to the stockholders until all the ordinary stock should 
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be taken, did not make the third opponent any the less the owner of 
his shares. He was recognized as the owner thereof, and so was his 
right to dispose of a part as he did, the transfer to be completed at 
the proper time. Considering his transaction as a sale, we think he 
received the price, and hence he bas no privilege as vendor. As an 
exchange, he clearly has not a vendor’s privilege. 

It is therefore ordered that the judgment appealed from be reversed, 
and tliat the demand of third opponent be dismissed, with costs. 








No. 5405. 


E. A. DesLonpE, Testamentary Executor v. THe STaTeE NATIONAL 
? BANK. 


Where it clearly appears that neither the motion in open court was made, nor an order 
granting an appeal was obtained within the required time, the motion to dismiss must 


prevail. 
PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. Grover & Hunton, for plaintiff and appellee. J. McCon- 
nell, for defendant and appellant. 


On Morion To Dismiss. 


TALIAPERRO, J. The grounds for this motion are: 

First—That the motion for asuspensive appeal was not made in open 
court within ten judicial days after the judgment of the Superior Dis- 
trict Court was signed. 

Second—That there was no order of the judge of the Superior Court 
allowing a suspensive appeal or fixing the amount of security on the 
appeal bond within ten judicial days after the judgment was signed. 

Third—Because the judge of the Superior District Court did not, 
within ten judicial days after the signature of the judgment, cause the 
order for a suspensive appeal to be entered upon the minutes of the 
court as required by law. 

Fourth—Because the appeal was not taken and allowed in the man- 
ner and within the time required by law to operate as a suspensive 
appeal. 

Fifth—Because the judgment was rendered upon confession. 

It appears clearly that neither the motion in open court was made 
nor an order granting an appeal obtained within the required time. 

The motion to dismiss must prevail. 21 An. 481; 20 An. 336; 17 
An. 23. 

It is ordered that the appeal in this case be dismissed. 

Rehearing refused. 
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No. 2638. 
DENNIS CRONAN v. EDwarD COCHRAN et als. 


Where a bill of exceptions was taken to the admission in evidence of an act of sale set up by 
defendart as the source of his title, on the ground that the vendor was, when she execu- 
ted the act, a married woman unauthorized in any manner to execute the deed; 

Held—that the court @ qua did not err in admitting the evidence. The want of authoriza- 
tion of the husband, or of that of the court if the husband refused his assent, rendered 
the act she performed a relative nullity only, and one which only the husband or wife, 
or their heirs, could set up proceedings to annul. , 

The right of the party assailed in a petitory action to inquire into the validity of the pro- 
ceedings under which the party attacking acquired title can admit of no doubt. 

A purchaser at sheriff's sale can not maintain a petitory action to recover the property, 
where it has not been actually taken possession of by the sheriff in making the seizure. 

An adjudication under an illegal or insufficient seizure conveys no title. 

In this case, the whole proceeding purporting to be in rem was carried on up to the very day 

of the sale without the knowledge of the defendant, the owner of the property, who was 
.by himself or tenants in actual po-session thereof. The special law establishing certain 
formalities to be observed in judicial proceedings in order to constitute a seizure of real 
estate in the parishes of Orleans and Jefferson, does not apply to a case of this sort. 
That law, acts of 1857, p. 185, directs that notice is to be given to the party whose prop- 
erty is to be seized, to be followed by the recording of the notice in the office of the re- 
corder of mortgages. 


PPEAL form the Seventh District Court, parish of Orleans. Col- 
lens, J. Hornor & Benedict, for plaintiff and appellant. Jerome 
Meunier, for defendant and appellee. 

TALIAFERRO, J. This isa petitory action to recover a lot of ground 
with the buildings and improvement on it, situated in the Third Dis- 
trict of New Orleans. 

The petitioner prays to be decreed owner of the premises, and for 
rent for the same during the time he has been deprived of the use and 
enjoyment of the property. 

The answer is a general denial. The defendant avers that he bought 
the property in question from Mrs. Julia Zoe, widow, by a former mar- 
riage, of John Sharkey, by notarial act dated June 11, 1864, and that 
he has been in continuous possession of it ever since. By way of re- 
convention, the defendant alleges the judgment under which plaintiff 
sets up title to be null and void and without effect. He calls in war- 
ranty his vendor, and prays judgment over against her if judgment be 
rendered against him. He prays that plaintiff's suit be dismissed and 
that he have judgment in his favor. Judgment was rendered in his 
favor, and the plaintiff bas appealed. 

The plaintiff derives title from a sheriff’s sale, made under an execu- 
tion issued upon a judgment obtained by himself in a suit styled 
Dennis Cronan v. A Lot of Ground,” ete., numbered 9865 of the 
docket of the Sixth District Court of New Orleans. 

The defendant exhibits as the muniment of bis title a notarial sale 
and transfer of the property claimed by the plaintiff from the said 
Mrs. Sharkey, then wife of one McCollum, dated June 11, 1864. 
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The plaintiff introduces in evidence the record of the suit No. 9865 
of the Sixth District Couri, by which we learn that the plaintiff was 
under contract with the city of New Orleans, about the year 1860, to 
construct the sidewalks on Spain street, a work which he performed, 
and which was accepted by the city. In the performance of this job he 
constructed the sidewalk in front of the lot of ground in controversy, 
the cost of which amounted to seventy-nine dollars and eighty-seven 
cents. In February, 1862, the plaintiff by a proceeding in rem caused 
the property to be provisionally seized, on the ground that after dili- 
gent inquiry he was unable to ascertain who the owner was, and that 
he had a privilege upon the property. A curator ad hoc was appointed 
to represent the unknown party, contradictorily with whom plaintiff 
had judgment with recognition of the lien and privilege claimed. The 
property was sold under this judgment and the plaintiff bought it. A 
bill of exceptions was taken to the admission in evidence of the act of 
sale set up by the defendant as the source of his title, on the ground 
that the vendor was, when she executed the act, a married woman, 
unauthorized in any manner to execute the deed. We think the court 
did not err in admitting it. The want of authorization of the husband 
or of that of the court, if the husband refused his assent, rendered the 
act she performed a relative nullity only ; and one which only the hus- 
band or wife or their heirs could set up proceedings to annul. Civil 
Code, article 133; 5 An. 369; 9 An. 216; 10 An. 433; 17 An. 204. 

Two other bills of exceptions were taken by the plaintiff. One to 
the question put by the defendant’s counsel to the defendant himself, 
whether in the proceeding of Cronan, the plaintiff against the property, 
notice of seizure had been served upon the detendant. The other was 
to the refusal of the judge to strike out of the defendant’s answer all 
portions thereof which allege error in the proceedings in the suit No. 
9865, on the ground that the judgment rendered in that suit was res 
judicata between the parties thereto; and that Cochran acquired no. 
rights to the property other than those of his vendor, who is estop- 
ped by law from contesting said proceedings, as it is alleged said 
vendor was present in the parish when the sale was made under 
which Cronan acquired title and suffered the same to be made without 
opposition. The purport of both these bills are to the same effect, 
and they may be disposed of together. 

The right of the party assailed in a petitory action to inquire into 
the validity of the proceedings under which the party attacking ac- 
quired title can admit of no doubt. The decisions of this court have 
been frequent on this point. See the case of Surgi v. Colmer, 22 An. 
20, and cases there referred to, and also 8 N.S. 105; 5 An. 678, and 
11 An. 76). 
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We think the defendant has been successful in showing the nullity 
of the judgment set up as the basis of Cronan’s title. The defendant 
sets out by announcing that it was essential to the validity of Cronan’s 
provisional seizure that he should have had a privilege, and that the 
owner of the property should have been unknown. He then adduces 
in evidence the following facts to show that, at the time the writ of 
provisional seizure was issued, Cronan had no privilege. The survey- 
or's certificate, declaring the account. correct, is dated twenty-fourth of 
February, 1860. The order of court for the issuance of the writ of 
provisional seizure was rendered on the fourth of November, 1862, 
more than two years after the date of the surveyor’s certificate, The 
plaintiff bases his right to privilege on the act of 1840, p. 51, sec. 7. 
The defendant rejoins by referring to the proviso in that act which 
declares ‘‘that the privilege shall only exist when the account for 
paving, certified by the treasurer and controller, shall have been duly 
recorded in the mortgage office of this city, and shall exist only for 
two vears after the tax has become due. If the registry were ever 
made, it was not until two years after the debt became due, when the 
right to the privilege and the privilege itself, if existing, was pre- 
scribed. It appears that the surveyor’s certificate was recorded in the 
mortgage office on the niith of January, 1863. The defendant shows 
that the house was occupied by the same tenant at the time of the 
construction of the sidewalks, and continuously afterward until 1865; 
that this tenant knew the property to belong to Mrs. Sharkey, rented 
it from her agent Nim, and afterward directly from her and paid his 
rent to her. The property vas assessed in Mrs. Sharkey’s name for 
the years 186] and 1863. By ordinary diligence the plaintiff, it seems, 
might have ascertained that the owner of the property was not un- 
known. The seizure of the property was a mere paper seizure. Actual 
corporeal possession of the property by the sheriff was never effected. 
The jurisprudence on this subject is well determined by numerous 
decisions of this court. An actual taking into possession of the prop- 
erty by the sheriff is essential to the validity of a seizure. It was 
held in the case of Cone v. Stafford, 24 An. 262, that a purchaser at 
sheriff’s sale could not maintain a petitory action to recover the prop- 
erty where it had not been actually taken possession of by the sheriff 
in making the seizure. 

In the case before us this whole proceeding, purporting to be in rem, 
it is shown was carried on up to the very day of the sale without the 
knowledge of the defendant, the owner of the property, who was by 
himself or tenants in the actual possession of the property. An adju- 


dication under an illegal or insufficient seizure conveys no title. 11 An. 
761; 12 An. 275. 
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The sheriff recites in his return that he “notified personally John 
Culbertson, curator ad hoc tor the unknown defendant, of the seizure, 
and caused said seizure to be recorded in the office of the recorder of 
mortgages for the parish of Orleans and city of New Orleans.” It has 
been fully shown, as we have seen, that the owner of the property was 
not unknown, but, on the contrary, that he was in the possession of the 
property pretended to have been provisionally seized at the time it was 
made. The special law establishing certain formalities to be observed 
in judicial proceedings, in order to constitute a seizure of real estate 
in the parishes of Orleans and Jefferson, do not apply in a case of this 
sort. That law, acts of 1857, p. 185, directs that notice is to be given 
to the party whose property is to be seized, to be followed by the re- 
cording of the notice in the office of the recorder of mortgages. See 
Revised Statutes, sections 3625, 3626, 3627 and 3628. We can regard 
the judgment of Cronan, under which he sets up title to the property, 
in no other light than a mere nullity, and conferring no right upon 
him. 

It is therefore ordered and adjudged, that the judgment of the dis- 
trict court be affirmed with costs. 


No. 3918. 


MicHAEL MULLER v. H. L. STONE anp Wittoz & Rostanp—Mary 
CATHERINE AND WILLIAM MULLER, Intervenors. 

The proprietor of a building leased to a tenant is not liable in damages to third parties re- 
sulting from the use to which the tenant may put the leased-property, unless it be shown 
that, at the time the lease was made, he knew the uses and purposes the tenant would 
apply it to, and that such use, from the nature of the business, would prove a nuisance. 
PPEAL from the Eighth District Court, parish of Orleans. Dibble, 

J. Jury trial. Semmes & Mott, for plaintiff and intervenors, ap- 
pellees. Hays & New, for defendant and appellant. 

TALIAFERRO, J. The plaintiff alleges that he is the owner of cer- 
tain lots of ground and the buildings thereon situated at the corner of 
Gravier, Frout and Fulton streets, in New Orleans; that the house he 
occupies at that locality is used both for the purposes of his business and 
as his family residence; the upper story of the building being appro- 
priated for the use ot the family, the lower story being used for a re- 
freshment saloon. He complains that the adjoining building owned by 
the defendant Stone, and leased by him to Willoz & Rostand, is used by 
the lessees for the purpose of carrying on a sugar refinery, in the op- 
perating of which a steam engine of great power is used on the base- 
ment story of the building; that the working of this engiue, which 
is in operation night and day, causes himself and family an annoyance 
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which is insupportable; that the force of this steam power rocks the 
foundation of the plaintiff’s building, causing atremor and cracking of 
the walls, which threaten the destruction of the entire fabric; that for 
the safety of his family and torelieve them from the constant noise, agita- 
tion and vapors proceeding from the action of the steam engine, he has 
been compelled to remove them to another residence for their safety and 
comfort. He alleges that from the same cause he has been injured in 
his business by the loss of the patronage of his friends, who decline 
coming to his saloon in consequence of the unsafe and uncomfortable 
condition of the plaintiff's establishment superinduced from the afore- 
said causes. He prays damages to the amount of ten thousand dollars, 
and that the defendants be injoined from operating the said steam en- 
gine in their said building to the danger and annoyance of the plain- 
tiff. Catherine Muller and William Muller alleging that they are owners 
to the extent of an undivided half share and interest of the property 
occupied by the plaintiff, and from the proper use and enjoyment of 
which he is debarred by the defendants, intervened in this case joining 
the plaintiff and adopting all the allegations of his petition. 

The defendants put in a general denial—aver that they have paid the 
city of New Orleans two hundred and four dollars as a license for car- 
rying on their sugar refinery in the building referred to by the plaintiff; 
that the payment of this license and the granting of the permit by the 
city to them was preceded by an examination of the building by the 
city surveyor who reported the same to be of sufficient strength to pre- 
vent motion or vibration from the action of the steam engine used by the 
defendants. They aver also the payment of a State license for the 
same privilege. They pray that the plaintiff's demand be rejected, and 
that the city of New Orleans as their warrantor, be called in to defend 
them against the action. The city excepted that the defendants have 
no cause of action; that the permission granted to them by no means 
binds the city to maintain them in the use df the premises permitted to 
be used. 

The case was tried before a jury, who awarded damages in favor of 
the plaintiff for the sum of fifteen hundred dollars. The defendant, 
Stone, hac appealed. Two bills of exceptions were taken by defendants. 
Both refer to the charge of the judgetothe jury. We donot find error 
in the charge given to the jury and think the exceptions were not well 
taken. 


We think the plaintiff has fully made out a case which entitles him 
to relief. The important inquiry is whether Stone, the proprietor of the 
building leased to Willoz & Rostand, is liable in damages. We have 
seen that the judgment of the lower court condemned the proprietor 
and the lessees in solido, and that Stone, the owner of the leased prem- 
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ises, has alone appealed. Stone, it is shown at the time the lease was 
made by his agents, Green & Elder, was residing in the State of Mass- 
achusetts Under date of July 9, 1870, Green & Elder wrote to Stone 
saying, ‘‘ Mr. Willoz wants the premises to put in apparatus for reboil- 
ing molasses,” etc. On the fourteenth of the same month, Stone ans- 
wers, ‘‘1 prefer renting them (the stores) for some other purpose, but, 
on the conditions he names, that the floors should not be cut, the build- 
ings to be returned as clean and in the same good condition as he re- 
ceives them, etc., you may let him have them for three years at $2500 
for the first year, $3000 for the second and $3500 for the third.” A 
sugar refinery was established on the premises instead of placing 
therein apparatus for reboiling molasses... The proprietor of a building 
leased to a tenant, it has been held, is not liable in damages to third 
parties resulting from the use to which the tenant may put the leased 
property unless it be shown that at the time the lease was made he 
knew the uses and purposes the tenant would apply it to, and that such 
use from the nature of the business would prove a nuisance. 4 Denio, 
p. 317. 

We think that Stone can not be held responsible for the manner in 
which the sugar refinery may have injured the business of the plaintiff. 

It is therefore ordered that the judgment of the lower court, so far 
as it condemns the defendant, Stone, to pay damages to the plaintiff, 
be annulled, avoided and reversed ; it is further ordered that the plain- 
tiff and appellee pay costs of this appeal. 


No. 5352. 
CHARLES DIAMOND v. RosBertT E. DIAmonp et als. 


In this suit, instituted by plaintiff to recover his share in the succession of his grandfather 
and grandmother, the only question being whether the Second District Court, parish of 
Orleans, had jurisdiction to issue the order of sale to operate said partition ; 

Held—That the court a qua did not err, under the state of facts existing in the case, and by 
virtue of art. 924 of the Code of Practice, in maintaining its jurisdiction. Having 
jurisdiction, it could order the sale of the property to be partitioned, and it follows that 
the liens and mortgages on the property sold were shifted to the proceeds. The oppo- 
nent, Sickerman, retains his right to participate in said proceeds to the extent of his 
mortgage. ‘The purchasers of said property could not be compelled to pay the price 
before they were tendered an unencumbered title, and all that they required was the 
erasure of the mortgages on the property sold. 


PPEAL from the Second District Court, parish of Orleans. Tissot, 
A J. Hiram J. Grover, James H. Grover, tor plaintiff and appellee. 
Robert J. Kerr, Hornor & Benedict, for defendant and appellant. 

TALIAFERRO, J. This suit was instituted by the plaintiff to recover 
his share of the successions of his grandfather and grandmother, de- 
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rived to him and his brother, representing their deceased father as one 
of the four heirsof their grand parents. Charles Diamond, the grand- 
father, died in the year 1867. His wife died in 1864. The surviving 
husband administered her estate. In 1865 he filed an account of his 
administration, by which it appeared that after paying the debts, the 
remaining assets of the estate amounted to about $16,000. He never 
filed a final account, and was never discharged from his liability as 
administrator. It seems that Robert E., John A. and Amelia Diamond, 
three of the heirs of their mother, executed an act acknowledging to 
have received from their father all their portions of their mother’s 
estate. Charles Diamond, Jr., the plaintiff, and his brother, Anthony, 
were not parties to this act, and as to them there was no release. 

It appears that Charles Diamond, Sr., treated the assets of his wife’s 
estate as his own. It seems to have been the fixed purpose of himself 
and the three heirs of age, to deprive the present plaintiff and his 
brother, heirs of a predeceased son, from all participation in the suc- 
cession of their grandmother. Charles Diamond, Sr., left a will at his 
decease. He bequeathed all the property, that of his wife’s estate as 
well as his own, to his three living children, before named, leaving 
nothing to the two grandchildren. He injoined upon the three lega- 
tees to divide the property among themselves in peace and harmony. 
They proceeded to execute the will, Robert E. and John A. Diamond 
being the executors. In March, 1869, the three legatees proceeded to 
a partition of all the property among themselves. The portion which 
fell to the lot of Robert E. Diamond was the property known as the 
Louisiana Hotel. He executed a mortgage upon this property on the 
tenth of March, 1871, to secure a debt of $3000; the notes given for 
the payment came into the hands of A. Sickerman, one of the appell- 
ants in this case. The plaintiff brought this suit, claiming one-fourth 
part of all their grandmother’s estate, one-fourth of all the property 
mentioned in their grandfather’s will, embracing, among other prop- 
erty, the Louisiana Hotel. They prayed the annulment of the will, 
for an inventory and partition, for recognition as heirs, and to be put 
into possession, etc. The contest was a long and arduous one. The 
defendants began their defense by the following exception: 

‘For exception to the jurisdiction of this honorable court (the Sec- 
ond District Court) in the premises, they allege that the plaintiff sues 
herein for a partition of the estates of Charles Diamond and Mary 
Onyet, deceased, which has descended to these defendants and which 
they are in possession of as heirs, by judgment of this honorable court, 
and the defendants say, therefore, that the court is wholly without 
jurisdiction to entertain a suit for partition such as is here brought.” 

The judge a quo overruled the exception, on the ground that where, 
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as in a case of this kind, when the heirs are all of age, residing in the 
State, and can not agree upon the partition and mode of making it, 
the court has jurisdiction ; referring to Code of Practice, art. 924, par- 
agraph 14. 

There was a final judgment rendered in favor of the plaintiff, recog- 
nizing him as an heir of Mary Onyet and Charles Diamond, annulling 
the will, ordering the filing of an account, and decreeing that a parti- 
tion be made of all the property of the estates according to law, etc. 
Here it seems the controversy ended between the heirs, the defendants 
having filed a motion fora suspensive appeal, but proceeded no further. 

An auctioneer, duly authorized, proceeded to advertise the property 
for sale. After the advertisments were made, several creditors of Rob- 
ert E. Diamond sued out writs against him in the other courts. The 
property was sold. The purchasers desiring to have the mortgages 
against the property released, a rule was taken upon the recorder of 
mortgages, and those holding recorded claims against Robert E. Dia- 
mond, to show cause why their mortgages should not be erased. Oppo- 
sition was made by several persons. The rule was made absolute, and 
only Sickerman and the recorder of mortgages appealing from the 
judgment, ordering the mortgages to be erased. 

The opposition of Sickerman seems substantially to be: that the Sec- 
ond District Court is without jurisdiction to render a decree of parii- 
tion, and the judgment is null; 

That the seizures against Robert E. Diamond after the order of sale 
by the Second District Court, divested that court of jurisdiction over 
the property ordered to be sold. 

That the purchasers did not pay their money and execute their notes 
for a title before they got a title; 

We do not find that the opposition has any force. Under the state 
of facts existing in this case, the court had jurisdiction. C. P. art. 924. 
The sale shifted the liens or mortgages from the property to its pro- 
ceeds. The opponent, Sickerman, retains his right to participate in 
the proceeds to the extent to which his mortgage bore on the Louis- 
iana Hotel. Robert E. Diamond could only mortgage what belonged 
to him. It is clearly shown that the plaintiff owned a share and inter- 
est in that property. The purchasers could not be compelled to pay 
the price before they were tendered an unencumbered title. All they 
required was the erasure of the mortgages on the property. 

We think the judgment does no injustice to any of the parties, and 
it is therefore ordered that it be affirmed, with costs. 


HowELt, J., concurring. I concur in the conclusion in this case on 
the ground that the constitutionality of the article of the Code of 
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Practice in question is not raised in the case or by the parties, and it 
is not the provision of the court to raise such question. 
Rehearing refused. 


MorGan, J., dissenting. As is stated in the opinion of Mr. Justice 
Taliaferro, this suit was instituted by the plaintiff to recover his share 
in the succession of his grandfather and grandmother. It is a suit not 
to be recognized as heir of a succession or to be put in possession of a 
succession under administration. It is a suit for a partition instituted 
by an heir of age against co-heirs of age, and third parties who had 
acquired an interest in or upon the property to be divided. Over such 
proceedings, between such parties, the Second District Court of New 
Orleans is, in my opinion, without jurisdiction. I think the exception 
to the jurisdiction should have been maintained. 





No. 3974. 
Henry T. Cottam v. GeorGce H. SmitrH & Co. 


A bill of exceptions being taken to the admission in evidence of a notarial act, on the ground 
that the plaintiff had not alleged in his pleadings the assumpsit of the debts of an old 
firm by a new one, which it was the object of the evidence to establish ; 

Held—-That the evidence was properly admitted. The defendants, by pleading a general 
denial, put at issue the question of their liability to pay the note sued upon, and the 
plaintiff had the right, by proper evidence, to show that they were liable. 

By the commercial law every member of a commercial firm can bind the others by drawing 
or indorsing commercial paper, if by an agreement inter se, a different rule were estab- 
lished by commercial partners, it would be without eftect against third parties, unless it 
were shown that such third party had knowledge of that agreement. 

PPEAL from the Fifth District Court, parish of Orleans. Deaumont, 
J. Braughn, Buck & Dinkelspiel, for plaintiff and appellee. FZ. 

K. Washington, Randolph, Singleton & Browne, for detendants and 

appellants. 

TALIAFERRO, J. The plaintiff sued George H. Smith, Simeon Bel- 
den, J..W. Hillman, Edward Gay and James B. Eudt, severally and 
in solido, as commercial partners doing business under the style and 
name of G. H. Smith & Co., on a promissory note for $1000, with inter- 
est, cost, ete. Judgment was rendered in favor of the plaintiff and 
the defendants appealed. The answer was a general denial. One of 
the partners, Simeon Belden, subsequently filed a separate answer. In 
this answer it is alleged that the promissory note sued on was indorsed 
G. H. Smith & Co. without authority from the commercial firm of G. 
H. Smith & Co.; that said note was neither given or indorsed by 
authority of said company, nor in connexion in any manner with the 
business of said commercial firm. The note, it seems, was drawn by 
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James B. Eudt to the order of G. T. Raoul and by him indorsed, and 
further indorsed by G. H. Smith & Co. After the note was indorsed, 
Messrs. Belden and Hillman became members of the firm, but the new 
firm, by notarial act, assumed the obligations of the old one. A bill of 
exceptions was taken to the admission in evidence of this notarial act, 
on the ground that the plaintiff had not alleged in bis pleadings the 
assumpsit of the debts of the old firm by the new firm. We think the 
evidence was properly admitted. The defendants by pleading a gen- 
eral denial put at issue the question of their liability to pay the note, 
and the plaintiff had the right by proper evidence to show that they 
were liable. 

By the commercial law every member of a commercial firm can bind 
the others bv drawing. or indorsing commercial paper. If by an agree- 
ment inter sea different rule were established by commercial partners 
it would be without effect against third parties, unless it were shown 
that such third party had knowledge of that agreement. In this case 
it is not alleged that any such agreement existed, and if there had, 
there is no proof that the plaintiff knew anything of it. 

We think the decree of the court a qua correct. 

Judgment affirmed. 

Rehearing refused. 








No. 5282. 
Mrs. EsteLte Rosa Weaver v. D. B. PENN AND ALFRED PENN. 


Article 313 of the Revised Code and Article 964 of the Code of Practice do not authorize the 
appointment of a curator ad hoc for the purpose of receiving notice of protest, nor was 
the plaintiff required to serve notice on the curator who was not appointed as such until 
fifty-one days after the protest. 

Neither the plaintiff nor the notary seem to have had any knowledge that, ten days before 
service of notice of protest, the heirs of the indorser of the note sued upon, had filed a 
petition for his interdiction, and no information in regard to it was communicated to the 
notary when he handed the notice of protest addressed to the indorser to his son-in-law 
at the residence of said indorser. 

At the time of the protest, no legal representative having been appointed for the indorser, 
the notice addressed to him and left at hisdomicile on the day of protest was sufficient to 
fix his liability. The plaintiff, through the notary, had exercised reasonable diligence 
and given such notice of protest as under the existing state of facts the law required 
to be given. 


PPEAL from the Sixth District Court, parish of Orleans. Saucier, 
A J. Robert G. Dugué, for plaintiff and appellee. O. M. Conrad & 
Son, J. W. Thomas, for defendant and appellant. 

Wrty, J. On eighteenth January, 1872, D. B. Penn executed his 
promissory note for $5500, payable twelve months after date to the order 
of Alfred Penn who indorsed it, and plaintiff subsequently became the 
owner thereof. 

9 
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On twenty-first January, 1873, this note was protested for nonpay- 
ment, and on the same day notice thereof, addressed to the indorser, 
Alfred Penn, was served, as stated by the notary, “‘at his residence No. 2 
South street, in this city, on Mr. W. B. Krumbhaar, his son-in-law, by 
whom I was informed that said Alfred Penn was confined to his room 
by sickness and could not be seen or attend to business on the day be- 
low written.” Ten days before the protest, to wit: on eleventh Janu- 
ary, 1873, the children of Alfred Penn filed a petition in the Second Dis- 
trict Court praying for his interdiction, and on fifteenth February fol- 
lowing, judgment of interdiction was rendered against him. 

Subsequently, George R. Preston was appointed curator of said in- 
terdicted person. 

Plaintiff then brought this suit on said note against D. B. Penn the 
maker, and Alfred Penn the indorser, represented by his curator George 
R. Preston. There was judgment in the court below against both the 
maker and the indorser, and from this judgment Preston the curator. 


appeals. : 

Inasmuch as “the interdiction takes place from the day of present- 
ing the petition for the same,” Revised Code 400, and inasmuch as 
‘€all acts done by the persons interdicted from the date of filing the pe- 
tition for interdiction until the day when the same is pronounced, are 
null,” Revised Code, 401, the appellant contends that the service of 


the notice of protest is not valid and the estate of the interdicted per- 
son is released from liability on the note. He further contends that the 
plaintiff was not without recourse in regard to the service of notice of 
protest; that there were two modes, by either of which a valid notice 
could have been served: 

First—Plaintiff could have provoked, under article 313, Revised Code 
and article 964, C. P. the appointment of a curator ad hoc, upon whom 
notice of protest could have been served. 

Second—That notice of protest should have been served on the appel- 
lant, the curator of the interdicted person, as soon as he was appointed, 
which was on the fourteenth March, 1873. 

The articles cited do not authorize the appointment of a curator ad 
hoc for the purpose of receiving notice of protest, nor was the plaintiff 
required to serve notice on the appellant who was not appointed 
curator until fifty-one days after the protest. 

Neither the plaintiff nor the notary seem to have had: any knowledge 
that ten days before service of notice of protest, the heirs of Alfred 
Penn had filed a petition for his interdiction, and no information in re- 
gard to it was communicated to the notary when he handed the notice 
of protest addressed to Alfred Penn to Mr. Krumbhaar, his son-in-law, 
at the residence of Mr. Penn. 


* 
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At the time of the protest no legal representative had been appointed 
for Alfred Penn, and we think the notice addressed to him and left at 
his domicile on the day of the protest, was sufficient to fix his lia- 
bility. 

The plaintiff, through the notary, has exercised reasonable diligence 
and given such notice as under the existing state of facts the law re- 
quired to be given. Story on Bills 370, Nos. 305 et seq.; 12 Barb. 245; 
Parsons on Bills 500, 501; Story on promissory notes 387 No. 310 and 
authorities there cited. See also, Stewart vs. Eden, 2 Caines 121; 
Merchants Bank vs. Birch, 17 John. R. 25; Willis vs. Green, 5 Hill; 9 
Howard 552; 4 Howard 33; 6 Pet. 250; 10 Pet. 571; 22 An. 227. 


It is therefore ordered that the judgment herein be affirmed with ~ 
costs. 







i 








No. 5411. 


SUCCESSION OF CELESTINE DorviILLE—in the Matter of the Executor’s 
Account. 
An inspection of the record in this case shows that there is no note of the evidence, and it 

appears that there was in fact no evidence introduced to sustain the various items in 
the executor’s account, amounting to $678 50, grouped in said account, as ‘“‘ amount of 
privileged claims paid.” Under article 1042 of the Code of Practice, the evidence in 


support of the claims should have been taken in writing and annexed to the record. The 
ends of justiee require that this case should be remanded. 


PPEAL from the Second District Court, parish of Orleans. Tissot, 
A J. G. E. Schmidt, for appellants on order of hgmologation. A. 
J. Villeré, tor testamentary executor et als., appellees. 

TALIAFERRO, J. Theo heirs of the widow de Santegeme alleging 
themselves to be creditors of the decedent, have appealed from the 
judgment of the Second District Court, homologating the second pro- 
visional account of the testamentary executor filed in that court, on 
the second of September, 1874. These appellants complain, that this — 
judgment of homologation was rendered without legal notice having 
been given of the filing of the executor’s account; that the items of the 
account are unsupported by any evidence; that the appellants are 
creditors of the decedent, Celestine Dorville, in the sum of $11,037, 
exclusive of interest and costs; a part of this indebtedness, viz: 
. $4100, is secured by mortgage, the remainder being ordinary claims; 
that to enforce these claims they had instituted two suits, which were 
pending in the Second District Court at the time of the homologation 
of the account on the twenty-first September, 1874; that in March pre- 
vious, the executor had acknowledged the indebtedness of the succes- 
sion to the heirs of de Santegeme, on a mortgage note, amou ting at 
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that date, to $6732, principal and interest, and filed a petition tor a sale 
of part of the property of the estate. to raise means for paying this debt. 
It appears, that the executor bas not, in his provisional account of the 
second of September, 1874, made provision for paying any thing to these 
appellants, or in any manner recognized their claims. They allege they 
are aggr eved by the order homologating the executor’s account, and ask 
relief from this court. The objections urged against the notice of filing 
the account, we do not regard as having much weight. An inspection 
of the record shows that there is no note of evidence, and we find there 
was no evidence introduced to sustain the various items, amounting to 
$678 50, grouped in the account as “amount privilege claims paid.”’ 
This case, in some material points, resembles that of the succession of 
Ross, 21 An. 511. In that case, asin this, no oppositions were filed and 
no evidence presented in support of the account. We held in that case 
that under article 1042 ef the Codeot Practice, the evidence in support 
of the claims should have been taken in writing and annexed to the 
record. We think the ends of justice require that we should remand 
this case. 

It is therefore ordered, that the judgmentappealed from be annulled 
and set aside. It is further ordered, that this case be remanded to the 
court of the first instance for further proceedings according to law. 
The costs of this appeal to be borne by the succession. 








; No. 5408. 
F. Duprerris v. J. W. HALuisAy.—E. Bensamin & Co. Garnishees. 


When a firm is cited as garnishees, the answer to the interrogatories made in behalf of the 
firm needs not be sworn to and signed by each membor thereof. If the firm only is cited, 
the firm only is bound to answer, and any member thereof may make oath and sign the 
firm name. If the separate answer of each member be desired, citation must be ad- 
dressed to and served on each member. 

| PPEAL from the fifth District Court, parish of Orleans. Cullom, J. 

A. & W. Voorhies, for plaintiff and appellee. Breaux, Fenner & 

Hall, for defendant and appellant. 

Wrty, J. Plaintiff having judgment against defendant, issued ex- 
ecution thereon and instituted this garnishment proceeding, by pro- 
pounding certain interrogatories to the commercial firm of E. Benjamin 
& Co., the citation addressed to the firm being served personally on 
Louis Benjamin, one of the partners. The answer in behalf of the firm, 
was signed by E. Benjamin. A rule was made absolute taking the in- 
terrogatories pro confessis against Louis Benjamin, and condemning him 
to pay the amount of the fieri facias, because the latter failed to sign 
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also an answer to the interrogatories for the firm. From this judg- 
ment Louis Benjamin appeals. 

The question is, when a firm is cited as garnishees, must the answer 
to the interrogatories made in behalf of the firm, be sworn to and 
signed by each member thereof? We think not. If the firm only is 
cited, the firm only need answer, and any member thereof may make 
oath and sign the firm name. If the separate answer of each member 
be desired, citation must be addressed to and served on each member. 
See 19 An. 53; 25 An. 312. 

It is therefore ordered that the judgment appealed from be annulled, 
and it is now decreed that the rule herein agaiust Louis Bevjamin be 
set aside and discharged; plaintiff paying costs iu both courts. 

Rehearing refused. 








No. 3586. 
J. E. PrupHomme v. O. B. PLAaucHe et als. 


The defense to the plaintiff's claim is the prescription of three and ten years. The relation 
of the parties was that of agent and principal, and the right of the planter to sue his 
factor for an account is only prescribed by ten years. But if this relation had not existed 
between the parties, the defendants rendered an account in which they acknowledged 
their indebtedness. This acknowledgment would prevent the prescription of three 
years from applying, as to an open account. 

Fl ganoryy from the Second District Court, parish of Orleans. Duvig- 

naud, J. Hyams & Jonas, tor plaintiff and appellee. Saucier & 

Michinard, for defendants and appellants. 

Lupe.ine, C. J. The defendants, factors or commission merchants, 
are sued for a balance in their hands in favor of their principal. 

The answer is a general denial, and the plea of prescription of three 
and ten years. On the eleventh of November, 1861, accounts current 
were rendered and sent to plaintiff, showing a balance of $10,501 53 
in his favor, and on the twenty-eighth of December, 1865, the sum of 
$1024 96 was paid on said account, and subsequently $500 more were 
paid. This suit was instituted on the thirteenth of May, 1868. 

The relations of the parties were that of agent and principal; and 
the right of the planter to sue his factor tor an account is only pre- 
scribed by ten years. C. C. 3544. But if this relation had not existed 
between the parties, the defendants rendered an account in which they 
acknowledged their indebtedness. This acknowledgment would prevent 
the prescription of three years from applying as to an vpen account. 

It is therefore ordered that the judgment of the lower court be 
affirmed with costs of appeal. 

Rehearing refused. 
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No. 3940. 
JOHN PEMBERTON et al., Administrators, v. JuLES MAIGNAN. 


Where parol evidence does not establish a debt against a dead person, but simply shows 
under what circumstances and for what purposes payments were made, it is admissible. 
PPEAL from the Fourth District Court, parish of Orleans. Théard, 
J. A. Pitot, for plaintiffs and appellees; 2. Bermudez, for defend- 
ant and appellant. 

MorGAN, J. This suit is instituted on four promissory notes for 
$2500 each, dated June 8, 1863, and payable in one, two, three and 
four years, with interest from date. The defense is prescription. 

On each of the notes payments of interest are indorsed which take 
it out of the statute of limitation. 

Defendant, however, contends that he never authorized the indorse- 
ments to be made. He admits that he paid the money, but says in the 
absence of instructions the law would impute the payment to the first 
note. But the evidence'is, we think, conclusive that the sums which 
he paid was in discharge of the interest which was due at the time 
payment was made. The evidence by which this was established was 
objected to because it was parol, but we think it was properly admit- 
ted. The testimony does not establish a debt against a dead person ; 


it simply shows under what circumstances and for what purposes the 
payments were made. This, we think, can be established by parol. 
Judgment affirmed. 








No. 3636. 
N. Lovgvue v. Louistana LEVEE COMPANY. 


The purpose of the laws is clearly, that the work of constructing, repairing and strength- 
ening the levees shall be done under plans, surveys, measurements and directions to be 
furnished by a board or commission of engineers, for the appointment of which the law 
provides, and the Louisiana Levee Company will not be held responsible in damages to 
individuals except in certain cases and according to the provisions recited in section 5 of 
act No. 4, of the acts of 1871, page 33. 

PPEAL from the Seventh District Court, parish of Orleans. Col- 
lens, J. Charles Louque, for plaintiff and appellant. A. & W. 
Voorhies, for defendant and appellee. 

TALIAFERRO, J. The plaintiff, who owns a plantation in the parish 
of St. John the Baptist, near the point on the Mississippi river where 
a large crevasse in the levee occurred on the nineteenth of April, 1871, 
alleges that he sustained great damage and loss from the overflow of 
his plantation and consequent destruction of his crop that year, result- 
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ing from the crevasse. He alleges that the loss and injury he has 
suffered arose from the culpable neglect of the Louisiana Levee Com- 
pany in failing to cause the weak and defective condition of the levee 
at the place where the crevasse occurred to be repaired and strength- 
ened in time before the rise of the river, so as to prevent the break 
that occurred and secure the adjacent plantations from being sub- 
merged with water. He estimates his loss at forty-nine thousand dol- 
lars, and brings this action to recover that sum from the Levee Com- 
pany. 

The answer is a general denial. The company specially deny that 
they were bound under their contract with the State to repair, 
strengthen or reconstruct, at the time alleged in the petition, the levee 
therein described, and that they are not answerable for the damages, 
if any, which the plaintiff may have sustained from the cause by him 
alleged. 

There was judgment in the court below in favor of the Levee Cém- 
pany, and the plaintiff has appealed. 

We find by referring to the laws passed in 1871 on the subject of 
levees, that the Louisiana Levee Company formed itself into a cor- 
poration, under the general laws of the State, on the eleventh day of 
February, 1871. Acts of 1871, p. 29. That this act was confirmed by 
the Legislature on the twentieth of February of the same year. Acts 
of 1871, p. 29. By the act approved February 20, section 2, p. 33, it is 
declared that “the Louisiana Levee Company shall take charge of, 
manage, control, construct, maintain, repair and keep in repair all the 
levees in this State on the Mississippi river, its tributaries and out- 
lets,” etc. In the following section, p. 34, it is provided that “said 
corporation shall have full right and authority, at all times to enter 
upon and occupy as far as necessary, by their surveyors and engineers, 
contractors, agents and servants, together with all necessary carts, 
animals, tools, materials and equipments, all such lands as may be 
necessary, and to remain as long as may be necessary for the purpose 
of doing and performing all and singular matters and things required 
to be done and performed in and about the inspecting, building, con- 
struction, maintenance, repairing and management of the levees as 
aforesaid,” etc. 

The powers granted to the Levee Company over the entire subject 
are ample and exclusive. But the purpose of the law is clearly that 
the work of constructing, repairing and strengthening the levees, shall 
be done under plans, surveys, measurements and directions, to be fur- 
nished by a board or commission of engineers for the appointment of 
which the law provides in act No. 4, acts of 1871, page 33. Section 
one recites, ‘‘ that in order to maintain a uniform and perfect system, 
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the location and dimensions of all levees to be constructed, maintain- 
ed, repaired, and kept in repair and managed, shall be determined by 
a commission of three engineers, to be appointed as follows, to wit: 
One by the Governor of the State of Louisiana, who is hereby author- 
ized and directed to appoint said engineer within thirty days after the 
acceptance of the terms of this act by the said company as hereinafter 
provided ; one by the Louisiana Levee company and one by the govern- 
ment of the United States. It shall be the duty of said commission, and 
they are hereby directed to determine the proper location and dimen- 
sions of all levees to be constructed, repaired or strengthened by the 
said corporation, and the standard of dimensions to which they shall 
be maintained by said company, and to report the same with maps 
and profiles thereof, and the number of cubic yards to be built in the 
construction of new levees, and in the strengthening, enlarging and 
repairing the levees now in existence, to the Secretary of War, the 
Governor of the State and the president of said company, which report 
shall be made in sections of five miles or more of said levees.” Section 
four of the same act provides, ‘‘ that said corporation shall, within sixty 
days from the receipt of the report of said commission, commence the 
construction of said levees,” etc. Section five recites, ‘‘ that on and after 
the completion of any and all sections of said levee, said company shall 
maintain the same up to the standard dimensions required by the report 
of said commission, and in the event of said corporation failing or neg- 
lecting to do so, it shall be liable in damages to any person or persons 
injured by such neglect and failure; provided, that said corporation 
shall in no case be liable where such injury shall be caused by, or said 
failure shall result from, acts of. violence of men, the wrongful acts of 
individuals, the existence of obstacles interposed by the action of 
courts, or the operation of causes over which said company can have 
no control, or on account of the floods rising above the standard height 
determined by said commission.” 

The acceptance and ratification of the act forming the contract 
between the State and the company took place on the twenty-eighth 
of February, 1871. Acts of 1871—act 27, page 64. 

Section ten of the act of twentieth February, 1871, page 37, clothes 
the company with the power of obtaining from a court of competent 
jurisdiction a writ of mandamus commanding any officer of the State 
who may fail, neglect or refuse to do any of the matters or things he 
shall be required to do by the provisions of this act, to do and perform 


the matter or thing so required of him. 
We see then by a review of the several provisions of the acts rela- 


ting to the construction and repair of the levees, that although the 
company is invested with very general control and management of 
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the entire subject of levees, yet this general supervision and control is 
subordinated to those clauses and sections of the different acts which 
require the company to perform the work of constructing and repair- 
ing in contormity with the plans and directions afforded them by the 
Board of Engineers, after surveys and measurements made by them. 
An engineer, it is seen, was to be appointed within thirty days after 
the acceptance of the act by the company. 

The acceptance was made on the twenty-eighth of February. The 
appointment then was to be made within thirty days or prior to the 
last day of March. But no engineer was appointed within the thirty 
days as required, nor was an appointment made until September 
following. 

The crevasse took place on the seventeenth of April. 

It seems clear that the company was at that time without power to 
act. Noengineer was appointed. The Governor had the entire month 
of March within which to make the appointment, with the exception 
of the last day of that month. The company could only proceed by 
mandamus after the expiration of the thirty days within which the 
Governor had to appoint. Only twenty days intervened between the 
expiration of that delay and the occurrence of the crevasse. A reason- 


able time would have been required for the survey of the work and the 
report, before which the company could not proceed to execute the 
work. Within that brief space of time it is manifest the company could 
not, in pursuance of the rules and requirements of law, have performed 
the work. No responsibility, therefore, rested upon them for not 
repairing and strengthening the levee at the point where the crevasse 
happened. 


The decree of the lower court we think correct. 
Judgment affirmed. 
Rehearing refused. 
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No. 5430. 


CRESCENT City GASLIGHT COMPANY v. NEW ORLEANS GASLIGHT 
CoMPANY. 


The franchise of the plaintiff is property, and it has been injured in the enjoyment thereof 
by the claims and pretensions of the detendant, founded on a statute alleged to be un- 
constitutional and void. It is true, the right of the plaintiff to make and vend gas will 
begin on the first of April, 1875, but the right to sell shares of its capital stock, to the 
amount of three millions of dollars aud the duty to erect works, buildings, machines, 
lay gas pipes, and prepare every thing necessary to begin the enterprise or business, 
vested the moment the corporation began. 

A void title set up to defeat plaintiff's right to prepare for their business, invades their 
charter as effectually as if set up to obstruct the business after it had begun. 

This is not an action of damages under article 2315 of the Revised Code. The plaintiff has 
shown an injury, and if there is no express law giving a remedy, it can appeal to the 
equity powers of the court for redress. Revised Code, art. 21. The exception to the 
petition of plaintiffs on the ground that it discloses no groun: of action can not be 
maintained. 

The purpose to extend the charter of the New Orleans Gaslight Company for twenty years 
from the first of April, 1875, is no more disclosed in the title of the act, entitled “‘ An Act 
to extend the area of gas lighting in the city of New Orleans and to reduce the price now 
paid by consumers,” than the purpose to create a new corporation for making and vend- 
ing gas is indicated therein. The prolonging of defendant's corporation for twenty years 
virtually gives a new charter for that period. Moreover, the title is deceptive and cal- 
culated to mislead the mind from the true object of the statute. Hence, the statute is 
repugnant to article 115 of the constitution of 1852 then in force and is therefore void. 

Nothing but a valid statute of the State could confer the grant extending the charter of 
the defendant until 1895, and the act of March 1, 1860, which had that object in view, 
being unconstitutional, was utterly void from the beginning. 

The act incorporating the plaintiff's company, conferring on it the sole and exclusive right 
to make and vend illuminating gas in the city of New Orleans for fifty years from the 
first of April, 1875, is not repugnant to article 114 of the constitution of 1868 then in 
force, requiring the object or objects of every law to be embraced in the title. The ob- 
ject of the act as stated in the title was: “to incorporate the Crescent City Gaslight 
Company.” To incorporate a company is to create it with certain powers and privileges. 
These powers and privileges need not be detailed. The title of the act disclosed the 
creation of a Gaslight Company. This was sufficient to cover the monopoly or exclusive 
privilege to make and vend gas. 

An exclusive privilege or monopoly, can be granted under the usual title to incorporate a 
company. The grant of the monopoly complained of in this case does not violate the 
constitution, and is valid. : 

The State, intervening, not to set up some separate right of its own, but solely for the pur- 
pose of upholding the rights of the plaintiff against the defendant, in regard to a fran- 
chise granted by itself, has no interest whatever in the controversy, and the court below 
did not err ip dismissing the intervention. 

In regard to the intervention of the city of New Orleans, the right reserved by the State for 
it to become the purchaser of the gas works, fixtures, etc., at the expiration of the char- 
ter of the defendant, was not such a vested right that the State could not withdraw or 
recall, without contravening that provision of the constitution of the United States pro- 
hibiting a State from impairing the obligations of a contract. . 

Even conceding that the authority given to the city, if she saw fit, at the expiration of the 
defendant's charter, to purchase the gas works, by implication conferred authority to 
operate said works, the State had the right to recall or withdraw the authority, as it did 
in the act of 1870, before the time for using the authority arrived, and the grant of the 
right and exclusive privilege to plaintift to make and vend gas, is utterly repugnant to the 
right of any other person or corporation to make and vend gas in New Orleans. This 
grant by implication revokes or recalls any previous authority given the city to buy the 
gas works of defendant on the first of April, 1875. This is violating no contract pro- 
tected by the constitution of the United States. The intervention of the city can not be 
maintained. 
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PPEAL from the Superior District Court, parish of Orleans. Haw- 

kins, J. O. Gibson, H. O. Dibble, Randolph, Singleton & Browne, 
Kennard, Howe & Prentiss, for plaintiff and appellant. J. A. Camp- 
bell, Semmes & Mott, and Randell Hunt, for defendant and appellee. 
J. B. Cotton and A. P. Field, Attorney General, for the State of Louis- 
iana, intervenor and appellant. George S. Lacey, city attorney, and 
F. K. Butler, for the city of New Orleans, intervenor and appellant. 


Wrty, J. The important questions presented in this case are the 
following: 

First—Does the petition disclose a cause of action? 

Second—Is the act of March 1, 1860, extending the charter of the 
New Orleans Gaslight Company, as now established by law, from first 
April, 1875, until first April, 1895, repugnant to articles 115 and 116 
of the constitution of 1852, requiring the object of every law to be 
expressed in the title, and prohibiting the revival or amendment of a 
law by reference to its title? 

Third—Are the acts of twentieth April, 1870, and tenth July, 1873, 
incorporating the plaintiff company and conferring on it the sole,and 
exclusive privilege of making and vending gas in the city of New Or- 
leans for fifty years from the first April, 1875, repugnant to article 114 
of the constitution of 1868, requiring the object of every law to be ex- 
pressed.in the title, and likewise repugnant to said constitution, in so 
far as the said act creates a monopoly in favor of plaintiff. Other ques- 
tions arise in regard to the rights of each of the intervenors which will 
be stated hereafter. 

In order to determine whether the plaintiff discloses a cause of action 
it will be necessary to consider the allegations of the petition, which 
for the purpose of the inquiry must be taken as true. 

Plaintiff alleges that by the act approved April 1, 1835, the defend- 
ant obtained from the State of Louisiana a charter, amended March 
10, 1845, and also on fifteenth March, 1854, conferring on it the sole 
and exclusive right to make and vend illuminating gas in the city of 
New Orleans for forty years, or until first April, 1895, “at which 
period all the corporate privileges of said company shall expire ; that 
the defendant, the New Orleans Gaslight Company, has continued to 
enjoy all of the franchises aforesaid until now; that plaintiff, the 
Crescent City Gaslight Company, obtained from the State of Louisiana 
by act of April 20, 1870, a charter, amended July 10, 1873, granting to 
it the sole and exclusive privilege of making and vending gas in the 
city of New Orleans for fifty years, from first April, 1875, the period 
at which defendants’ corporate privileges expire, according to the 
terms of its charter, granted in 1835. Petitioner further shows that 
the act approved March 1, 1860, entitled ‘‘An Act to extend the area 
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of gas lighting in the city of New Orleans, and to reduce the price 
now paid by gas consumers,” which act provides that the charter of 
defendant, “ the New Orleans Gaslight Company, as now established 
by law, shall remain in full force and effect until the first day of April, 
1895,” is unconstitutional and void, and no rights accrued to defend- 
ant thereunder, because said act was passed in violation of articles 115 
and 116 of the constitution of 1852, then in force; nevertheless, peti- 
tioner shows and avers that the New Orleans Gaslight Company afore- 
said has been assuming that its said charter will not expire until the 
first day of April, 1895. 

Petitioner now further shows that the Company, plaintiff, in order 
to avail itself of the exclusive privilege to make and vend gasin the 
city of New Orleans, from and after the first day of April, 1875, as afore- 
said, granted by the 8th section of plaintiff's charter, as aforesaid, will 
be obliged to expend large sums of money, exceeding one million of dol- 
lars, in the erection of suitable works, buildings, fixtures, machines, 
etc., etc., and in laying mains, pipes, etc., etc. _ 

Petitioner shows that it will be necessary to commence the construc- 
tion of such works at once, in order to be ready to deliver gas at the 
time fixed when tke privileges of the Company will, commence. Peti- 
tioner shows that it is of paramount importance, both to plaintiff and 
the public, that the said works and preparations shall be so completed, 
and thatif the Company is prevented from so completing its works be- 
fore the first of April, 1875, it will suffer irreparable loss. 

Petitioner now further shows and avers, that the assertions and 
claims of the New Orleans Gas Light Company to the pretended exten- 
sion of its charter for twenty years beyond the first day of April, 1875, 
as afvresaid, is a slander upon the title of plaintiff, to the rights and 
privileges in its charter contained, as hereinbefore set forth. Petitioner 
further shows that the said pretensions and claims of the said New 
Orleans Gas Light Company are calculated to, and do impair the value 
of plaintiff's charter, and the credit of the company, and are calculated 
to, and do impede the company in its efforts to complete the necessary 
preliminary works, as aforesaid, and thereby cause plaintiff damages 
largely in excess of five hundred dollars, and work plaintiff an irre- 
parable injury. 

Petitioner still further shows that unless the pretended extension of 
the charter of the said New Orleans Gas Light Company, can be 
adjudged null and void, and unless the said company shall be forbidden 
by decree of court from asserting such pretensions, and thus the cloud 
be removed from the title of plaintiff's charter, plaintiff will suffer still 
greater damage and irreparable injury; all of which can, and will be 
fully and specially shown on the trial. 
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Finally petitioner shows that a writ of injunction is necessary to 
prevent the New Orleans Gas Light Company and its officers and direc- 
tors from asserting any right or claim, to make and vend illuminating 
gas, in the city of New Orleans, from and after the first day of April, 


1875, the date of the expiration of the charter of the said company, as 
aforesaid. 


The relief prayed for under the foregoing allegations is, that the 
plaintift be decreed to have the sole and exclusive privilege to make 
and vend illuminating gas in the city of New Orleans for fifty years 
from first April, 1875; that the act of March 1, 1860, extending de- 
fendant’s corporate life and privilege to make and vend illuminating 
gas in New Orleans from first April, 1875, until first of April, 1895, be 
decreed unconstitutional and void, and that the defendant be injoined, 
restrained and prohibited from assuming or claiming in any manner 
the right to make and vend illuminating gas after the first April, 1875, 
or from attempting to continue to make and vend it after said date. 

It appears from the foregoing allegations, which must be taken as 
true, that the plaintiff, under its charter or contract with the State, has 
undertaken to begin on the first April, 1875, the large business of 
making and vending ‘gas in the city of New Orleans, an enterprise ex- 
clusively confideg to it; that in order to commence operations at said 
time, suitable works, buildings, fixtures, machines, the laying of gas 
pipes, ete., have to be constructed, involving an expenditure of large 
sums of money, exceeding one million of dollars; that if said works 
and preparations are not completed for the manufacture, sale and de- 
livery of gas by that time, both the plaintiff and the public will suffer 
irreparable loss; that the assertions, pretensions and claims of defend- 
ant that its charter was continued for twenty years from first April, 
1875, by act of March 1, 1860, which is void for unconstitutionality, 
are calculated to and do impair the value of plaintiff’s charter and the 
credit of the conipany, and are calculated to and do impede the 
company in its efforts to complete the necessary works as aforesaid, 
thereby causing large damages to plaintiff; and that said untound- 
ed pretensions will continue to work plaintiff irreparable injury, unless 
said act of March 1, 1860, be decreed unconstitutional and void, 
and the defendant be inhibited from setting up rights thereunder ; 
that the plaintiff is entitled to the use of its credit in raising funds 
to construct the large works, and make the preparations necessary to 
begin the manufacture and sale of gas on first April, 1875, can not be 
doubted ; and that it is injured by the pretensions of defendant, found- 
ed on the act of March 1, 1860, calimed to be void, is equally certain. 
If the plaintiff is injured to the extent claimed, and is crippled by 
the loss of its credit, so as to be impeded in carrying out its contract 
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with the State, by the pretensions and claims of defendant, founded 
on the act of March 1, 1860, which is alleged to be unconstitutional 
and void, the question is, can this court redress the wrong of which 
the plaintiff complains and give the relief prayed for in the petition? 

We think that it can. Article 10 of the constitution provides that: 
‘¢ All courts shall be open, and every person shall for injury done himin 
his land, goods, person, or reputation, have adequate remedy by 
due process of law and justice administered without denial or unreason- 
able delay.” ‘In all civil matters where there is no express law the 
judge is bound to proceed and decide according to equity.” * * * 
' Revised Code, article 21. 

The franchise of the plaintiff is property, and it has been injured in 
the enjoyment thereof by the claims and pretensions of the defendant, 
founded on a statute alleged to be unconstitutional and void. It is 
true the right of the plaintiff to make and vend gas will begin on first 
April, 1875, but the right to sell shares of its capital stock to the 
amount of three millions of dollars, and the duty to erect works, build- 
ings, machines, lay gas pipes, and prepare every thing necessary to 
begin the enterprise or business, vested the moment the corporation 
began. Indeed all of plaintiff’s franchises vested from the moment the 
grant was made by the State, the exercise of the Tight, however, to 
make and vend gas being postponed till first April, 1875. 

If the claims and pretensions of defendant, founded on a void statute, 
destroy the credit of plaintiff so that its shares of capital stock can 
not be sold, or funds raised, in order to construct the necessary works 
to begin the business of gas making by the time stipulated in the 
charter, are not the rights of the plaintiff, to that extent, invaded? If 
these unfounded claims and pretensions hinder or prevent the plaintiff 
from getting ready to begin business on the first April, 1875, is not an 
injury sustained on account thereof ? 

Not only plaintiff’s right to sell shares of its capital stock is invaded, 
but, practically, all the privileges conferred by the charter are defeated, 
because plaintiff is stripped of the means necessary to begin the busi- 
ness contemplated by the grant. The plaintiff has as much right to 
use the means authorized by the charter to make its preparations, as 
it will have to pursue the business when the preparations are made ; 
and an invasion of the one ought to be redressed as well as an invasion 
of the other. A void title set up to defeat plaintiff's right to prepare 


for the business, invades the charter as effectually as if set up to ob- 
struct the business after it has begun. 

It is urged, however, that this is not one of the actions mentioned 
in the Code of Practice. The authors of our laws have not seen fit to 
prescribe forms for every legal demand, and they have not catalogued 
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in the Code of Practice all the actions that may be brought in our 
conrts; it is, perhaps, well that they have not done so, lest by the 
omission of a form, substantial relief in some case might be denied to 
a person whose rights have been invaded. The learned counsel of 
defendant insist that as their client had reasonable cause to believe 
that its claim, founded on the act of March 1, 1860, is valid, there is 
no cause for an action of damages on account of the assertion thereof; 
that their client committed no fault, which is essential to recovery of 
damages, under article 2315 of the Revised Code, which declares that 
‘*every act whatever of man that causes damage to another obliges 
him by whose fault it happened to repair it.’ * * * And citinga 
case in 11 An. to the effect that “ when there is no fault there can be 
no actionable damage,” they conclude that no jus or right of the 
plaintiff has been invaded, and no relief should be granted by the 
court. 

The fallacy of the reasoning consists in the assumption that this is 
an action of damages under article 2315 of the Revised Code, and 
because it does not properly lie there, no right of the plaintiff has 
been invaded and no relief can be granted. 

In our opinion the plaintiff has shown an injury, and if there is no 
express law giving a remedy, it can appeal to the equity powers of the 


court for redress. Revised Code, article 21; Marbury v. Madison, 1 
Cranch 177; Dodd v. Benthal, 4 Heiskal 602; State v. Patterson, 34 N. 
J. Law, 163; State v. Jersey City, 34 N. J. Law 390; Story’s Equity 
Jur., page 31; Broom’s Legal Maxims, 180; Hillard on Injunctions, 
550; England v. Lewis, 25 Cal. 357; Evans v. Merchants’ Bank, 51 Mo., 
345 ; 22 Missouri 348; see also Osburn v. The Bank of United States. 
9 Wheaton 742. 


If, however, the cause of action were doubtful, we would feel 
inclined in view of the public interest involved in the issues herein, 
to maintain the suit and proceed with the trial on the merits. As the 
learned judge a quo well remarks in his written opinion, the making 
and vending of gas for the public in New Orleans, is something in 
which the community at large are interested, and they are concerned 
in having the opportunity to obtain gas secured to them beyond dispute 
or doubt. If, therefore, it should be fonnd that the right of the defend- 
ant to make and vend gas under existing legislation, ceases on the 
first of April, 1875, and that right is given exclusively to the plaintiff, 
then it might happen in case of the postponement of the questions at 
issue until that date, that the city of New Orleans would be left in 
darkness for a time for want of the necessary preparations on the part 
of the lawful agent of the State to make it. We therefore conclude 
that the exception, that the petition discloses no cause of action, can 
not be maintained. 
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We now come to the question: Is the act ot first March 1860, exten- 
ding the charter of the New Orleans Gaslight Company, as now 
established by law, from first April, 1°75, until first April, 1895, repug- 
nant to the articles 115 and 116, constitution of 1852, requiring the ob- 
ject of every law to be expressed in the title, and prolnbiting the 
amendment of a law by reference te its title. 

The title is: ‘‘An Act to extend the area of gas lighting in the city 
of New Orleans and to reduce the price now paid by consumers.” 

Section one provides: ‘* That the charter of the New Orleans Gas- 
light Company, as now established by law, shall remain in full force 
and effect until the first day of April, 1895; provided that nothing 
contained in this act shall be construed so as to continue the exclusive 
privilege granted to said company beyond the period fixed by its pres- 
ent act of incorporation.” * * * It also contains clauses reducing 
the price of gas to $4 per one thousand cubic feet, and requiring within 
three years the said company to lay down not less than fifteen miles of 
main pipes through the four districts of the city, according to their 
respective wants, and also requiring it to lay down, free of charge, the 
main pipes necessary for lighting the levee or river front of the city 
whenever required to do so by the Common Council. 

Section two provides: “ That the New Orleans Gaslight Company . 
shall have the power to increase, from time to time, the capital stock 
of said company, as the board of directors may determine, to an 
amount which shall not exceed one million of dollars.” 

Section three provides that the act shall not take effect until it is 
accepted by not less than two-thirds of the stockholders. The object 
of the act was doubtless to give the defendant an extension of its 
charter for twenty years from first April, 1875, and that really was the 
grant made by the State; the motive or inducement for making it 
being the advantage contemplated to accrue to the people of New 
Orleans by having gas extended over a greater area, and supplied to 
them at a cheaper rate. This object is not embraced in the title. No 
hint or clue is given; nothing is suggested in the title indicating the 
purpose to prolong the period of duration of the charter of the New 
Orleans Gaslight Company, which had not then expired by fifteen 
years. The company is not named in the title. 

The purpose to extend the charter of the New Orleans Gaslight 
Company for twenty years ftom the first April, 1875, is no more dis- 
closed in the title—‘‘ An act to extend the area of gaslighting in the 
city of New Orleans, and to reduce the price now paid by consumers,” 
than the purpose to create a new corporation for making and vending 
of gas is indicated therein. And who doubts that the area of gaslight- 
ing could be extended, and the rate of selling it be reduced, as well 
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by creating one or several new corporatiuns to operate gas works and 
to compete in carrying on the business? Yet, if under this title one 
or several corporations had been created for the purpose of operating 
gas works for twenty years, or for any period, could it be said that 
such a purpose, the creation of a corporation, was disclosed in the title ? 
And the prolonging of defendant’s corporation for twenty years, virtu- 
ally gives it a new charter for that period. Moreover the title is decep- 
tive, and calculated to mislead the mind from the true object of the 
statute. No member of the General Assembly at the time the bill was 
about being passed, on hearing the title read, would have supposed 
that its object was to obtain from the State a grant extending the char- 
ter of the New Orleans Gaslight Company for twenty years, or until 
first April, 1895. A member who would object to extending the char- 
ter, might readily consent to a reduction of the price of gas and to 
the extension of the area supplying it. We therefore conclude that 
the act of March 1, 1860, extending the charter of the New Orleans 
Gaslight Company, as now established by law, until the first day of 
April, 1895, is repugnant to article 115 of the constitution of 1852, then 
in force, and is therefore void. 4 An. 298; 5 An. 96; 23 An. 720; Coo- 
ley on Limitations, 141, 150; 14 Indiana 195; Adams v. Webster, and 
Morrison v. Larkin, 26 An. 699. 

It is urged, however, that whether the act of 1860 is constitutional 
or not, it was a contract that has been duly accepted by the parties ; 
that the defendant in performance of the requirement thereof has ex- 
tended the area and reduced the price of gaslights in the city of New 
Orleans; that the State, after receiving the benefits of the contract, 
can not deny the validity thereof; and that the plaintitf, the grantee of 
the State, is estopped by the act of its grantor from disputing the 
rights of the defendant, arising under said statute. This argument is 
unsound. The defendant was charged with notice that the Legislature 
was prohibited from passing an act or granting a charter in contraven- 
tion of article 115 of the constitution; and the statute in question, 
passed in violation thereof, was utterly void from the beginning. 

If the statute was void, the grant therein to the defendant, prolong- 
ing its charter for twenty years, was invalid; and no subsequent act of 
its own could cure the infirmity or operate an extension of its charter, 
because a creature can not be its own creator. And no act of the 
General Assembly could cure the defect or prolong the charter, unless 
done in the manner prescribed by the constitution and not in violation 
thereof. 

Nothing but a valid statute of the State could confer the grant ex- 
tending the charter of the defendant until 1895 ; and as before remark- 
ed, the act of March 1, 1860 being unconstitutional, was utterly void 
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from the beginning. Cooley’s Constitutional Limitations, 188 ; 25 Mis- 
souri 341; 2 Dal. 308 ; 1 Cranch 137; 5 M. 581; 3 Allen 407; 29 Mis- 
souri 593 ; Marsh v. Fulton County, 10 Wal. 677; 3 An. 295; Dillon on 
Municipal Cor., 2d ed. sec. 17; 22 An. 402; 5 Mason 441; 4 Cal. 51; 10 
Iredell 112; 4 Hawkins 132 ; 1 Sum. 278; State ex rel. Smith v. Dubu- 
clet, State Treasurer, 23 An. 267. 

We come now to the question whether the acts incorporating the 
plaintiff's company and conferring on it the sole and exclusive right 
to make and vend illuminating gas in the city of New Orleans for fifty 
years, from first April, 1875, are repugnant to article 114 of the con- 
stitution of 1868, then in force, requiring the object or objects of every 
law to be embraced in the title. And here the main objection is as to 
the title of the act of twentieth April, 1870; that its title, “‘an act to 
incorporate the Crescent City Gaslight Company,” does not cover the 
monopoly contained in the eighth section thereof; that there is noth- 
ing in it indicating the purpose to grant the sole and exclusive privi- 
lege to make and vend gas in the city of New Orleans for fifty years 
from first April, 1875. To this the plaintiff replies that under a simi- 
lar title, a monopoly of the same kind was granted to the defendant 
in the charter of 1835, which was recognized by this court in the case 
of Paulding, 12 Rob. 378, and which has been enjoyed by the defend- 
ant for nearly forty years, without its validity having been questioned 
by any one. But the object of the act, as stated in the title, was ‘‘ to 
incorporate the Crescent City Gaslight Company.” To incorporate a 
company is to create it with certain powers and privileges; those 
powers and privileges need not be detailed, for if they were, the title 
would be as long as the act. The title of the act disclosed the crea- 
tion of a gas company ; this was sufficient to cover the monopoly or 
exclusive privilege to make and vend gas. 

The precise question was before this court in The Louisiana Lottery 
Company vs. Richoux, et al. 23 An. 743, and also in the State ex rel. 
Belden vs. Fagan, 22 An. 546, where it was held, that an exclusive priv- 
ilege or monopoly could be granted under the usual title to incorporate 
acompany. And in these decisions it was held, that the State could 
create a monopoly ; that it could give the Crescent City Slaughterhouse 
Company the exclusive privilege to keep a slaughterhouse; and, that 
it could confer on the Louisiana Lottery Company the exclusive privi- 
lege to sell lottery tickets. 

However odious monopolies may be, the sole enntien for the court 
to determine in this case is, had the Legislature the power under the 
constitution, to grant the plaintiff the sole and exclusive right to man- 
ufacture and sell illuminating gas in the city of New Orleans for fifty 
years? If they had the power, they can not becontrolled by the judi- 
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cial department in the exervise thereof, however unwisely they have 
chosen to employ it. Their responsibility is not to the court, but to 
the people, whose agents they were, for this unwise, unfair and arbi- 
trary exercise of the powerof legislation confided to them. Iv itsown 
sphere, the legislature is supreme, except when restricted by the con- 
stitution of this State or of the United States. 9 R. 411; 9 An. 562; 
11 An. 308, 338, 370; 12 An. 169, 554. See also 16 Wal. 36. 

Now, what clause of these constitutions has been violated in the case 
at bar? Is the bill of rights: all persons ‘‘shall enjoy the same civil, 
political and public righis and privileges, and be subject to the same 
pains and penalties,” in any manner invaded? Is “life, liberty, or the 
pursuit of happiness” of any person in the city of New Orleans, as- 
sailed by the statute, granting the sole and exclusive privilege to plain- 
tiff to operate gas works in New Orleans for fifty years? The right to 
operate gas works and to illuminate a city, is not an ancient or usual 
occupation of citizens generally. No one has the right to dig up the 
streets and lay down gas pipes, erect lamp posts and carry on the bu- 
siness of lighting the streets and the houses of the city of New Orleans, 
without special authority from the sovereign. It is a franchise belong- 
ing to the State and in the exercise of the police power, the State could 
carry on the business itself, or select one or several agents to do so. 
And, as the legislature had the right in 1835, to grant the sole and ex- 
clusive privilege to the defendant company to make and vend gas in 
New Orleans for forty years, the legislature of 1870, had the same 
power to confer on the plaintiff the same privilege for fifty years from 
the termination of the grant to defendant. We therefore conclude 
that the grant of the monopoly complained of, does not violate the con- 
stitution and is valid. 22An. 553; 16 Wallace, 36; 23 An. 743. See 
also Corfield vs. Coryell, 4 Wash. C. C. Rep. page 380; also, Dillon on 
corporations, sections 546, 549. 

We come now to consider the rights of the intervenors. Without 
going into details, we conclude that the State intervening, not to setup 
some separate right of its own, but solely for the purpose of upholding 
the rights of the plaintiff against the defendant, in regard to a franchise 
granted by itself, has no interest whatever in the controversy, and the 
court below did not err in dismissing its intervention. 

In regard to the intervention of the city of New Orleans, we will re- 
mark, that the right reserved by the State for it to become the purchaser 
of the gas works, fixtures, machines, pipes etc., atthe expiration of the 
charter of the defendant, was not such a vested right that the State 
could not withdraw or recall, without contravening that provision of 
the constitution ot the United States, prohibiting a State from impair- 
ing the obligations of a contract. Conceding that the authority given 
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to the city, if she saw fit, at the expiration of defendant’s charter, to 
purchase the gas works, by implication conferred authority to operate 
said works, the State had the right to recall or withdraw the authority, 
as it did in the act of 1870, before the time for using the authority 
arrived. And the grant of the sole and exclusive privilege to plaintiff 
to make and vend gas, is utterly repugnant to the right of any other 
person or corporation to make and vend gas in New Orleans. And, 
this grant by implication, revoked or recalled any previous authority 
given the city to buy the gas works of the defendant on the first of 
April, 1875, for the purpose of making and vending gas. 

The powers and privileges granted by the State to the city of New 
Orleans, and other political corporations used in the a'lministration of 
government, may be recalled or modified by the legislature at pleasure. 
And in doing so they violate no contract protected by the constitution 
of the United States. Impressed with this view of the law, this court 
in 1850, in the case of the police jury of Bossier parish vs. corpora- 
tion of Shreveport, 5 An. 664, decided that “‘ the act of twentieth of 
March, 1839, incorporating the town of Shreveport, and giving the mu- 
nicipal authorities exclusive right to establish ferries across Red river, 
did not create a contract or vested rights in that corporation which the 
legislature could not constitutionally change or annul.” 

And this doctrine was reaffirmed by this court in the case of Marks 
vs. The Town of Donaldsonville, 24 An. 242. See also, the case of 
Layton vs. City of New Orleans, 12 An.515. Dillon on Corp. 2d ed. 37, 
40; 11 Peters, 539; 3 How, 534. We therefore conclude that the inter- 
vention of the city of New Orleans can not be maintained. 

It is therefore ordered that the judgement herein be set aside and 
annulled and it is decreed, that the plaintiff, the Crescent City Gas- 
light Company, has the sole and exclusive right to make and sell illu- 
minating gas in the city of New Orleans, for fifty years from first April, 
1875; that the act of March 1, 1860, extending the charter of the de- 
fendant, the New Orleans Gaslight Company, from first April, 1875, 
until first April, 1895, is unconstitutional and void; and that the de- 
fendant be injoined and inhibited trom setting up any claim thereunder 
or from attempting to carry on the operation of gas works or the busi- 
ness of making and vending gas after first April, 1875, or from, in any 
manner, impeding the plaintift from the full enjoyment of its fran- 
chises, rights, and privileges, arising under the acts of April, twenty, 
1870, and July 10, 1873. It is further ordered, that the intervention of 
the State be dismissed with costs, and the demand of the intervenor, 
the city of New Orleans, be rejected with costs of its intervention. It 
is further ordered, that the defendant pay costs of both courts. 

HoweE.t, J. Absent. 
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No. 5388. 


J. Davipson & Hitt v. Toomas B. Bopiey, Norwack [Ron 
Works, Intervenors. 


The note sued upon having been given subsequently to the date of a written contract and 
identified therewith in its own terms, it was proper to permit parol evidence to show the 
settlement or agreement under which it was given. The plaintiffs are not enforcing the 
written contract in all its parts, but suing on the note given in connection with said con- 
tract, yet for a sum different from that named in the coutract. The note is evidence of 
a change in the sum first agreed on, and is binding on defendant in the absence of error 
or fraud. 

The defendant being the agent of the intervenors and not their factor in the purview of the 
law invoked by them, and having had the possession and control of the machinery de- 
livered to them, and having pledged it to plaintiffs, who are not shown to have known 
that it belonged to intervenors, the pledge must be sustained. The intervenors put it in 
the power of the defendant to make such use of the machinery, and they must bear the 
loss, if any. The principle which sustains the pledge as collateral, which is placed in 
the hands of a broker to sell, must apply here. 

PPEAL from the Second District Court, parish of Orleans. Tissot, 
J. B. R. Forman, Ogden & Hill, for plaintiffs and appellees. 

Hornor & Benedict, F. N. Baker, tor defendant and appellant. Fellows 

& Mills, for intervenor and appellant. 

Howe tt, J. Plaintiffs sue on a note given by defendant for one- 
half of advances made by the former in excess of or beyond what was 
repaid from a certain source, under a contract for raising a stranded 
vessel. The defense is failure of consideration and release of liability 
by the raising of said vessel, an event, by the happening of which, it 
is alleged, the defendant would not be liable. 

A contract was entered into between the agents of Chailes Morgan 
and one John Halliday, by which the latter was to raise a stranded 
vessel for a stipulated sum. Another contract was made between the 
plaintiffs and defendant, by which the latter bound himself to pay 
one-half of a fixed sum, advanced by the plaintiffs beyond the amount 
received from the Halliday contract. This sam was subsequently in- 
creased, and before the vessel was raised, and while it seemed uucer- 
tain whether it would be, these parties came to an understanding as to 
the amount of the excess advanced by plaintiffs for the object of the 
original contract, and the note in suit was given by the defendant for 
_ his portion. The evidence by parol to show this was objected to on 
the ground that no new verbal agreement was alleged, and the written 
contract was limited to a less sum. The note having been given sub- 
sequently to the date of the written contract and identified therewith 
in its own terms, it was proper to permit evidence to show the settle- 
ment or agreement under which it was giver. The plaintiffs were not 
enforcing the written contract in all its parts, but suing on the note 
given in connection with said contract, yet for a sum different from 
that named in the contract. The note is evidence of another change 
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in the sum first agreed on, and is binding on defendant in the absence 
of error or fraud, which is not shown. 

The Norwalk Iron Works intervened, claiming the ownership of cer- 
tain machinery pledged by defendant to plaintiffs to secure said ad- 
vances, and have appealed from a judgment against them. The evi- 
dence shows that the defendant was their agent to sell the machinery, 
consigned by them to him, and that he sent machinery to various 
points, to be sold for cash or on credit, and settled: with intervenors 
for such sales. He was their agent and not their factor in the purview 
of the law invoked by them, and having had the possession and con- 
trol of the machinery in question, and having pledged it to plaintiffs, 
who are not shown to have known that it belonged to intervenors, the 
pledge must be sustained. 

The intervenors put it in the power of the defendant to make such 
use of the machinery, and they must bear the loss, if any. 

The principle which sustains the pledge of a note as collateral, 
which is placed in the hands of a broker to sell, must apply here. 

It is therefore ordered that the judgment appealed from be amended 
by changing the amount as against the succession of the defendant 
from $2000 to $2501 15, with five per cent. interest from eighteenth 
March, 1872, and as thus amended it be affirmed with costs. 

Rehearing refused. 





No. 5371. 
SUCCESSIONS OF JOHN AND MARY TRAINOR. 


This is a suit to force compliance with the terms of adjudication of property. The defense 
is want of title in the seller, the administrator of the Trainor estate. Trainor bought 
the lot about which the dispute is as to title, at a tax sale made in August, 1860, at the 
suit of the city of New Orleans, for city taxes. The sale was made under the provisions 
of the act No. 85 of the session of 1858, and act No. 175 of 1859, additional thereto. The 
provisions of these acts not having been complied with in the tax sale, it follows that the 
evidence does not establish a valid title in the succession of Trainor. 


PPEAL from the Second District Court, parish of Orleans. Tissot, 
J. Gilmore & Sons, for plaintiffs and appellants. Alfred Grima, 
for respondent and appellee. 

TALIAFERRO, J. The administrator caused property of the estate to 
be sold. John Hearne, the defendant in this suit, bought three lots of 
ground, with the buildings and improvements upon them. The terms 
were cash in hand; these lots were separately adjudicated to him at 
the price of $1000 each. Failing to comply with the terms of sale, a 
rule was taken upon him to show cause why the property should not 
be sold at his folle enchere. He set up in his defense that, as to one of 
the lots the succession was without valid title, and could not confer a 
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title on him; that the other lots were so situated that the buildings on 
the rear part of them were inaccessible from the street, except by an 
alleyway taken off one side of the lot to which the estate had no title, 
and as his inducement to bid for the rear lots was, that the buildings 
upon them could be used by means of the alleyway leading to the 
street, they would be of no practical use to him if deprived of the 
first or front lot by the true owner. On trial of the rule judgment was 
rendered in the defendant’s favor, and the administrator appealed. 

Trainor, it appears, bought the lot about which the dispute is as to 
the title, at a tax sale made in August, 1860, at the suit of the city of 
New Orleans for city taxes. The record of the tax suit in which the 
property was sold was introduced in evidence. The sale was made 
under the provisions of the act No. 85 of the session of 1858, and act 
No. 175 of 1859, additional thereto. The second section of the act No. 
85 of 1858 provides: ‘‘That the tux receipt or receipts of each delin- 
quent tax payer shall, after the expiration of thirty days’ publication 
referred to in the preceding sections, be severally stamped by the city 
treasurer with the words ‘published according to law,’ and shall from 
that time become an executory process against the party owing the tax, 
on which it shall be the duty of any judge of competent jurisdiction, 
as soon as applied to, to enter up judgment and grant a writ of seizure 
and sale against the property, * * * as in all other cases of seizure 
and sale provided for by the laws of the State.” The tax bill does not 
show the placing upon it of the treasurer’s stamp. The tax receipt 
was made out in the name of ‘‘ Widow Lanahan,” and the suit was 
brought against her. The notice of service is also addressed to Widow 
Lanahan, and the sheriff returned it with service made on ‘ Peter 
Leslie, tutor of the minor heir of Widow Lanahan, deceased.” 

On the part of the administrator it is answered, that the tax sale 
was in the nature of a proceeding in rem, and the regularity of the 
proceedings is presumed by law; that the sale could only be impeached 
by direct action of nullity at the suit of the party aggrieved, in which 
restitution of the price and the value of the improvements would be a 
condition precedent to the maintenance of the action, referring to Ba- 
relli v. Gauche, 24 An. 324, and Shields v. Lafon, 7 An. 135-6. It is 
shown on the part of the administrator that Trainor was in uninter- 
rupted possession of the lot in question from the day of the sale to the 
time of his death, a period of fourteen years. Lastly, it is contended 
that the act of 1873, No. 101, relieves all purchasers of real estate sold 
at public auction to satisfy judgments for State, parish or municipal 
taxes, and renders valid and perfects their titles after judicial posses- 


sion of the property purchased for two years under deed of sale duly 
recorded. 
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We are of the opinion that the evidence does not establish a valid 
title in the succession of Trainor, and that the judgment of the lower 
court should be affirmed. See case of Dupre v. Thompson, sheriff, et 
al., and cases there cited, 25 An. 504. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 

Rehearing refused. 








No. 3255. 
*E. W. BursBank v. C. A. anp L. L. Conrap. 


As Charles M. Conrad was an offender of a class mentioned in the act of Congress of the 
seventeenth of July, 1862, entitled an act to suppress insurrection, etc., this statute 
authorized the confiscation of his property, or the condemnation and sale thereof for the 
period of his life. By the decree of condemnation of the third of February, 1865, only 
such right or title as the said offender had, passed to and vested in the United States, and 
this was the title conveyed to plaintiff by the Marshal's sale on the twenty-ninth of 
March, 1865. 

But Conrad, at that time, had no title to the property, having sold it to the defendants by 
notarial act in the parish of St. Mary, on the third of June, 1862, not only prior to the 
seizure, but anterior to the passage of the confiscation act itself, although the act was 
registered only in 1870 in the parish of Orleans, where the property is situated. Hence 
the United States acquired no title and could not convey any to plaintiff. 

In regard to the property confiscated, the position of the United States was not that of a 
third party dealing with Conrad on the faith of the title standing in his name on the 
public records, or that of a bidder at a judicial sale, who is induced to buy the property 
standing on the public records in the name of the defendant in execution. 

The failure of defendants to record their title in the parish of Orleans as required by the 
registry laws of the State, subjected them to the risk of losing it, if seized by a creditor 
of their vendor, or if sold cr hypothecated by him to an innocent third party. But the 
title of the property was nevertheless in them from the time of the sale, and neither 
their vendor nor his heirs could recover it from them. 

As to the United States it was immaterial whether defendants had recorded their title or 
not; the property in question belonged to them and their title was not impaired by the 
proceedings under the act of July 17, 1862, instituted to confiscate the property ot Charles 
M. Conrad for offenses committed hy him. The defendants were not parties to these 
proceedings and their title to the property cou!d not be divested by the decree of con- 
demnation. 


PPEAL from the Fifth District Court, parish of Orleans. Leau- 

mont, J. Fellows & Mills, for plaintiff and appellee. OC. M. Con- 

rad, tor C. A. Conrad, defendant and appellant. OC. A. Conrad, curator 
ad hoc, for L. L. Conrad, defendant and appellant. 

Wrty, J. The plaintiff who purchased an undivided half of a ware- 
house and lot on Julia street, at a sale made by the marshal under a 
writ of venditioni exponas, issued by the United States District Court 
in the confiscation proceedings of the United States v. Ten Lots of 
Ground alleged to be the property of Charles M. Conrad, brought this 
suit against the defendants, the owners of the other half of said pro- 
perty, for a partition thereof. Alleging that said property can not be 
divided in kind without deterioration of value, he prays for a partition 
by licitation. 
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The court rendered the judgment prayed for, and the defendants 
appeal. 


Several interesting questions are presented in this case. One is: 
Assuming that the plaintiff bought at said sale, and the property so 
acquired belonged to Charles M. Conrad at the time it was condemned 
by decree of the United States District Court, under proceedings based 
on the act of July 17, 1862, commonly known as the confiscation act, 
did the estate so acquired confer on the plaintiff the right to demand 
of the defendants, who are admitted to be the owners of the other half 
of the property, a partition by licitation ? 

In other words, did the title acquired under said confiscation pro- 
ceedings (which have frequently been held only to convey the life 
estate of the party accused) give the plaintiff the right to demand of 
the defendants, the admitted co-proprietors, the sale of the thing held 
in common, and a division of the proceeds? 

Another, and the most important question in the case, is: Did the 
decree of condemnation and the sale by the marshal convey any title 
whatever to the plaintiff in and to the undivided half of said property, 
in view of the fact that prior to said confiscation proceedings, and 
prior to the act of July 17, 1862, authorizing it, Charles M. Conrad had 
by notarial act in the parish of St. Mary, on the third June, 1862, sold 
and conveyed said property to the defendants, the deed, however, 
although recorded in the parish ot St. Mary, not having been registered 
in the parish of Orleans until long after said confiscation and sale ? 

As the view we have taken of this question will dispose of the case, 
we will confine our investigations to it. 

And here we will remark that the act of July 17, 1862, ‘‘An Act to 
suppress insurrection, to punish treason and rebellion, to seize and con- 
fiscate the property of rebels, and for other purposes,” was not intended 
to confiscate the property ot rebels generally ; but its operation was: 
expressly confined to the property of persons of the class mentioned 
in the fifth and other sections; it was only the property of such per- 
sons that the act proposed to cunfiscate. The language is, ‘‘ that to 
insure the speedy termination o! the present rebellion, it shall be the 
duty of the President of the United States to cause the seizure of all 
the estate and property, mouey, stocks, credits and effects of persons 
hereinafter named in this section, and to apply and use the same, and 
the proceeds thereof, for the support of the army of the United States.” 

As Charles M. Conrad was an offender of a class mentioned, the 
statute authorized the confiscation of his property, or the condemna- 
tion and sale thereof for the period of his life. Bigelow v. Forest, 9 
Wal. 347. 

By the decree of condemnation ot the third of February, 1865, only 
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such right or title as the said offender had passed to and vested in the 
United States, and this was the title conveyed to the plaintiff by the 
marshal on the twenty-ninth March, 1865. But Conrad at that time 
had no title to the property, having sold it to the defendants by nota- 
rial act in the parish of St. Mary, on the third of June, 1862, not only 
prior to the seizure, but anterior to the passage of the confiscation act 
itself. When this law was brought to bear against Charles M. Conrad, 
the object was to punish an offense committed by him subsequent to 
the enactment thereot, and the penalty was to vest in the United States 
the property ot the offender during the period of his life. 

The confiscation of the property in question was not intended by the 
law, for it could inflict no punishment on Conrad, the alleged offender, 
because for a valuable consideration he had already sold it to the de- 
fendants, and as between the parties, without registry, the sale was 
perfect from the time of the execution thereof. Revised Code, 2456. 

In regard to this property the position of the United States was not 
that of a third party dealing with Conrad on the faith of the title 
standing in his name on the public records, or that of a bidder at a 
judicial sale who is induced to buy the property standing on the public 
records in the name of the defendant in execution. 

The failure of defendants to record their title in the parish of Or- 
leans, as required by the registry laws of the State, subjected them to 
the risk of losing it, if seized by a creditor of their vendor, or if sold 
or hypothecated by him to an innocent third party. But the title of 
the property was, nevertheless, in them from the time of the sale; and 
neither their vendor nor his heirs could recover it from them. If he 
was honest and owed no debts their title was safe; if the purchasers 
wished to avoid these contingencies, a compliance with the registry 
laws of the State would have given them ample protection. 

As to the United States, it was immaterial whether the defendants 
had recorded their title or not; the property in question belonged to 
them, and their title was not impaired by the proceedings under the 
act of July 17, 1862, instituted to confiscate the property of Conrad 
for offenses committed by him. 

Assuming the theory of the plaintiff to be true, that the United 
States occupied the position of a third party in the sense of the statute 
and jurisprudence of this State, and therefore the failure of the de- 
fendants to comply with our registry laws subjected the property in 
question to the decree of condemnation as the property of Charles M. 
Conrad, the effect will be that the plaintiff will hold it during the life 
of the offender, and then it will not pass to his heirs as the law of July 
17, 1862, contemplates. It can never pass to the heirs of Charles M. 
Conrad, because heirs can only inherit what belonged to the deceased, 
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and by succession they only succeed to his property. The property in 
question passed out of Charles M. Conrad when the notarial act of 
June 3, 1862, was executed, and this act will be binding on his heirs 
whether recorded or not; but the deed was recorded in the parish of 
Orleans on the eighth December, 1870. 

The fee or title of the property is beyond doubt in the defendants, 
and was at the time of the confiscation proceedings and before; and 
when the life estate of Charles M. Conrad owned by the plaintiff (if, 
under the circumstances, such could exist), is carved out, or has ter- 
minated, the defendants will recover the property not as heirs, but as 
vendees of Charles M. Conrad. And the anomaly presented is, that 
the plaintiff, claiming the life estate of Charles M. Conrad by virtue of 
the proceedings and sale under act of July 17, 1862, here sues the de- 
fendants, in whom the fee or title of the property is vested, for a par- 
tition by licitation; that is, for a sale of the thing and a division of the 
proceeds. And this life estate, assimilated by this court to the servi- 
tude of usufruct under our law, is fixed as the property in question in 
a proceeding to which its owners, the defendants, were not parties. 

To fix this servitude on the property, of what avail was it that 
Charles M. Conrad was constructively before the court at the time of 
the decree of condemnation? He was not the owner. Its condemna- 
tion did not affect him, even as a warrantor. It was the defendants 
alone who could be affected by the forfeiture of the property, and as 
they were not parties to the proceedings, their title to the property 
was not divested by the decree of condemnation. And the plaintiff, 
in buying from the marshal, was not in the position of a bidder at a 
sale under executiva for property standing on the public records in the 
name of the defendant in execution. 

He is charged with notice of the character of the decree under which 
the sale was made, that it was a confiscation sale, and he was bound” 
to know its legal effect. Bigelow v. Forrest, 9 Wal. 347. He bought 
only the title of the United States, which was not valid as regards the 
defendauts. Our conclusion is, that the property in question belongs 
to the defendants, and the plaintiff has no right to demand a partition 
thereof. 

It is therefore ordered that the judgment herein be set aside and an- 
nulled, and it is decreed that plaintiff's demand be rejected, and that 
the defendants have a valid title to the property described in the peti- 
tion, and that they be put in possession thereof. 

It is further ordered that plaintiff pay costs of both courts. 

Rehearing refused: 


*Carried by writ of error to the Supreme Court of the United States. 
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No. 5151. 
City or New ORLEANS v. PreRRE CAZELAR. 


The title to the act No. 7 of the extra session of 1870, is sufficiently expressive of its objects 
and purposes to indicate the intention of establishing a new city charter, and, as a con- 
sequence, the prescribing of the city limits or boundaries. 

Cities may properly be extended in their boundaries as need or convenience may require. 
The extension of their boundaries may, as in the present case, include rural districts, the 
condition of which is very materially different from the character of city property. 

Taxation must be equal and uniform, but the ascertainment of the proper standard of valua- 
tion to form the basis of taxation is well nigh insurmountable. It is at least a difficulty 
that is never clearly and satisfactorily removed. 

The principle is well settled and the doctrine established, that a Legislature may, without the 
infringement of constitutional rights, extend the boundaries of a city and embrace new 
territory, but that it is without power to authorize the city to levy any other than a uni- 
form and equal tax on all property alike. 

The tax in dispute in this case has been imposed since the city charter of 1870, which makes 
it the duty of the City Council to lay an equal and uniform tax upon all real and personal 
property in said city. 

From these well settled principles and the law applicable to this case, it must be concluded 
that the objections urged against the constitutionality and legality of the tax in question 
are untenable. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. G. S. Lacey, city attorney, for plaintiff and appellant. 
O. E. Schmidt, for detendant and appellee. 


TALIAFERRO, J. The city of New Orleans claiming from the defend- 


ant taxes to the amount of $405, he refuses to pay them on constitu- 
tional grounds, alleging that the act of the Legislature, approved March 
16, 1870, entitled “An Act to extend the limits of the parish of Or- 
leans,” ete., approved March 16, 1870, being act No. 7 of the extra ses- 
sion of 1870, as well as the act amending the same approved March 13, 
1871, upon which the city bases its right to tax his property is, so far 
as relates to the power and right set up to impose the tax sought to be 
enforced against him, unconstitutional and void. 

First—Because the object and purpose of the Legislature to extend 
the limits of the city of New Orleans, so as to embrace therein the 
entire area and territory ot the parish of Orleans, and so as to bring 
within the limits of said city that portion of said parish in which the 
property of the respondent is situated, is not expressed in the title of 
either of the aforesaid acts, as required by article 114 of the State 
constitution. 

Second—Because the said property of respondent is not city proper- 
ty, but is partly vacant land and partly a cultivated farm occupied by 
respondent for agricultural purposes, and is not required for either 
streets or houses or other purposes of a town or city, and by the afore- 
said legislative act No, 7 of the extra session of 1870, the said property 
has been brought within the taxing power of the city of New Orleans 
by an enlargement of its limits, solely for the purpose of increasing its 
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revenues ; that legislation of this kind is the taking of private pro- 
perty and the divestiture of vested rights without compensation, and 
is violative of article 110 of the State constitution and of article 5 of 
the amendments of the constitution of the United States. 

On trial of the case in the lower court there was judgment in favor 
of the defendant, and the plaintiff appealed. 

We think the title to the act No.7 of the extra session of 1870 is 
sufficiently expressive of its objects and purposes to indicate the inten- 
tion of establishing a new city charter, and, as a consequence, the pre- 
scribing of the city limits or boundaries. 

Under the second branch of the defense the defendant’s counsel re- 
opens the discussion of questions that have given rise to great diversity 
ot opinion, and it must be confessed have also presented to the legis- 
lator problems of intricacy and difficulty that he has never yet lucidly 
and satisfactorily solved. He has had to deal with a species of Gordian 
knot, for the untying of which we may probably suspect he was com- 
pelled to the use of the sword. The condition of humanity, it has 
been found, is such that while it renders the formation of society, and 
the living in communities under laws a source of inestimable benefit, 
yet from this same source from which blessings and advantages flow, 
come also along with them evils and vexations of the gravest charac- 
ter. The case before us presents an example. The defendant’s prop- 
erty is essentially a rural estate. It is situated several miles distant 
from the outskirts of the city; part of his lands are of the original 
forest, uncultivated and yielding no revenue. Cities may properly be 
extended in their boundaries as need or convenience may require. The 
extension of their boundaries may, as in the present case, include rural 
districts, the condition of which are entirely different from the charac- 
ter of city property. Taxation must be equal and uniform. The ascer- 
tainment of the proper standard of valuation to torm the basis of 
taxation is well nigh insurmountable. It is at least one that is never 
clearly and satisfactorily removed. The rural estates brought within 
the corporate limits of the city, it is argued, are endowed with advan- 
tages they did not possess before, and as an equivalent for the city 
advantages conferred, they should bear their proportion of the expenses 
that secure those advantages. But the equivalent in such a case is 
conjectural and never is settled upon by a concurrence of opinion even 
among those best qualified to determine the question. 

But the principle is well settled and the doctrine established, that a 
legislature may, without the infringement of constitutional rights, ex- 
tend the boundaries of a city and embrace new territory, but that it is 
without power to authorize the city to levy any other than a uniform 
and equal tax on all property alike. In Cooley’s Constitutional Limi- 
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tations, p. 504, second edition, it is written that ‘* Whenever the corpo- 
rate boundaries are established, it is to be understood that whatever 
property is included within those limits has thus been included by the 
Legislature because it justly belongs there, as being within the circuit 
which is benefited by the local government, and which ought, conse- 
quently,to contribute to its burdens. The Legislature can not, therefore, 
after having already, by including the property within the corporation, 
declared its opinion that such property should contribute to the local 
government, immediately turn about and establish a basis of taxation 
which assumes that it is not in fact urban property at all, but is agri- 
cultural lands and should be assessed accordingly.” 

The tax in dispute in this case has been imposed since the city char- 
ter of 1870, which makes it the duty of the City Council “to lay an 
equal and uniform tax upon all real and personal property in said city.” 
From these well settled principles, and the law applicable to the case, 
we conclude that the objections urged against the constitutionality and 
legality of the tax in question are untenable. 

It is therefore ordered that the judgment appealed from be annulled 
and reversed. 

It is further ordered that the plaintiff recover from the defendant 
the sum of four hundred and five dollars, the amount of tax sued for, 
with ten per cent. interest thereon from the thirty-first day of July, 
1873, until paid, with all costs of suit. 








No. 5514. 


Wma. G. Witmot et als. v. THe Ciry or New ORLEANS et al. 


In this instance a writ of injunction was issued by the Superior District Court, at the suit of 
plaintiffs, restraining tke city of New Orleans from enforcing any claim against them for 
pretended levee dues, wharfage or port charges, and prohibiting W. L. Evans, a justice 
of the peace, from futther proceeding in certain specified cases pending before his 
court. 

An exception was correctly taken to the jurisdiction of the Superior District Court. The 
constitutidnality of the tax imposed by the city being in question, an appeal lay directly 
from the justice’s court to this court. The city had the right to bring those suits before 
the tribunal having the proper jurisdiction of them. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. Fellows & Mills, for plaintiffs and appellees. Sam. P. 
Blane, assistant city attorney, for defendants and appellants. 
TaLiAFERRO, J. The plaintiffs, who are extensive dealers in coal, 
complain that they have been harassed by vexatious and illegal suits 
instituted against them by the city before a justice of the peace, for 
the purpose of compelling them to pay illegal exactions called “levee 
dues,” which it is pretended the plaintiffs are bound to pay for landing 

























NEW ORLEANS, FEBRUARY, 1875. 


. Wilmot et als. v. The City of New Orleans et al. 








and mooring their coal boats along the shore of the river above the 
limits of the city of Jefferson, where there are no wharves or facilities 
of any kind provided by the city of New Orleans for the landing or un- 
lading of vessels or boats of any kind. The plaintiffs applied to the 
Superior District Court for a writ of injunction, restraining the city fron 
enforcing any claim against them for pretended levee dues, wharfage 
or port charges, and that William L. Evens, second justice of the 
peace, be prohibited from further proceeding in certain specified casee 
on the docket of his court, and pending therein against the plaintiffs 
to enforce said claims. The writs of prohibition and injunction prayed 
for were granted. Citations were issued to the proper officers of the 
city ; and the city, by its attorney, filed an exception and answer. The 
exception is that the petition discloses no cause of action, and that the 
court is without jurisdiction to issue the injunction. The answer avers 
the right to collect the dues sued for, and prays judgment dissolving 
the injunction with damages. There was judgment in favor of the 
plaintiffs as prayed for, and the defendants have appealed. 

We think the exception well taken. The constitutionality of the 
tax imposed by the city being in question, an appeal lay directly from 
the justice’s court to this court. The city had the right to bring those 
suits before the tribunal having the proper jurisdiction of them. 4 
An. 11; 11 An. 696; 14 An. 505. 

It is therefore ordered that the judgment appealed from be annulled 
and reversed. 

It is further ordered that the injunction sued out in this case be dis- 
solved and the case dismissed at plaintiffs’ costs. 

Rehearing refused. 























No. 3609. 


SPALDING v. CITY OF JEFFERSON, AND PurpDoN v. THE City oF New 
ORLEANS et als.—Consolidated. 


The city is not responsible for the damages which may result to one of its officers when in 
the discharge of his duty. It is a risk which he runs when he accepts the position. 





PPEAL from the Eighth District Court, parish of Orleans. Haw- 
kins, judge ad hoc in the case of Spalding v. City of Jefferson. F. 
N. Butler and W. H. Rogers, for plaintiff and appellant. Rufus Wa- 
ples, assistant city attorney for the city of Jefferson, defendant and 
appellee. Dibble, J., in the case of Purdon v. the city of New Orleans. 
Rogers and Blane, tor plaintiff and appellant. H. H. Walsh, assistant 
city attorney, for the city of New Orleans, defendant and appellee. 
Fellows & Mills, for the other defendants than the city. 
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Morean, J. Plaintiffs were members of the Metropolitan Police 
force. In the discharge of their duty they were sent into the then city 
of Jefferson. 

They allege that they were fired upon by an armed body of men, 
who, they aver, were authorized so to do by the authorities of the city 
of Jefferson, and were grievously wounded. 

They aver that the authorities of the city of Jefferson having coun- 
tenanced this attack upon them, the city is responsible for the damages 
which were inflicted upon them. 

That they were wounded, and that their sufferings were great, is well 
established. But we do not think the city responsible for the damages 
which may result to one of its officers when in the discharge of his 
duty. It is a risk which he runs when he accepts the position. 

Judgment affirmed. 

Rehearing refused. / 








No. 5349. 


Payne, Dameron & Co. v. Eaton & Barstow—E. J. Gay & Co., 
Third Opponents. 

The third opponents in this case attempt to regulate the effect of a seizure by a creditor 
with special mortgage and vendor’s privilege, in what relates to them or their junior 
mortgage, eighteen months after the seizure had been released, the sale consummated, 
and the funds distributed. This is an extraordinary proceeding. There is no longer 
any ground for a third opposition to stand upon. The exception that there is no cause 
of action is well taken. 

PPEAL from the Fourth District Court, parish of Orleans. Lynch, 
J. Breaux, Fenner & Hall, for plaintiffs and appellees. Randolph, 

Singleton & Browne, for defendants. A. & W. Voorhies for third oppo- 

nents and appellants. 

Wr ty, J. The plaintiffs, the holders of a note of the defendants 
for $10,000, secured by special mortgage and vendor’s privilege on a 
plantation in the parish of St. Landry, foreclosed the mortgage via 
ordinaria, and on the seventh of September, 1872, the sheriff of St. 
Landry parish sold thereunder said plantation to Elbert Gantt (from 
whom the defendants had bought it) for $20,735, of which $865 48 was 
applied to payment of taxes and costs, and the balance was distributed 
as follows: $1912 63 was applied in part satisfaction of a writ issuing 
from the district court, parish of St. Landry, under a judgment on a 
note of concurrent rank and secured by the same mortgage ; $8897 68 
was applied in part satisfaction of the writ under which the sale was 
made; and the balance, $9056 20, was retained by the purchaser to be 
applied in part satisfaction to an outstanding note secured in the same 
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mortgage for ten thousand dollars, due avd payable on the first of 
January, 1873. — 

Eighteen months after the sale and distribution of the funds, as 
aforesaid, Edward J. Gay & Co. filed in this suit a paper which they 
term a third opposition, wherein alleging that they hold a mortgage, 
second in rank to the one under which the sale was made, for $4371 78, 
and alleging that the outstanding note of ten thousand dollars (for the 
part payment of which the $9056 20 had been retained by the pur- 
chaser) is not valid because the plea of failure of consideration lies 
against it; they pray that Payne, Dameron & Co., and Elbert Gantt 
be cited to show cause why they (Edward J. Gay & Co.) should not be 
paid the amount of their second mortgage, to wit: $4371 78 out of 
said $9056 20 retained by the purchaser, Elbert Gantt, to pay said 
note of $10,000. 

In bar of this third opposition the defendants therein, Payne, Dam- 
eron & Co. and Elbert Gantt, pleaded the following exceptions: 

First—The prayer of the petition of opposition is not in accordance 
with the requirements of article 171 C. P., because it does not pray 
that these defendants ‘‘may be ordered to do or to give a certain 
thing.” 

Second—Because the petition sets forth no cause of action on which 
a third opposition will lie. ; 

Third—Beeause the court is without jurisdiction of Gantt, who 
resides in the parish of St. Landry. The court dismissed the opposi- 
tion, and Edward J. Gay & Co., plaintiffs therein, have appealed. 

We think the court did not err in its conclusion. 

A third opposition ‘“‘is a demand brought by a third person not 
originally a party to the suit, for the purpose of arresting the execu- 
tion of an order of seizure or judgment rendered in such suit, or to 
regulate the effect of such seizure in what relates to him.” C. P. 395, 
‘‘ Such opposition may take place in two cases: 

First—“‘ When the third person making the opposition pretends to 
be the owner of the thing which has been seized. 

Second—‘t When he contends that he has a privilege on the proceeds 
of the thing seized and sold.” C, P. 396. 

‘‘ This opposition must be made before the court which granted the 
order of seizure or the judgment in virtue of which the provisional 
seizure has been effected.” C. P. 397. 

How the plaintiffs in this extraordinary proceeding expect “to 
regulate the effect of a seizure in what relates to them” or their 
junior mortgage, eighteen months after the seizure has been released, 
the sale consummated, and the funds distributed, we can not imagine. 

Until the sale was ended and the money distributed, of course 

11 
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Edward J. Gay & Co., junior mortgage creditors, could by third oppo- 
sition have regulated the effect of the seizure under the first mortgage 
in what relates to them. They could have caused a concursus; and 
contradictorily with the sheriff, the plaintiffs, the defendants, the 
purchaser, and the holder of the outstanding note for $10,000, due 
first January, 1873, secured by a prior mortgage, but alleged to be 
invalid for failure of consideration, they could have demanded the 
payment of their second mortgage claim of $4371 78, and the rights of 
all parties could have been fixed and the funds distributed accordingly. 
But eighteen months after the sale and the distribution of the funds, 
the remedy of the plaintiffs in opposition, Edward J. Gay & Co., was 
an hypothecary action. And if the outstanding note of $10,000 
secured by a prior mortgage, due first January, 1873, be invalid, of 
course the $9056 20 retained by the purchaser to pay it must be applied 
in discharge of mortgages next in rank. The exception that the 
petition sets forth no cause of action on which a third opposition will 
lie, was well taken; and the judge did not err in dismissing the oppo- 
sition, although the reason he gave therefor was not a good one. 

The case having been tried and submitted below on all the excep- 
tions, can be revised on all.of them in this court, although the judge 
dismissed the suit on one of them and said nothing in regard to the 
others. . 

Judgment affirmed. 

Rehearing refused. : 

Mr. Justice Morgan took no part in this case. 








No. 3892. 


THE PONTCHARTRAIN RAILROAD COMPANY Vv. THE CiTY OF NEW 
ORLEANS. 


In this case the act of the officers of the city and the men in their employ being a trespass 
upon plaintiff's property, for this the Jaw holds the corporation liable. A judgment in 
favor of the city of New Orleans, like other judgments, could only be executed by the 
proper officers of the law. It was the province of the court to see that its orders were 
obeyed. It was no part of the mayor’s duty to enforce its decree. 

PPEAL from the Seventh District Court, parish of Orleans. Col- 
lens, J. Lea, Finney & Miller, for plaintiff and appellee. B. F. 

Jonas, city attorney, S. P. Blanc, assistant city attorney, for defendant 

and appellant. 

Morgan, J. Plaintiffs purchased from Bernard Marigny a strip of 
land fifty feet wide. The purchase was made on the twenty-third Feb- 
ruary, 1830. The title of Bernard Marigny to the land in question can 
not be denied. The land was bounded on either side by a public 
street. 
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On the fifth March, 1830, the City Council authorized the plaintiffs, 
during the whole period of the existence of their charter, to cause their 
road to run in the street, road, or walking avenue, the whole to be 
established under the direction of the surveyor, and the mayor was 
authorized to allow them the use of the street, in so far as no incon- 
venience should result therefrom to the public. The quantity of the 
public road to be used by them was not to exceed twelve feet. 

Acting under this authority the plaintiffs erected a depot which 
covered their own land; the outside pillars thereof, side walls, side 
columns, and other portions of the depot rested upon the two strips of 
twelve feet each on either side of their property. A portion of their 
track was also laid by them. The buildings were erected within a 
reasonable time after the passage of the ordinance, and from that time 
until the vear 1870 they were in the peaceful and unrestrained posses- 
sion and enjoyment of the same. 

In July, 1870, the Common Council passed an ordinance by which 
they revoked the permission which had been given to plaintiffs to use 
these strips. The mayor shortly thereafter wrote to plaintiffs directing 
them to remove the obstructions from these strips. They applied for 
an injunction to protect their tracks as well as their depot. A rule 
was taken to set aside the injunction under article 307 of the Code of 
Practice, reserving to plaintiffs the right to recover from the city such 
damages as might be sustained by such dissolution if a definitive 
judgment should be rendered in their favor. The rule was made abso- 
lute; the motion to bond without furnishing security was granted, and 
the injunction dissolved in so far as to restrict the defendants in their 
legislative power to control and regulate the two strips of land of 
twelve feet in width which was in question, and in so far as it re- 
strained the defendants from removing or causing to be removed the 
obstructions upon these strips; the tracks, however, were not to be 
interfered with. This on the third September. It seems that a sus- 
pensive appeal from this judgment was applied for and denied. Appli- 
cation was then made to this court for a mandamus compelling the 
district judge to grant the appeal, and the preliminary order issued. 
What became of it, however, does not appear. 

The then mayor of the city declares that he had told an officer to be 
ready if the injunction was dissolved to remove the building at once; 
that he was informed of the decision of the district judge dissolving 
the injunction, and that, as he believes, within an hour or two after- 
ward, he gave a written order to the officer in which he directs him “ to 
have removed the obstructions from two strips of land twelve feet in 
width on Elysian Fields street, bordering the space formerly reserved 
by Bernard Marigny as a canal and covered by an old depot of the 
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Pontchartrain Railroad Company.” He was also instructed not to 
disturb the railroad track, or any part of the depot, except so far as 
might be necessary to clear the strips of land aforesaid. 

The officer, with a large force, proceeded at once to the execution 
of this order. On the same day, the president of the company ad- 
dressed a letter to the mayor in which he notified him that men were 
then tearing down their depot; that the judgment of the district court 
decided only that the obstructions upon the two strips be removed, but 
that the body of men to whom he referred were going far beyond the 
judgment of the court, and were inflicting damages of a serious nature 
upon the private property of the company, and while he asserted that 
he did not acquiesce in the judgment which was being executed, he 
asked him to arrest the wholesale destruction of the company’s 
property. 

On this protest and request no action was taken, no answer was 
made. The entire edifice was destroyed. The work of destruction 
commenced in the afternoon of Saturday, the tiird of September. 
It continued during that night, during all of the following Sabbath, 
and through the whole of that night. On Monday morning the build- 
ing had ceased to exist. The materials were all carried away and lost 
to the plaintiffs. 

The object of this suit is to recover from the city the value of the 
property thus destreyed and the damages consequent thereupon. 
There was judgment in favor of the plaintiffs for $34,428. Defendant 
has appealed. 

The conduct of the mayor was in our opinion reckless and illegal; 
the damage which it caused was large and unnecessary. He had no 
rigkt, under any circumstances, to take the law into his own hands. 
Admit that the judgment of the district court was in favor of the city. 
That judgment, like other judgments, could only be executed by the 
proper officers of the law. It was the province of the court to see that 
its orders were obeyed. It was no part of the mayor’s duty to enforce 
its decrees. And if it was, the injunction which the plaintiff obtained 
was not set aside in so far as il restrained the defendant from removing 
or causing to be removed the obstructions which were upon the prop- 
erty of the city. There was no authorization to tear down the whole 
building and leave the wreck thereof to be plundered by any one who 
chose to help himself. 

The damage was caused by the city and its officers. It is, therefore, 
responsible. 

The building was necessary to the plaintiffs. It was used as a depot. 
There goods were received and shipped. It was an adjunct, and a 
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valuable one, to another depot which they owned in the upper portion 
of the city. 

Some of the witnesses of the defendant say that it was not used as a 
depot; some that it was a nuisance; that it was used for filthy pur- 
poses; that it obstructed the view from the neighboring houses, and 
interfered with the river and the free circulation of air, and deteri- 
orated the value of property in its vicinity. One of them attributes 
his having been robbed to the proximity of that building to his resi- 
dence. But the same witnesses show that everything in that locality is 
more or less dilapidated; that the buildings are mostly out of repair; 
that it is infested with dance houses frequented by lew: and abandoned 
women. It seems to us that the police authorities of the city are more 
to blame for this state of facts than the freight depot of a railroad 


company. 

On the other hand, the officers of the company show that the depot 
was much used. The testimony of the witnesses who knew the build- 
ing best, says that the building though old was good ; that it was built 
of the best brick, cypress, cedar, iron, and covered with the best slate. 

Pilié, who is certainly authority upon such subjects, says that “ it 
was perfectly practicable in September, 1370, for the city to have re- 


moved the portion of the depot which encroached upon the two strips 
of twelve feet ;” and he describes, satisfactorily, we think, how this 
could be done, at a cost of not more than $6000, and in about three 
weeks time. Swanson says the same thing, fixing the cost at $3000. 
So does Evans; so does Besnard. 

The act of the officers of the city and of the men in their employ 
was a trespass upon plaintiffs’ property. For this the law holds the 
corporation liable. Rabassa v. Orleans Navigation Company, 5 La. 
461; Mabrie v. Canal Bank, 11 La. 83; MecGary v. City of Lafayette, 
6 An. 460. 

The only remaining question is the amount of damages which should 
be awarded. These damages consist of the value of the property 
destroyed and the expense and loss which its destruction caused. 
Upon this point we think the judgment of the district court should be 
amended so as to reduce the amount allowed by it to thirty thousand 
dollars. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be amended so as to reduce the sum allowed by it 
to thirty thousand dollars, and that thus amended the judgment be 
affirmed. Appellants to pay costs in the court below ; those of the 
appeal to be paid by appellees. 

Rehearing refused. 
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No. 4684. 


Epwarp J. Gay & Co. v. Eaton & Barstow. 


One must be sued before the judge having jurisdiction of the place of one’s domicile, except 
in the cases provided in the Code of Practice. The case of a factor having a lien for his 
advances on a crop is not embraced in the excepted cases. 

A court without jurisdiction to try the principal demand can not try an issue accessory 
thereto. A court that can not determine whether or not a debt exists, for want of 
jurisdiction, can not decide that there is a privilege, because the latter can not exist 
without the former. 

A sequestration is merely a conservatory order. <A court without jurisdiction of the case can 
render no order whatever binding the parties, and consent can not give jurisdiction. 
PPEAL from-the Fourth District Court, parish of Orleans. Lynch, 

J. Merrick, Race & Foster, for plaintiffs and appellants. Breauz, 

Fenner & Hall, for defendants and appellees. 

Wrty, J. The plaintiffs sued the defendants, a firm, which they 
allege is domiciled in the parish of Rapides, for $4771 78 for advances 
and supplies turnished defendants’ plantation, and they sequestered 
ten hogsheads of sugar and sixty-nine barrels of molasses, raised on 
said plantation, upon which they claim the furnisher of supplies’ lien. 
Behan et al. and Gantt intervened, asserting a preference to said 
produce. 

The court dismissed the suit ez proprio motu for want of jurisdiction, 
it appearing from the allegations of plaintiffs that the domicile of 
defendants’ firm was not in the parish of Orleans. 

From this judgment plaintiffs appealed. There is no error in the 
judgment. 

Under article 162 C. P. one must be sued before the judge having 
jurisdiction of the place of his domicile, except in the cases expressly 
provided in the Code of Practice. The case of a factor having a lien 
for his advances on a crop is not embraced in the excepted cases. A 
court without jurisdiction to try the principal demand can not try an 
issue accessory thereto. . A privilege springs trom the nature of the 
debt. A court that can not determine whether or not a debt exists, for 
want of jurisdiction, can not decide that there is a privilege, because 
the latter can not exist without the former. 

A sequestration is merely a conservatory order. A court without 
jurisdiction of the case can render no order whatever binding on the 
parties. And consent can not give jurisdiction. 

The case of Rochereau & Co. agents, v. Marcel Guidry, 24 An. 309, 
is directly in point and controls this case. There are other decisions 
of this court to the same effect. 

Judgment affirmed. 


Rehearing refused. 
Mr. Justice Morgan took no part in this decision. 
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No. 5515. 


State or Louisiana ex rel. THomas LYNNE v. JOHN CALHOUN, 
Administrator of Public Accounts et al. 


‘The plaintiff has failed to prove his allegations that there was, at the time of making his 
demand, money in the city treasury specially designated and set apart for the payment 
of judgments. Failing in this, he was clearly without right to the proceeding by man- 
damus, even if he could otherwise have resorted to it. 

PPEAL from the Superior District Court, parish of Orleans. 
it Hawkins, J. J. W. Thomas and Alfred Shaw, for relator and 
appellee. Samuel P. Blanc, assistant city attorney, for the defendants 
and appellants. 

TALIAFERRO, J. The relator avers that in pursuance of law he 
caused to be registered at the department of public accounts of the 
city of New Orleans, a judgment he had previously obtained against 
the city, amounting to $9742; that the same remains unpaid, after 
the lapse of eight months, although he has repeatedly applied to the 
proper officer for a warrant for its payment, which is steadily refused. 
He further alleges that since the registration of his judgment, as well 
as at the time it was registered, there has been repeatedly in the city 
treasury, and now is in it, a sufficient sum of money to pay the relat- 
or’s judgment, specially designated and set apart for that purpose in 
the annual budget, as well as additional provision therefor under the 
head of contingent expenses. 

The relator, on these grounds, applied to the court a qua for a writ 
of mandamus, commanding the defendant, Calhoun, as Administrator 
of Accounts, to warrant on the Administrator of Finance for the pay- 
ment of the relator’s judgment; he prays further a writ of injunction 
against the said Administrator of Accounts, restraining him from war- 
ranting on the general funds of the city for any purpose other than 
that for the payment of the said judgment, until the same be paid. 

A rule nisi was granted, and the defendant responded, showing for 
cause: 

First—That by act No. 5 of 1870, the court is without jurisdiction to 
hear, order or allow any writ of mandamus tending, either directly or 
indirectly, to compel the respondent to issue a warrant for the pay- 
ment of any claim or judgment against the city of New Orleans. 

Second—If the foregoing exception to the jurisdiction of the court 
be not entertained, the respondent for further cause denies that since 
the registry of the relator’s judgment large sums of money have been 
received by the Administrator of Finance, out of which the aforesaid 
judgment was entitled to be paid. He avers that there is no money in 
the treasury to pay said judgment, and that there has not been any 
for that purpose. 
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The rule was made absolute, and an order rendered that a perempt- 
ory writ of mandamus issue. 

- From this judgment the respondent has appealed. 

The plaintiff has failed to prove his allegations that there was, at 
the time of making his demand, money in the city treasury specially 
designated and set apart for the payment of judgments. Failing in 
this, he was clearly without right to the proceeding by mandamus, 
even if he could otherwise have legally resorted to it. 

We think the judgment of the lower court erroneous. 

It is therefore ordered that the rule be discharged at plaintiff's cost. 








No. 5334. 
City oF New Or.Eans v. I. W. Patron, Sheriff. 

This is a suit against the defendant, a former sheriff of the parish of Orleans, to recover 
from him an aggregate amount of costs and sherift’s fees alleged to have been paid him 
above what he was entitled by law to collect from the city in criminal cases. 

Under the provisions of the statute of 1857 the City Council could not go, in this matter, 
behind the certificates of judge and clerk. No material change has been made, on this 
point, under the provisions of section 1042, page 471, of the Digest of 1870. In the former 
case the treasurer was required to pay the sheriff's bills upon the certificate of the clerk 
and the presiding judge; in the latter case he is required to pay them after an account 
thereof shall be duly certified to be correct by the clerk of the court and the judge. 

Taking the context of the two sections above mentioned, their purport is clearly the same, 
although the phraseology is different. But it is impossible to conclude from such a dis- 
tinction, as contended for, that the city may, under the existing legislation, inquire into 
the legality of the sheriff's costs and fees when certified to as above stated. 


PPEAL from the Superior District Court, parish of Orleans. 

Hawkins, J. George S. Lacey, city attorney, Sam. P. Blane, as- 

sistant city attorney, for plaintiff and appellant. Hays & New, tor 
defendant and appellee. 

TALIAFERRO, J. The city brings this suit against the defendant, a 
former sheritf of the parish of Orleaus, to recover from him $12,920, 
alleged to be an aggregate amount of costs and sheriff’s fees paid him 
over and above the amount of costs and fees he was entitled by law 
to collect from the city in criminal cases. The answer is a general 
denial. There was judgment tor defendant, and the plaintiff has 
appealed. 

The defendant places his defense on the ground that, as he presented 
his bills to the proper city authorities month by month, they were duly 
certified according to law by the judge and clerk of the proper court 
to be correct, and that the city can not go behind the bills thus 
authenticated and contest any of the items therein contained. It is 
admitted by the plaintiff's counsel that under the provisions of the 
statutes of 1857 the city could not go behind the certificates of judge 
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and clerk as decided by the court in the case of Parker v. Robertson, 
14 An. 246, and that of Shaw v. Howell, 18 An. 195; but he seeks to 
show that under the provisions of section 1042, page 471, of the Digest 
of 1870 a material change was made as to the manner of payment of 
expenses in crimiual cases, and that the city may under the existing 
legislation inquire into the legality of the sheriff’s costs and fees 
charged in his bills, notwithstanding the judge’s and clerk’s certifi- 
cates. He arrives at this conclusion by a process of verbal criticism 
on the word upon used in the statute of 1857 and the word after used 
in the Revised Statutes of 1870. In the former case the treasurer was 
required to pay the sheriff’s bills upon the certificate of the clerk and 
the presiding judge; in the latter he is required to pay them after an 
account thereof shall be duly certified to be correct by the clerk of the 
court and the presiding judge thereof. 

We are unable to see the distinction contended tor. Taking the 
context of the two sections their purport and meaning are clearly the 
same, although the phraseology used is different. We conclude that the 
decree of the lower court is correct. 

Judgment affirmed. 





No. 3637. 
James Reapy et als. v. City or New ORLEANS et al. 


That the matter in dispute in this case against each of the plaintiffs is less than $500, is no 
ground to dismiss the appeal. The matter in dispute is the sum claimed by defendants 
under a contract with the city, and the amount in the contract far exceeds $500. The 
controversy as to them involves the validity of the contract. As they could appeal 
from the judgment, had it been against them, the plaintiffs also can appeal. 

It is sufficient that the surety has signed the appeal bond—the appellants, parties to the suit, 
being bound without signing the bond, to abide the result of the litigation. 

The appeal bond was filed in time. The delay occasioned by the mandamus proceedings to 
compel the judge to grant the appeal, can not prejudice the appellants. 

It is not necessary for one-fourth of the front proprietors on the whole length of a street in 
which improvements are to be made to petition the council for that purpose. It is 
sufficient if it be done by those on the portion sought to be improved. 


PPEAL from the Eighth District Court, parish of Orleans. Dibble, 
J. Ogden & Hill, for plaintiffs and appellants. Samuel P. Blane, 
assistant city attorney, for defendants and appellees. 


On Motion TO Dismiss. 


Wrty, J. The plaintiffs, James Realy and twenty other persons, 
property owners, fronting on a certain shell-road constructed by J. J. 
O’Hara, under a contract with tie city of New Orleans, sue to annul 
the contract on the grounds stated in the petition. And the defendant 
O’Hara sets up a reconventional demand against each of the plaintiffs 
for the amount due by them to him under said contract. 
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The suit as to all the plaintiffs was dismissed on various exceptions, 
except as to Schmidt, Miller, Lockhart, Reynolds, Fareday, and Sick- 
forth, contradictorily with whom judgment was rendered rejecting 
their demand and sustaining the reconventional demand of J. J. 
O’Hara against them. From this judgment they have appealed. 

Seven only of the plaintiffs who were dismissed on exception have 
appealed, and in this court they have signed a written consent to dis- 
continue the suit and dismiss the appeal. The six appellants, there- 
fore, contradictorily with whom the case was tried on the merits, are 
the only contestants on the part of plaintiffs now before the court. As 
to them the defendants move to dismiss the appeal. 

First—Because the matter in dispute against each of them is less 
than $500. 

Second—Because the appeal bond was not signed by the appellants, 
but only by the surety. 

Third—Because the bond was filed after the time for a suspensive 
appeal had expired. 

1. The matter in dispute is the sum claimed by the defendants 
under a contract with the city for building a shell-road and the amount 
involved in that contract far exceeded five hundred dollars. If the 
court below had held the contract to be invalid, the defendants would 
doubtless have been clamorous for an appeal, because the controversy 
as to them involved the validity of a contract in which they have an 
interest of many thousands of dollars. As they could appeal if the 
judgment had been against them, the plaintiffs also can appeal. 

2. The surety signed the appeal bond. This is sufficient, the ap- 
pellants, parties to the suit, being bound without signing the bond, to 
abide the result of the litigation. 

3. The appeal bond was filed in time. The delay occasioned by 
the mandamus proceedings to compel the judge to grant the appeal 
can not prejudice the appellants. 

The motion to dismiss the appeal from the judgment on the merits 
is denied ; and the motion to dismiss the appeal from the judgment on 
the exception by written consent of the parties is granted, appellants 
from said judgment paying costs of appeal. 


On THE MERITs. 


Howe tt, J. The only question presented by the appellants in this 
case is whether it is necessary for one-fourth of the front proprietors 
on the whole length of a street to be improved, or only those on the 
portion sought to be improved, to petition the council for that pur- 
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pose. This was judicially settled in the case of Daniel et al. v. City 
of New Orleans et al., 26 An. 1, in which it was said: ‘‘We think 
the law, when it speaks of one-fourth of the proprietors upon whose 
petition the City Council is to act, refers to the owners of property 
fronting on the portion of the street to be paved. There can be no 
reason for supposing the lawmaker intended that either the assent of 
the owner, whose front had already been paved, or that of him 
whose front it was not proposed to pave, should be heard, but only 
the assent of those in whose front the banqueting was to be made.” 
See also 23 An. 306. 

The judgment therefore in favor of defendants was correct. 

Judgment affirmed. 





Jacos F. WiLp v. ALBERT ERATH. 


In this case the notes given by defendant for the price of a certain piece of property were 
made the debt of the firm composed of plaintiff and defendant by the act of partnership 
and purchase, but the notes given by each partner to represent the cash which each 
agreed to advance as the capital of the partnership were and are the individual debt of 
each partner, and neither one is responsible for the notes of the other unless he expressly 
made himself liable therefor. The fact that the interest on such notes was paid by the 
firm and charged to the maker does not make the notes the debt of the firm, nor would 
the payment of said notes out of the interest of each partner in the partnership have such 
effect. 

PPEAL from the Seventh District Court, parish of Orleans. Col- 
lens, J. G. Schmidt, Kennard, Howe & Prentiss, for plaintiff and 
appellant. J. D. Augustin, F. B. Earhart, Alfred Shaw, for defendant 

and appellee. ° 

Howe Lt, J. This is a suit to effect the settlement of the partnership 
which existed between the parties, and the only question for our de- 
cision is whether or not the plaintiff is responsible for three notes made 
by the defendant to his own order and used as capital in establishing 
the partnership. 

These parties purchased a large brewery from Fasnacht Bros. for 
$100,000, one-fourth cash, and the balance in monthly installments, 
evidenced by notes made by the defendant to his own order and secured 
by mortgage on the property purchased. Not having the money to 
make the cash payment, the vendors agreed to take notes of the 
purchasers, indorsed by their friends, and the plaintiff, Wild, furnished 
one for '$12,500, indorsed by Hecker, and the defendant, Erath, three, 
one for $5000, indorsed by Ramelli, one for same sum, indorsed by 
Battalosa, and one for $2500, indorsed by Boehler. About four years 
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afterward, the defendant made a written proposition to the plaintiff 
to dissolve the partnership and transfer to him the property, claims, 
etc., on condition— 

First—That plaintiff would assume all the debts of the partner- 
ship. 

Second—The partners should release all claims against each other. 

Third—Plaintiff, within a fixed time, to discharge defendant from all 
outstanding notes having the signature of Erath & Co. (the style of 
their firm), and the mortgage notes given by defendant for the original 
purchase. 

This proposition was accepted, and the plaintiff entered into sole 
possession of the premises. He subsequently caused a notarial act of 
settlement to be prepared in conformity to the written proposition and 
called upon the defendant to sign it, which he refused to do, and hence 
this suit. 

As the three notes in controversy do not bear the signature of the 
firm, and are not especially mentioned, as are those given by Erath 
alone for the purchase of the property, we think they are not embraced 
in the proposition for a settlement. Inclusio unius est exclusio alterius. 
Unless they were specially and-expressly included, it would not be 
presumed that they would be, for they simply represented the cash 
capital which the defendant should have put in and are his individual 
debt, not in any manner the debt of the firm, and it was only the debts 
of the firm that plaintiff was to assume. The notes given by defendant 
for the price of the property were made the debt of the firm by the act 
of partnership and purchase; but the notes given by each partner to 
represent the cash which each agreed to advance as the capital of the 
partnership were and are the individual debts of each partner, and 
neither one is responsible for the notes of the other unless he expressly 
made himself liable therefor; and there is nothing in the record to 
show such assumed liability. The fact that the interest on such notes 
was paid by the firm and charged to the maker does not make the notes 
the debt of the firm. Nor would the payment of the said notes out of 
the interest of each partner in the partnership have such an effect. 

It is therefore ordered that the judgment appealed from be reversed, 
and that there be judgment in favor of plaintiff dismissing detendant’s 
claim in reconvention and condemning him to perform and carry into 
effect the contract of transfer and dissolution of partnership described 
in plaintiff's petition and marked “ B,” according to its true intent and 
spirit, defendant to pay all costs. 

Rehearing refused. 
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No. 5462. 
JoHN T. MICHEL v. ZERILLA MEYER et al. 


Where the transcript of the appeal was filed on the seventh of November, 1874, and on the 
eleventh the defendants, appellees herein, filed an answer praying for an amendment of 
the judgment, and where on the fourteenth they moved to dismiss the appeal, because 
the appeal bond was not for a sufficient amount, because the transcript was not filed in 
time, and because the clerk certifying the record omitted to append his signature; 

Held ——That the motion came too late. 

Besides, having joined in the appeal, the appellants ought not to be heard asking for its 
dismissal. 

The certificate appended to the record should be signed by the clerk. This court, of its own 
motion, orders it to be done, and denies the motion to dismiss. 

In this instance, where the plaintiff injoined an order of seizure and sale issued on behalf 
of defendants, the judge a quo did not err in dissolving the injunction for the sum really 
due by plaintiff, and perpetuating it as to the small sum received by defendant and to 
be credited to plaintiff, but he should have allowed damages on the amount that was 
due. The remittitur by defendants is an admission that the writ issued for more than 
was due. The making of a remittitur does not remove the existence of the cause for the 
injunction, to that extent, at the date of its issuance. 


PPEAL from the Fifth District Court, parish of Orleans. Oullom, 
J. R. King Cutler, fot plaintiff and appellant. J. M. Harding, 
for defendants and appellees. 


On Motion TO Dismiss. 


Wyty, J. The transcript of this appeal was filed on the seventh 
November, 1874. On the eleventh the defendants, appellees herein, 
filed an answer praying for an amendment of the judgment. On the 
fourteenth they moved to dismiss the appeal because the appeal bond 
was not for a sufficient amount, because the transcript was not filed in 
time, and because the clerk certifying the record omitted to affix his 
signature. 

The motion comes too late. Besides having joined in the appeal the 
appellants ought not to be heard asking its dismissal. 

The certificate appended to the record, however, should be signed 
by the clerk. Of our own motion, it is ordered that the clerk of the 
Fifth District Court, Thomas Duffe, affix his signature to the certifi- 
cate.appended to the record. And the motion of appellees is denied. 


On THE MERITs. 


Howett, J. The plaintiff injoined an order of seizure and sale on 


the grounds: 
First—That the creditor had given an extension and wag to receive 
rents of the property during said extension in consideration thereof. 
Second—That out of said rents the creditor was to pay the insurance 
premium, which she failed to do. 
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Third—The property is improperly described in the advertisement. 

On the trial in the lower court the judge found that the extension, 
which had been granted, had expired before the writ issued and had 
not been renewed, but that the defendant had received sixty dollars in 
rents, for which no credit was given, and he perpetuated the injunc- 
tion as to such sum and dissolved it as to the balance, without dam- 
ages. The plaintiff appealed, and in the answer the defendant asks 
that the judgment be amended by allowing the highest damages and 
dissolving the injunction in toto, because, pending these proceedings, 
a remittitur was entered in the executory proceedings. 

We think the judge a quo did not err in dissolving the injunction, 
for the sum really due and perpetuating it as to the small sum received 
by the defendant, but he should have allowed damages on the amount 
that was due. See 4 An. 150; 3 An. 125. 

The evidence does not establish the extension as alleged by plain- 
tiff, and the remittitur is an admission that the writ issued for more 
than was due. The making of a remittitur does not remove the exist- 
ence of the cause for the injunction, to that extent, at the date of its 
existence. 

It is therefore ordered that the judgment appealed from be amended 
by condemning the plaintiff and his surety on the injunction bond in 
solido to pay defendant, Z. Meyer, $600 damages and all costs of 
suit. 

Rehearing refused. 








No. 3580. 
MARTIN KENopsky v. MARK Davis et al. 


The privy, in this instance, being built upon the yard or space of ground belonging in com- 
mon between the parties, the defendant had no right to place or keep said privy on it 
without the consent of his co-owner. 

PPEAL from the Eighth District Court, parish of Orleans. Dibble, 
J. Whittaker & Rice, for plaintiff and appellee, J. J. Barnett and 

F, Fuselier; for defendants and appellants. 

TALIAFERRO, J. The plaintiff complains that against his consent, 
and greatly to his annoyance and injury, the defendants have built a 
privy in a yard owned in common by them and plaintiff, which, from 
the condition it is kept in, has not only become an intolerable nuisance, 
but works serious damage to the property of the plaintiff. He avers 
that, in the structure of the privy the defendants have illegally broken 
into the walls of the plaintiff’s building and rested the joists necessary 
in the construction of the privy, which is elevated to the hight of two 
stories, upon the walls of the plaintiff's building. He further sets forth 
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that the vault of the privy is constructed contrary to law, if the de- 
fendants had a right to place it where it is; that the offensive damp- 
ness and noxious effluvia necessarily arising saturate the walls of the 
plaintiff, injuring them seriously and causing damage to his stock o¢ 
goods kept in his building, owing to the close proximity of the nui- 
sance complained of. He prays damages to the amount of three thou- 
sand dollars, and that an injunction issue to prevent defendants from 
using or permitting to be used by others the privy so unlawfully estab- 
lished by them to the injury and annoyance of the plaintiff. 

The answer is a sweeping denial of all the allegations of the plaintiff. 
It avers that the vault and privies have been in the uninterrupted pos- 
session of the defendant, Davis, by himself and his lessees, for more 
than ten years, and the plea of prescription of ten years is interposed. 

This suit was commenced in the Sixth District Court in the year 1869. 
A judgment was rendered in that court on the twenty-fifth of May, 
1870, in favor of the defendants. An application was made for a new 
trial; but, pending the motion, the case was transferred to the then 
newly established Eighth District Court. In the Eighth District Court 
a new trial was granted, and the case was tried upon the voluminous 
evidence taken on trial of the case in the Sixth Court, with some addi- 
tional evidence taken on the second trial. In the inception of the suit in 
the Sixth Court, the judge thereof granted an injunction, which was dis- 
solved. He gave at considerable length the reasons that determined 
his decree in favor of the defendants, and it is not unworthy of re- 
mark that the judge of the Eighth Court, adopting entirely, as it ap- 
pears, the reasoning of the judge of the Sixth Court, arrived at a con- 
clusion diametrically opposite from that of the latter. The judgment 
of the Eighth Court awarded the plaintiff the three thousand dollars 
damages prayed for and perpetuated the injunction. 

From this judgment the defendants have appealed. 

We do not concur in opinion with either of our learned brothers of 
the courts below. The privy being built upon the yard or space of 
ground belonging in common between them, the defendants had no 
right to place or keep a privy on it without the consent of his co-owner. 
We are unable to find: from the large mass of evidence, conflicting as it 
does to no small extent, that the plaintiff has made out a case entitling 
him to three thousand dollars damages, or even that he is entitled to 
damages at all to any certain appreciable amount. 

It is therefore ordered that the judgment of the lower court, so far as 
it awards damages in favor of the plaintiff, be annulled and avoided, 
and that the judgment, as thus altered, be affirmed, the defendants 
paying costs in the lower court; the plaintiff and appellee paying costs 
- of this appeal. 

Rehearing refused. 
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This is a suit to recover the penalties stipulated in two charter parties, for the violation 
thereof, in relation to voyages to be made by two different vessels. 

The putting in default was sufficient as to one of the vessels, but there is no proof that either 
of the modes for putting in default pointed out in article 1911, R. C. C. No. 2, was ob- 
served in relation to the other vessel, until the day the contract expired, when it was im- 
possible for the vessel to execute her voyage on, or previous to, that day. The defendants 
are therefore liable jointly and in solido, as they bound themselves, only for the infraction 
of the contract as to one of the vessels. 

PPEAL from the Fourth District Court, parish of Orleans. Théard, 
A J. FF. C. Zacharie, for plaintiff and appellant. EF. Bermudez and 
Charles F. Claiborne, for defendants and appellees. 

Howe tt, J. The plaintiff sues to recover the penalties stipulated 
in two charter parties for the violation thereof. The defense is a gen- 
eral denial. Two vessels were chartered by the plaintiff to the de- 
fendants ‘‘for voyages from the ports of Ruatan and Utilla to New 
Orleans, until the first day of June, 1871, including any voyage which 
may have commenced on or previous to that day.” ‘he charterers were 
to furnish the said vessels with cargoes of fruit, or money to purchase 
the same; the freight was to be paid a part in advance, and the balance 
on arrival in New Orleans The penalty in the case of one vessel was 
fixed at $750, and of the other at $700. Oue of the vessels, the brig 
Ruatan, was at the date of the contracts (which were made in New 
Orleans), in the port of Grand Cayman ; the other, the schooner Lizzie 
Lina, in New Orleans. Three voyages were made by each of the ves- 
sels, the defendants in New Orleans advancing the funds to purchase 
the cargoes. On the twentieth May, 1871, the brig was ready to leave 
New Orleans to make the fourth voyage, and the captain called on J. 
Macheca & Co., with and through whom he had previously transacted 
all matters under the charter parties, notifying them in writing of his 
readiness to proceed to make the voyage, and demanding the funds 
necessary to procure the cargo. Macheca & Co. answered that their 
associates would not allow the vessel to go out; they agreed to pay their 
portion if the owner would not sue, and said they had advanced for the 
. others on the former voyages and had not been reimbursed. The other 
parties were aware that the brig was ready and awaiting advances. 
The schooner was ready on the twenty-second May, and the plaintiff 
(the captain thereof) called on Macheca & Co. in relation to both ves- 
sels, and was told that the charterers were losing money and proposed 
to compromise by keeping one vessel, if released from the other. 
Nothing was effected between the parties, and on the thirty-first May 
a formal demand was made of each of the defendants to comply with 
the charters, to which they answered in writing that they were “ready 
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to comply with the charter party.” On the next day they were called 
on for the balance of freight due on the last voyage, and for the money 
to purchase the next cargo. The freight was paid, but the cargo money 
was refused on the ground that the charter was abandoned. It is con- 
tended by the defendants that they were not legally put in default, 
and that if they were it was too late, as it was then impossible to begin 
@ voyage from Ruatan to New Orleans. 

As to the brig Ruatan, we think the defendants were put in default 
by the written demand of the captain on twentieth May, and that the 
evidence shows that she could have gone to Ruatan previous to the 
first of June. But, as to the schooner Lizzie Lina, there was no default 
_ until the thirty-first of May, the day on which the charter was to ex- 
pire. By article 1911, R. C. C. No. 2, the debtor is put in default either 
by the commencement of a suit, by a demand in writing, by a protest 
made by a notary public, or by a verbal requisition made in the pres- 
ence of two witnesses. ° 

There is no proof that either of the modes was observed in regard 
to the last named vessel, until the day the contract expired, when it 
was impossible for the vessel to go to Ruatan to commence a voyage 
on or previous to the first day of June, according to the terms of the 
contract. The defendants bound themselves jointly and in solido. 


It is therefore ordered that the judgment appealed from be reversed, 
and that the plaintiffs recover ot the defendants in solido the sum of 
$750, with legal interest from the first day of June, 1871, and costs. 








No. 3948. 
MECHANICS’ AND TRADERS’ BANK ¥v. J. BARNETT. 


This is a suit brought against defendant on a note drawn by him, and pledged as security to 
plaintiff by Carlos, Marks & Co. for the payment of three of their notes. The defense is 
that the defendant has paid two of the notes, and has tendered the plaintiff the amount 
of the last one, for which the instrument sued on was given in pledge, it being a note 
signed for accommodation and without consideration, for the benefit of the pledgors. 

The plaintiff knew that the pledge was an accommodation note. In law and equity, there- 

‘ore, the defendant ought not to be required to pay more than the amount for which the 
pledge was given, to wit: the three notes discounted by Carlos, Marks & Co., and ought 
not to be extended to cover money overdrawn by said Carlos, Marks & Co. But a formal 
real tender of the money having not been made as required by law, detendant can not be 
exonerated from interest and costs. 


PPEAL from the Fifth District Court, parish of Orleans. Leaumont, 
J. Randolph, Singleton & Browne, for plaintiff and appellant. LZ. 
Howard McCaleb, for defendant and appellee. 
Wrty, J. On the twenty-fourth of March, 1870, Carlos, Marks & Co. 
had discounted at the Mechanics’ and Traders’ Bank their three promis- 
12 
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sory notes for $1000 each, maturing, respectively, in thirty, forty-five 
and sixty days after date; and as security they pledged the accommoda- 
tion note of J. Barnett for $3100, drawn to his own order and indorsed 
in blank, payable sixty days after date. 

Carlos, Marks & Co. failed before the maturity of their first note, and 
it was paid by Barnett, who also paid the second note at maturity. 

He applied at the bank to pay the last note, for which his own was 
held in pledge, at maturity, and its payment was refused, the bank de- 
manding payment of the pledged note in full. The plaintiff, the Me- 
chanics’ and Traders’ Bank, then brought this suit against Barnett for 
$3100, the full amount of his accommodation note, issued to said Carlos, 
Marks & Co. The defense is the defendant has paid two of the notes 
and tendered the plaintiff the amount of the other, for which the in- 
strument sued on was given in pledge, it being a note issued for ac- 
commodation and without consideration to the pledgors, Carlos, Marks 
& Co. The court maintained the defense, giving judgment requiring 
the plaintiff to deliver to the defendant his note on payment of $1000, 
costs being paid by the plaintiff. 

The plaintiff has appealed. 

After the first note of Carlos, Marks & Co. had matured, it is con- 
tended, the bank obtained their consent to extend the pledge to cover 
the sum of $1126 32, the amount overdrawn by said pledgors, not 
being aware that the pledged note was accommodation paper. 

On the other hand, Carlos, who effected the discount with the bank, 
swears positively that the president and the cashier were acquainted 
with the fact that the note of defendant, given in pledge, was executed 
by him to Carlos, Marks & Co. for accommodation and without consid- 
eration. Therefore, if the subsequent conversation between the pres- 
ident of the bank and Carlos, in regard to the overdrawing by the lat- 
ter, be extended to imply his consent that the pledged note might also 
be held as collateral security for the amount so overdrawn (on which 
point the proof is not at all conclusive), it would be of no avail to the 
plaintiff, because the latter had knowledge that the thing pledged was 
accommodation paper. We regard the pretended second pledge of the 
note, or the statement in relation thereto, as a feeble attempt to secure 
a bad debt of $1126 32, the amount overdrawn by Carlos, Marks & Co. 
In law and in equity the defendant ought not to be required to pay 
more than the amount for which the pledge was given, which was 
nearly the full amount of the pledged note. He has already paid 
plaintiff two thousand dollars, and has offered to pay the balance—one 
thousand dollars—which was refused. 

The defendant swears he made a tender to plaintiff at maturity of 
the last note for which his own was pledged; but it is not proved that 
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a formal real tender of the money was made as required by article 407 
C. P. The defendant can not, therefore, avail himself of the exonera- 
tion from interest and costs stated in article 415C. P. See, also, 6 La. 
19; 4 R. 144; 2 An. 441; 12 An. 246; R. C. 2168, 2169; C. P. 404, 407. 

It is therefore ordered that the judgment herein be set aside, and it 
is decreed that the plaintiff recover of the defendant one thousand dol- 
lars, with legal interest from the twenty-fourth of May, 1870, and that 
the same be paid on plaintiff delivering to the defendant the note in 
suit, and also the note of Carlos, Marks & Co. for $1000, payable sixty 
days from the twenty-fourth of March, 1870. It is further ordered that 
defendant pay costs of both courts. 








No. 5526. 


STATE ex rel. ATTORNEY GENERAL et als. v. B. F. Jonas. 


It can not be doubted that the intention of the law is, that the city attorney must be elected 
biennially by the council. It is also clearly stated in the city charter that his term of 
office is two years. 

Under the law the council can only elect a city attorney on the third Monday of November, 
or as soon thereafter as practicable, and unless the term expires biennially at that time, 
this duty could not be performed by said council. 

The term of office of the mayor and administrators began on the first Monday of November, 
1870, and continued for two years. That of the city attorney, the surveyor and the re- 
corders began on the third Monday of November, at which time the law required these 
offices to be filled by an election for two years. 

With a view to give effect, if possible, to every part of the law, it must be concluded that 
the government established when the city charter went into operation in April, 1870, was 
a temporary organization, and that the permanent government began after the election 
of the mayor and administrators on the first Monday of November, 1870. 

Under this construction full effect can be given to that provision of the charter making it 
the duty of the council to elect a city attorney at the first regular meeting after its 
induction into office. This could not be done if the term of the city attorney began 
with the temporary organization in April, 1870, and continued for two years. The law 
clearly contemplated a vacancy and the beginning of a new term at the time required 
for the election. Otherwise, that election which was imposed as a duty on the city 
council could not have been performed—which would have been an absurdity. Hence 
it follows that the election of defendant by the council, as city attorney, on the fifth of 
December, 1874, was valid. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 

kins, J. Jury trial. Henry C. Dibble, Assistant and Acting At- 

torney General, and J. B. Cotton, for plaintiff and appellant. Labatt, 
Aroni, and Clinton, for defendant and appellee. 

Wy ty, J. This is a controversy under the intrusion act, for the 
office of City Attorney of New Orleans. On fifth December, 1874, the 
defendant, B. F. Jonas, was elected by the City Council, and on the 
same day H. H. Walsh, who is joined as co-plaintiff, was appointed by 
the Governor. 
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The court, on the verdict of a jury, gave judgment for the defendant, 
and plaintiffs appeal, 

The term of office is two years. At the beginning of a term power 
to fill the office by election is vested in the City Council. Section thir- 
ty-one of act No. 7 of acts of 1870. If a vacancy occurs, from any 
cause, power to fill it is confided to the Governor. Revised Statutes, 
section 1577. 

The important question is: When did the term of office begin ? 

If in November, 1874, the election of Jonas by the council, on the 
fifth of December, the first regular session after its own election, con- 
ferred title on him. 

If, on the other hand, the term began in April, 1874, when George S. 
Lacey, the late incumbent, was appointed, then his resignation on the 
fifth of December, 1874, created a vacancy, which was properly filled 
by the Governor, when he appointed H. H. Walsh. 

As there is much confusion in the charter of 1870 in regard to the 
beginning of the terms of the several offices therein mentioned as 
continuing for the period of two years, it becomes necessary to examine 
several sections of said charter, being act No.7 of acts of 1870. It 
was approved on sixteenth March, 1870. Section four provides that 
the government of the city of New Orleans shall be vested in a mayor 
and seven administrators, naming them; “and said mayor and ad- 
ministrators shall be appointed or elected as hereinafter provided and 
shall form the council of the city of New Orleans. The Governor 
shall, by and with the advice and consent of the Senate, appoint the 
mayor and the seven administrators, who shall hold their offices until 
the first Monday of November, 1870, or until their successors are elected 
and qualified.” It further provides for an election on that day. 

Section six provides: “That on the second Monday following the 
day of their appointment or election the council shall hold its first 
meeting in the city hall, at which the mayor and administrators of 
department elect, having presented and filed their certificates of 
election and qualification, as herein provided, shall enter upon the 
discharge of their duties as specified in this act, and their predeces- 
sors shall turn over to them all books, papers, property, money, and 
accounts pertaining to their offices and to the city of New Orleans.” 

Section eight provides what shall be the duties of the mayor; also 
that “his term of office, when elected, shall be for two years.” * * 
The charter‘also fixes the term of office of the administrators at two 
years. 

Section thirty-one provides: “ That it shall be the duty of the 
council at its first regular meeting after its induction into office, or as 
soon thereafter as practicable, to elect a secretary, whose duties shall 
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be, etc. Alsoa city attorney, learned in the law, who shall be the 
legal adviser of the corporation, etc. * * * He shall hold his office 
for a term of two years, unless sooner removed as provided for in this 
act. * * * Also acity surveyor, whose duty it shall be, ete. * * 
He shall hold his office for two years, unless sooner removed as pro- 
vided in this act. * * * Also six recorders, one for each district, 
whose duties, etc. * * * Such recorders shall hold their offices for 
a term of two years, unless sooner removed as herein provided for in 
this act, ete.” * * * 

It thus appears that a term of two years has been fixed as the period 
of duration for the offices of mayor, administrators, city attorney, 
surveyor, and recorders. The mayor and administrators are to be 
elected on the first Monday of November biennially. On the second 
Monday following their election ‘‘the council shall hold its first meet- 
ing in the city hall, at which the mayor and administrators of depart- 
ment elect, having presented their certificates of election and qualifica- 
tion, as herein provided, shall enter upon the discharge of their duties 
as specified in this act, and their predecessors shall turn over to them 
the books, papers,” etc. 

By express provision of secticn thirt)-one it is made the duty of 


‘the council at its first regular meeting after its induction into office, 
or as soon thereafter as practicable, to elect « secretary. * * * Also 
a city attorney, learned in the law, etc. * * * He shall hold his 
office for a term of two years,” etc. * * * That the intention of 
the law is, the city attorney must be elected biennially by the council, 
can not be doubted; and that his term of office is two years is clearly 
stated in the charter. 


The theory of plaintiff is that the term began first in April, 1870, 
when the city government was organized under the charter approved 
sixteenth March, 1870. Therefore the first term expired in April, 
1872, the second in April, 1874, and the third will expirein April, 1876. 
Consequently, when George S. Lacey, who was appointed on thirteenth 
April, 1874, resigned, a vacancy was created which, under Revised 
Statutes, section 1577, the Governor properly filled in appointing 
Walsh, December 5, 1874. The difficulty about this theory is, the 
council can only elect a city attorney for the first term, and after that 
can not exercise the power of election, which the statute doubtless 
intended it to employ biennially, because in the precise language of 
section thirty-one, creating the office, it is made the duty of “ the 
council at its first regular meeting aftcr its induction into office, or 
as soon thereafter as practicable,” to elect a city attorney; and under 
section six the first regular meeting is fixed on the second Monday 
following the day of the election of the council, to wit: the third 
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Monday of November. Under the law the council, therefore, can only 
elect a city attorney on the third Monday of November, or as soon 
thereafter as practicable; and unless the term expires biennially at 
that time, how can this duty be performed by the council? 

Construing all the sections together with a view to give effect, if 
possible, to every part of the law, we conclude that the government 
established when the charter went into operation, in April, 1870, was 
a temporary organization, and that the permanent organization began 
after the election of the mayor and administrators on the first Monday 
of November, 1870; also, that the language fixing the terms of the 
various offices was used with reference to the permanent organization 
of the city government. 

The term of office of the mayor and administrators began on the first 
Monday of November, and continued but two years. That of the city 
attorney, the surveyor, and the recorders began on the third Monday of 
November, being at the first regular meeting of the council after its 
induction into office, at which time the law required these offices to be 
filled by an election for two years. Under this construction full effect 
can be given to that provision of the charter making it the duty of the 
council to elect a city attorney at the first regular meeting after its 
induction into office. This could not be done if the term of office 
began with the temporary organization in April, 1870, and continued 
for two years. Where the law makes it the duty of the council to 
perform an act at a certain regular meeting occurring on the third 
Monday ot November biennially, the presumption is there was contem- 
plated a circumstance which shall renderthe act necessary, and in this 
case that circumstance was the contemplated vacancy occurring in the 
office of city attorney by reason of the expiration of the term thereof: 
The law clearly contemplated a vacancy and the beginning of a new 
term at the time it required the council to elect a city attorney for a 
term of two years. 

It would be absurd to say that the law intended the council to per- 
form a duty at a particular time biennially and at the same time meant 
that that duty could not then be performed. The council could not 
elect a city attorney at*the first regular meeting after its induction into 
office so that he could hold his office for two years, unless it was the 
beginning of aterm. And as before remarked, it could not elect at all 
if the theory of plaintiff be correct, that the term of said office ex- 
pires biennially in April; because there would never be a vacancy the 
council could fill at the first regular meeting after it was elected and 
inducted into office. 

Judgment affirmed. 
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No. 5562. 


AMELIA SrMonEaux, Wife of Emre E. Lauve, v. Epear P. HELtuim, 
Sheriff, et al. 


In this case it can not be doubted that the plaintiff had the right to manage her plantation, 
which was paraphernal property, and that a mandate having for its object the manage- 
ment thereof has a lawful object. Therefore, as there is no law forbidding the plaintiff 
from appointing her husband an agent to aid her in the administration of her planta- 
tion, it must be concluded that she had the right to do so. 

The thing seized being raised on the plantation of plaintiff, which she administered, aided by 
her husband as agent, it follows that it was her separate property, and not liable to seizure 
by her husband’s judgment creditors. 


PPEAL from the Fifteenth Judicial District Court, parish of As- 
sumption. Beattie, J. LeBlanc and Guion, for plaintiff and ap- 
pellee. FR. N. and William Sims, for defendant and appellant. 

Wrty, J. Mrs. John A. Sigur sued plaintiff and her husband in July, 
1873, for $1183 60, praying judgment in solido against them for said 
sum. In October, 1873, the suit was discontinued as to plaintiff, and 
judgment for the amount claimed was rendered against her husband, 
Emile E. Lauve. Execution issued in December following on this 
judgment, and twenty hogsheads of sugar, raised on the plantation of 
plaintiff, were seized by the sheriff. Thereupon the plaintiff sued out 
an injunction, claiming the sugar as the fruits of her paraphernal prop- 
erty, the plantation, administered by herself. The court maintained 


the injunction and the defendant, Mrs. Sigur, who was the seizing 
creditor, has appealed. 

It is admitted that the plantation on which the sugar was raised was 
the paraphernal property of the plaintiff. But two questions are pre- 
sented for decision : 


First—Could the plaintiff, during the existence of community, admin- 
ister her paraphernal property, the plantation, through her husband 
as agent, her health being such that it was impossible for her to take 
personally the management or supervision of the plantation ? 

Second—Did the plaintiff during the year 1873, when the sugar in 
question was raised, administer her plantation, on which she resided, 
through her husband as agent? 

Both of these propositions from the law and the evidence in this 
case we feel warranted to answer in the affirmative. 

The only limitation the law imposes in the contract of mandate is 
found in article 2987 of the Revised Code, which provides that: ‘The 
object of the mandate must be lawful and the power conferred must 
be one which the principal himself has the right to exercise.” 

In the case at bar no one doubts that the plaintiff had the right to 
manage her plantation, and that a mandate having for its object the 
management thereof has a lawful object. As there is no law forbid- 
ding the plaintiff from appointing her husband an agent to aid her in 
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the administration of her plantation, we conclude that she had the right 
todo so. 2 An. 890; 14 An. 68; 17 La. 426. 

After examining the evidence very carefully, we have come to the 
conclusion that the finding of the court a qua is correct in regard to 
the fact that the thing seized was raised on the plantation of plaintiff, 
which she administered, aided by her husband asagent. It was there- 
fore her separate property, and not liable to seizure by her husband’s 
judgment creditor, Mrs. Sigur. 

Judgment affirmed. 








No. 5541. 


StaTe ex rel. Mrs. Pecor et al. v, PARISH JUDGE OF THE PARISH OF 
St. Mary. 


The respondent refuses to grant to relators a suspensive appeal on the ground that their 
intervention not having been filed by leave of the court, or served or put at issue, did 
not authorize a judgment in their favor or against them from which they could appeal. 
In this there was error on the part of the judge a quo. If the relators were not parties to. 
the suit, it was because the judge erroneously refused to allow them to intervene. But. 
third parties may intervene when they allege, as they do in this case, that they have been 
aggrieved by the judgment. 


PPLICATION for a mandamus to be directed to the parish judge 


of the parish of St. Mary, EZ. B. Meniz. D. Caffrey, for relators. 
E. B. Mentz, in propria persona. 

TALIAFERRO, J. The relators complain that they were refused a sus- 
pensive appeal in a certain case pending in the parish court of the parish 
of Si. Mary, by the parish judge of that parish. A rule nisi was granted 
and the respondent answers: That he refused to grant the appeal on 
the ground that the relators were not parties to the suit; that their 
intervention not having been filed by leave of the court, or served or 
put at issue, did not authorize a judgment in their favor, or against 
them, from which they could appeal. They had no right to appeal 
from a judgment against the defendant, their intervention not having 
been passed on. 

We think there was error on the part of the judge. The relators, it 
appears, were not parties to the suit because the judge erroneously, as 
we think, refused to allow them to intervene. But third parties may 
intervene when they allege they have been aggrieved by the judgment. 
C. P. article 571. The relators aver that they have been aggrieved by 
the judgment. | 

It is ordered that the rule be made absolute, and that the parish 
judge of the parish of St. Mary do grant the relators a suspensive appeal 
as prayed for, upon their furnishing bond and security according to. 
law. It is ordered, further, that the respondent pay costs of these 
proceedings. 
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No. 3890. 
Payne & Harrison v. Mrs. H. A. STACKHOUSE. 


The difficulty in this case arises from the loss of a counter letter or private agreement 
existing between the plaintiffs and defendant, or rather from their disagreement in 
regard to the contents thereof. The bills of exceptionsas to the parol proof of the 
contents of the counter letter or written agreement between the litigants herein were not 
well taken, a sufficient foundation having been laid to authorize the admission of second - 
ary evidence. 

An unreasonable contract is not to be supposed probable. It is not to be presumed that 
plaintiffs, who were merchants and business men, would have consented to advance 
large sums of money to cultivate a plantation for defendant's benefit, and themselves 
incur all the risks and losses attending the enterprise if not successful. 


PPEAL from the Fourth District Court, parish ot Orleans. Theard, 
J. Breaux, Fenner & Hall, for plaintiffs and appellees. 0. Roselius 
and Alfred Phillips, for defendant and appellant. 

Wrty, J. The defendant appeals from a judgment against her for 
$39,652 20, on an account of the plaintiffs against the Barataria plant- 
ation, alleged to belong to her. 

The facts are, that this plantation belonged to J. W. Ross, the first 
husband of defendant; that from his succession the plaintiffs, who 
were creditors for $15,617 72, were induced to buy said property in 
the name of J. U. Payne, one of the copartners, at the request and 
for account of defendant, then the surviving widow; that the title was 
so taken merely for the purpose of securing the claim of plaintiffs, 
with the understanding that they were to cause the title to be trans- 
ferred to defendant, then Widow Ross, as soon as their claim and all 
the subsequent advances they agreed to make to carry on said ‘‘ Bara- 
taria plantation” were paid to them. The planting operations seem 
not to have been successful; instead of paying out, the debt largely 
increased, so that when the plaintiffs subsequently, at the request of 
defendant, caused the title to be transferred to Wm. Stackhouse, now 
her husband, a large debt remained on the books of plaintiffs against 
the Barataria plantation, embracing not only advances for the admin- 
istration and cultivation of said plantation, but large sums furnished 
to pay the personal expenses of defendant and her family, such as 
medical bills, traveling expenses, tuition and board bills of her 
children, and also the cost of a tomb for Mr. Ross, her deceased 
husband. 

The court was not satisfied that the evidence was sufficient to estab- 
lish the liability of defendant based on her alleged assumption to pay 
the debt of her deceased husband, and, striking from the account the 
amount thereof, to wit: $15,617 72, rendered judgment against the 
defendant for the balance due for advances made subsequent to the 
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purchase of said “ Barataria plantation,” to wit: $39,652 20. As 
appellees have not prayed an amendment of the judgment, the ruling 
of the court in this regard can not be revised. 

The difficulty in the case arises from the loss of the counter letter 
or private agreement existing between the plaintiffs and defendant, 
or rather from their disagreement in regard to the contents thereof. 
And here we will remark that the bills of exception as to the parol 
proof of the contents of the counter letter or written agreement be- 
tween the litigants herein were not well taken, a sufficient foundation 
having been laid to authorize the admission of secondary evidence. 

Both parties admit that there was a writing between plaintiffs and 
defendant, wherein it was stated that the purchase of said plantation 
was for defendant’s benefit; also that said plantation was to be culti- 
vated, and when plaintiffs were paid the amount of their existing claim, 
and also the amounts subsequently advanced by them, the title was to 
be conveyed to defendant. But the defendant contends that she was 
not to be responsible for any of the losses arising in the administration 
of the plantation; that if the crops were sufficient to pay out, she was 
to have the benefit; if they failed, she was to incur no personal re- 
sponsibility. , 

After examining the evidence carefully we have come to the con- 
clusion that this theory or version placed on the contract by the de- 
fendant can not be accepted by the court as the correct one. We think 
that the evidence of J. U. Payne, in regard to the nature of the con- 
tract, is more reasonable, and that plaintiffs’ theory is the correct one. 
The testimony of this witness, taken with the other proof in the record, 
satisfies us, as it did the judge a quo, that the real purchaser from the 
succession of J. W. Ross was the defendant; that J. U. Payne was 
merely a party interposed, and that the effort to make the plantation 
pay out the debt existing against it on the books of the plaintiffs was 
in behalf of the defendant; that as she was to get the benefit, if the ad- 
ministration of the plantation was successful, she must be responsible 
for the losses, if unsuccessful. It would be unreasonable to suppose 
that plaintiffs, who were merchants and presumably business men, 
would have consented to advance large sums of money to cultivate the 
‘Barataria plantation ” for defendant’s benefit, and themselves incur 
all the risks and losses attending the enterprise. 

Judgment affirmed. 
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Sam SmitH & Co. v. Ciry or NEw ORLEANS. 






There is no law that authorizes plaintiffs to claim interest on the bills issued by the city as 
currency ; nor is there any that sanctions their claim to interest on the warrants held by 
them, which, as well as the city notes, they have funded. 

The assent of the Mayor that the plaintiffs should receive bonds in lieu of the securities 
funded at their face value, and reserve for judicial investigation their claim for interest, 
was not binding on the city. ¥ 

The rights of the plaintiffs were fixed by a statute. They were authorized to exchange 
securities that bear no interest for bonds of like amounts that do bear interest. This 

they have done, and can claim no more. 





PPEAL from the Seventh District Court, parish of Orleans. Col- 

lens, J. L. E. Simonds and Alexander Walker, for plaintiffs and 
appellees. Samuel P. Blanc, assistant city attorney, for defendant and 
appellant. 

TALIAFERRO, J. The plaintiffs sue for legal interest on a large 
amount of what was known as “‘ city money,” held formerly by them, 
and which they exchanged for bonds of the city, bearing seven per 
cent. interest under the provisions of an act of the Legislature, ap- 
proved February 27, 1869, entitled “ An act to enable the City of New 
Orleans to fund its floating debt and to liquidate its indebtedness.” 
They aver that they funded the said obligations of the city under the 
express understanding that in doing so they reserved their right to 
claim interest on the notes or obligations so held by them, and to have 
their claim submitted for judicial determination—that this was as- 
sented to by the Mayor and the Administrator of Finance. They claim 
five per cent. interest on the amount of the obligations of the city held 
by them, from the first of January, 1869, to the second of July, 1870, 
the time at which they were funded. They further sue for interest at 
five per cent. per annum on $52,614 93, amount of warrants of the Con- 
troller drawn upon the City Treasurer. The interest claimed on the 
amount of warrants in like manner funded is for the same period as in 
the former case—the same reservation being made of the right to claim 
interest. 

The answer is a general denial. 

There is in the record a bill of exceptions, taken to the ruling of the 
court admitting tlhe plaintiffs to file a supplemental petition. The 
conclusions we have arrived at on the merits of this case render it un- i | 
necessary to pass upon the bill of exceptions. it 

The case was twice tried in the court below, and each time the judg- 
ment rendered was in favor of the plaintiffs. The defendant has ap- 
pealed. We think the judgment erroneous. We are unable to find 
any warrant of law that authorizes the plaintiffs to claim interest on 
the bills issued by the city as currency, and we are equally at a loss to 
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find any that sanctions their claim to interest on the warrants held by 
them, which, as well as the city notes, they have funded. The statute 
authorizing the city to fund its debt is entirely silent as to interest in 
either case. The assent of the Mayor that plaintiffs should receive 
bonds in lieu of the securities funded at their face value, and reserve 
for judicial investigation their claim for interest, was not binding on 
the city, and conferred no right upon the plaintiffs to recover interest. 
The rights of the plaintiffs seem fixed by the statute. They are 
authorized to exchange securities that bear no interest for bonds of 
like amounts that do bear interest. This they have done, and they 
are precluded from urging any further demands. 

It is therefore ordered that the judgment of the district court be 
annulled and reversed. It is further ordered that there be judgment 
in favor ot the defendant, the plaintiffs paying costs in both courts. 

Rehearing refused. 








No. 3952. 


Mr. AND Mrs. Lerranc v. City oF New ORLEANS. 


It has been decided by this court that the express grant of authority in article 118 of the 

«au. Constitution, to exempt from taxation property actually used for church, school, or 
charitable purposes, by implication prohibits the General Assembly from exempting 
property not actually used for such purposes. 

The exemption from taxation of property used for certain purposes, expressly granted in 
the constitution, or in a law specially authorized by the constitution, means an exemption 
from all taxation, municipal as well as State. It means a complete, and not a partial 
exemption, and this limitation must apply to the power of taxation previously delegated 
to the municipal corporations of the State. 


PPEAL from the Sixth District Court, parish of Orleans. Oooley, 
J. G. Schmidt, for plaintiffs and appellants. S. P. Blanc, assist- 
ant city attorney, for defendant and appellee. 

Wrty, J. In this controversy the important question is whether 
plaintiffs’ property situated on Bourbon sireet, actually used as a 
school house for the purpose of educating female children, is liable to 
the taxes of the city of New Orleans for the year 1869. 

Under the charter of the city existing prior to the constitution of 
1868, and in force when the taxes in question were levied, property 
actually used for a school was not exempt from taxation, uuless it 
exclusively belonged to an incorporated or a religious society. There- 
fore the defendant contends that the property of plaintiffs is not 
exempt from the taxes of 1869. 

On the other hand, it is urged that subsequent to the charter of the 
city denying exemption from taxes to plaintiffs’ school house, the con- 
stitution of 1868 was adopted, which provides, article 118, that “ tax- 
ation shall be equal and uniform throughout the State. All property 
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shall be taxed in proportior to its value, to be ascertained as directed 
by law. The General Assembly shall have power to exempt from 
taxation property actually used for church, school or charitable pur- 
poses.” * « * * * * 

And to carry into effect this constitutional provision, the General 
Assembly on twenty-first October, 1868, prior to the assessment of the 
taxes in question, passed an act exempting “colleges, school houses 
and other buildings for the purpose of education, and their furniture, 
apparatus and all equipments, and the lots thereto appurtenant and 
used therewith, so long as the same shall be actually used for that 
purpose.” It is urged that this law, in force at the time the taxes 
complained of were levied, exempted plaintiffs’ school house from 
taxation by the city. It has been decided by this court that the 
express grant of authority in article 118 of the constitution, to exempt 
from taxation property actually used for church, school or charitable 
purposes, by implication prohibits the General Assembly from exempt- 
ing property not actually used for such purposes. Morrison v. Larkin, 
tax collector, 26 An. 

Assuming that the statute of 1868, exempting all the property from 
taxation that the constitution authorizes, had as much effect as if the 
exemption had been mentioned in the constitution itself, the question 
is, did this exemption relieve the property of plaintiffs from subse- 
quent municipal taxation under the city charter previously granted, 
which contained no such exemption ? 

We think an exemption from taxation of property used for certain 
purposes, expressly granted in the constitution, or in a law specially 
authorized by the constitution, means an exemption from all taxation, 
municipal as well as State; that when the people, speaking through 
the constitutional convention and through the Legislature, declare 
that all property actually used for church, school or charitable pur- 
poses, shall be exempt from taxation, they mean a complete, not a 
partial, exemption from the burden of taxation; also, that this limit- 
ation shall apply to the power of taxation previously delegated to the 
municipal corporations of the State. Therefore we conclude that the 
school hotise of the plaintiffs was not liable to the taxes of 1869, 
assessed by the city of New Orleans. 

It is therefore ordered that the judgment herein in favor of defend- 
ant be annulled, and it is decreed that there be judgment for plaintiffs 
perpetually injoining the defendant from collecting the taxes assessed 
against their property for the year 1869, also annulling the judgment 
obtained. by the defendant for the amount of said taxes. It is further 
ordered that the defendant pay costs of both courts. 

Rehearing refused. 
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No. 5670. 
Lovet Lepoux, Administrator, v. J. E. Breaux, Sheriff, et als. 


After the decease of his wife, the plaintiff, administrator of community property, gave to A. 
Ledoux his note for a community debt, and mortgaged a tract of land belonging to the 
estate to secure its payment. The executrix of A. Ledoux obtained judgment, issued 
execution, and caused a seizure to be made. The plaintiff, as administrator, injoins the 
sale. The record shows that the estate has not been settled up; there are debts out- 
standing against it besides the one for which the administrator gave his note. Under 
such circumstances, the seizing creditor could expect only to be paid concurrently with 
other creditors of the estate in the due course of administration. His'proceedings are 
illegal and irregular. 

PPEAL from the Seventh Judicial District Court, parish of Pointe 
Coupée. Hewes, J. John Yoist and C. EF. Schmidt, for plaintiff 
and appellee. Hdward Phillips, for defendant and appellant. 

TALIAFERRO, J. The plaintiff administers the succession of his 
deceased wife. The property administered is community property. 
After the decease of the wife the plaintiff gave to A. Ledoux his note 
for a community debt, and mortgaged a tract of land belonging to the 
estate to secure its payment. The executrix of A. Ledoux sued upon 
this obligation and obtained judgment, with recognition of right of 
mortgage, and thereupon ‘issued execution and caused a seizure to be 
made. The plaintiff, as administrator, injoins the sale of the property 
seized on the ground that the debtor in execution has no right in the 
property seized, except what may remain to him after the settlement 
of the community affairs; that the property of the succession can not 
be subjected to the separate debts of the survivor in community. 

The defendants answer that their debt is a community debt, and the 
whole community property is bound for its payment, and that neither 
the administrator, heirs nor legal representatives have any interest 
therein until all the community debts are paid. There was judgment 
in favor of the administrator, perpetuating the injunction, and the 
defendants have appealed. 

The proceeding seems to be irregular. It appears that the succes- — 
sion has not been settled up; that there has been no final account; 
that there are debts outstanding against it besides the one for which 
the administrator gave his note and executed the mortgage which the 
defendants are seeking to enforce. It appears that after executing the 
note and securing its payment by the mortgage, the administrator took 
some proceedings toward a partition of the land, and caused it to be 
subdivided into seven parts or lots, and the defendants released the 
mortgage upon a portion of the land, restricting it to the lots or por- 
tions intended to fall by the partition to the plaintiff. But no partition 
was ever effected, nothing further having been done in regard to it 
than the filing of a petition praying for a division of the property. 
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The heirs were minors, and an order for the convocation of a family 
meeting was rendered, and beyond that no legal steps were taken in 
the matter. 

The defendant in injunction could expect only to be paid concur- 
rently with other creditors of the estate in the due course of adminis- 
tration. The proceedings taken are illegal and irregular, and the 
decree of the lower court perpetuating the injunction we regard as 
having been properly rendered. 

Judgment affirmed. 








No. 3868. 


THE BRITISH AND AMERICAN STEAMSHIP NAVIGATION COMPANY, 
Limited, et al. v. Srstey, Gurion & Co, et al. 


This is a claim for damages for the illegal attachment of the plaintiffs’ vessel in the suit of 
Sibley, Guion & Co. v. Fernie Brothers & Co. There was no just ground for seizing this 
vessel as the property of Fernie Brothers & Co., but there is some difficulty in fixing the 
damages to which plaintiffs are entitled. The true standard seems to be the expenses 
incurred and profits lost as the direct consequence of the seizure and detention and as 
far as they are ascertainable on the part of the plaintiffs. 


rs from the Sixth District Court, parish of Orleans. Cooley, J. 
Lea, Finney & Miller, for plaintiffs and appellants. Campbell, 
Spofford & Campbell, for defendants and appellees. 

Howe tt, J. The plaintiffs claim $30,000 damages for the illegal 
attachment of their vessel in the suit of Sibley, Guion & Co. v. Fernie 
Brothers & Co. in the Fourth District Court of New Orleans. 

The defendants excepted that there is no such corporation as the 
plaintiffs, and answered that Fernie Brothers & Co., of Liverpool, with 
the purpose of defrauding their creditors and obtaining a fictitious 
credit, conveyed to the plaintiffs’ company certain ships, which sailed 
under registers in their names, and were consigned to a firm in New 
Orleans, of which they, the Fernies, with other firms were members; 
that the control of said ships was in said firms, and no evidence of 
any title was carried by said vessels in the name of said company ; 
that said Fernie Brothers & Co. obtained a large credit upon the 
apparent ownership of said vessels, including the one claimed by 
plaintiffs, who are chargeable with the frauds of said firm, and that if 
there was a transfer of said vessel to the plaintiffs there was no deliv- 
ery. From a judgment in favor of defendants the plaintiffs have 
appealed. 

The plaintiffs have satisfactorily established their incorporation and 
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their ownership of the vessel which was attached by the defendants. 
They acquired the vessel before the claim upon whici: the attachment 
issued exis‘ed, and have sufficiently shown the various antecedent 
transfers. After the attachment, evidence of plaintiffs’ ownership was 
exhibited to the defendants and they released the seizure. We think 
the evidence shows that there was no just ground for seizing this ves- 
sel as the property of Fernie Brothers & Co. at the date of the 
attachment. The defendants were informed at the time that the ves- 
sel belonged to plaintiffs, and that the register which they examined 
in the office of the British consul at New Orleans was not evidence of 
ownership, while there was in said office a mercantile navy list and 
maritime directory showing the plaintiffs to be the owners. We are 
satisfied that they were the owners at the date of the seizure; but we 
have some difficulty in fixing the damages to which they are entitled. 
The true standard seems to us to be the expenses incurred and profits 
lost in consequence, directly, of the seizure and detention, which 
should be ascertainable on the part of the plaintiffs. They have 
shown an item of $213 for drayage of goods returned to shippers, 
telegrams, etc., and of $500 legal expenses. In addition to these items 
_ they are entitled to the expenses of the “ officer and crew list,” extra 
wharfage, etc., during the seizure, which, from the evidence, we will 
fix at $100 per day-for fifty-two days, $5200. Some witnesses speak 
of $200 per day for what is incorrectly called demurrage, that is, in- 
demnity for the privation of the use of the ship during her detention ; 
but when questioned as to the actual expenses during that time, about 
half that sum is stated. They are also entitled to the difference 
between the amount of the total passenger and freight list and the 
running expenses, but the evidence on this point is even more vague 
than on the former. With the view, however, of closing the litigation 
we will deduct the expenses fixed by two witnesses at $200 per day 
for twenty days, $5000 from the amount for freight, $11,381 30 which 
it is said the vessel could have carried in addition to the quantity car- 
ried after the release, leaving the sum of $6381 30. These three items 
($213, $500, $5200) and $6381 30 make the sum of $12,294 30 as the 
damages sustained. We are aware that these figures are not based on 
absolute data, but the plaintiffs have not furnished the requisite proof 
for any better calculation, and we think they have suffered damage to 
this amount by the wrongful acts of the defendants. 

It is therefore ordered that the judgment appealed from be reversed, 
and that plaintiffs recover of the defendants, Sibley, Guion & Co., in 
solido the sum of $12,294 30 and all costs in both courts. 
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No. 5612. 
Mrs. Emrty Heyman v. Toe SHERIFF OF East FELIcIANa et al. 


The judgment of separation between plaintiff and her husband was a nullity because it was 
nut executed by a giving in payment or by a bona jide non-interrupted suit to obtain pay- 
ment as required by article 2428 of the Revised Code, nor was it promptly published as 
required by article 2429. 


The conveyance under which plaintiff claims the property seized is covered by neither of 
the three cases mentioned in article 2446; and in the language of article 1790, such con - 
tract between husband and wife is forbidden. 

PPEAL from the Fifth Judicial District Court, parish of East 
Feliciana. Dewing, J. D. O. Hardee, for plaintiff and appellant. 

W. F. Kernan, for defendants and appellees. 

Wyty, J. On twelfth July, 1856, Mrs. Emily Heyman obtained judg- 
ment of separation of property and for one thousand dollars against 
her husband, on the admissions contained in his answer and the testi- 
mony of one witness, to the effect he was in embarrassed circumstances. 

In May, 1853, this judgment was published and execution issued, 
under which the plaintiff bought a lot of ground on the nineteenth 
December, 1858, crediting the judgment four hundred and thirty-seven 
dollars and forty-six cents. 

On twelfth February, 1869, more than twelve years from the rendi- 
tion of the judgment, it was revived by decree of court on a petition, 
the service of which was accepted by A. M. Heyman on second Feb- 
ruary, 1869. 

On twenty-first October, 1869, Heyman sold to his wife a lot of 
ground and buildings thereon in the town of Clinton for two thousand 
dollars, one thousand and eighty-five dollars thereof in settlement of 
the balance due on said judgment of his wife against him, and nine 
hundred and fifteen dollars thereof on the assumption of his wife to 
pay certain creditors of the seller, her husband, and it is conceded 
these creditors were paid. 

On twenty-ninth September, 1873, L. Bloom & Co. obtained judg- 
ment against A. M. Heyman on his note dated July 19, 1872; and on 
this judgment execution issued, and the house and lot in Clinton, con- 
veyed by Heyman to his wife, as aforesaid, were seized, whereupon 
‘ she sued out an injunction and prayed to be decreed the owner of the 
property. 

The court dissolved the injunction and condemned Emily Heyman 
to pay L. Bloom & Co. forty-two dollars and sixty-three cents general 
damages, and fifty dollars special damages, attorney’s fees. 

From this judgment the plaintiff appeals. 

The defense urged is as follows: 

First—The pretended judgment of separation of property is a fiction , 

13 
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a mere voluntary separation, the nullity of which can be invoked by 
any one at any time. 6 An. 730; 7 An. 92; 2 An. 483; 4 An. 65. 

Second—It was not followed up by a prompt and bona fide execution, 
an uninterrupted suit to obtain payment, as required by article 2428 
Revised Code. See also 1 R. 431; 4 An. 513; 11 An. 696; 12 An. 193. 

Third—The money demand granted in said judgment expired by the 
prescription of ten years, no revival of said judgment having been 
obtained within ten years from its rendition, as required by article 
3547 of the Revised Code. See, also, 21 An. 295. 

Fourth—The sale of the property in controversy by Heyman to his 
wife was an absolute nullity, being in contravention of a prohibitory 
law. Revised Code, articles 1790, 2446; 21 An. 466; 12 An. 173; 18 
An. 27; 4 An. 65. 

It is true the defendants, L. Bloom & Co., judgment creditors of the 
husband of plaintiff long after the separation of property, can not 
attack the judgment on the ground that it was collusive and rendered 
in fraud of creditors, 24 An. 49; still their seizure can be maintained 
if the conveyance of the property in question from Heyman to his wife 
in October, 1869, was an absolute nullity, because made in contraven- 
tion of a prohibitory law. 

Article 1790 of the Revised Code provides that: ‘ Besides the gen- 
eral incapacity which persons of certain descriptions are under, there 
are others applicable only to certain contracts, either in relation to the 
parties, such as husband and wife, tutor and ward, whose contracts 
with each other are forbidden, or in relation to the subject of the con- 
tract, such as purchases by the administrator of any part of the estate 
which is committed to his charge, and the incapacity of the wife, even 
with the assent of her husband, to alienate her dotal property or to 
become security for his debts. These take place only in the cases 
specially provided by law, under different titles of this code.” 

Article 2446 of the Revised Code provides that: ‘A contract of 
sale between husband and wife can take place only in the three follow- 
ing ‘cases : 

First—‘‘When one of the spouses makes a transfer of property to the 
other, who is judicially separated from him or her, in payment of his 
or her rights. 

Second—‘*When the transfer made by the husband to the wife, even 
though not separated, has a legitimate cause, as the replacing of her 
dotal or other effects alienated. 

Third—‘*W hen the wife makes a transfer of property to her husband 
in payment of sums promised to him as dower.” 

Under these articles of the Revised Code, we are constrained to hold 
that the conveyance in October, 1869, of the property in question from 
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Heyman to his wife for two thousand dollars, one thousand and eighty- 
five dollars thereof in discharge of the balance due on her judgment 
against him, and nine hundred and fifteen dollars thereof in the assump- 
tion of the wife to pay certain creditors of her husband, was an absolute 
nullity. 

The conveyance is covered by neither of the three cases mentioned 
in article 2446, and in the language of article 1790 such contract between 
husband and wife was “forbidden.” And this view of the law was 
taken by this court in Spurlock v. Mainer, 1 An. 302; a case directly 
in point, and the ruling has prevailed ever since. 

We will also remark that the judgment of separation was a nullity, 
because it was not executed by a giving in payment or ‘‘ by a bona fide 
non-interrupted suit to obtain payment,” as required by article 2428 of 
the Revised Code, nor was it promptly published as required by article 
2429. 

It is therefore ordered that the judgment herein be affirmed, ap- 
pellant paying costs of appeal. 


No. 5633. 
Tuomas H. Hunt v. Mrs. A. V. GRAVES. 


The land in controversy having been sold as the property of R. W. Graves, and his legal 
representative—the curator or administrator of his succession—having been cited to 
answer both the original and amended petitions claiming said land, and issue joined 
thereon as to him, the judgment for the land according to the corrected description was 
proper, but the judgment for the rent was erroneous. The curator was not the tres- 
passer or actual possessor, and the minors could not be held liable for the act of trespass 
of their mother, now deceased, as well as their father. They could only accept with 
benefit of inventory, and take the succession of their mother after its debts were paid. 
But her succession was not before the court, nor was any one who could stand in judg- 
ment for such a claim against her. 


PPEAL from the Thirteenth Judicial District Court, parish of 
Madison. Hough, J. EH. D. & W. Farrar, for plaintiff and appel- 
lee. A. W. Roberts, for defendant and appellant. 

Howe tt, J. This isa petitory action, in which plaintiff seeks to 
recover a tract of land described in his petition and purchased by him 
at sheriff’s sale, which he alleges was taken possession of and held by 
the defendant against his consent and wish, and also the rent thereof 
and damages during the wrongful occupancy of the defendant, who 
answered that the said land, constituting a plantation, is the property 
of the succession of her deceased husband, and called the administrator 
in warranty. 

Before the administrator made appearance the defendant died, and 
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on motion of plaintiff's counsel the case was revived in the name of her 
legal representatives. 

The administrator of the deceased husband answered, admitting that 
when he qualified he found the defendant in possession, and he permitted 
her, as widow in community, to remain so until her death, and that the 
plantation is now in the possession of her heirs, and he denied that the 
plaintiff has any right to said property. 

R. L. Graves, the tutor of the minor children, also answered, adopting 
the answer of the defendant, and denying that either the widow (the 
defendant) or himself, in his representative capacity, was ever in pos- 
session of the property claimed by plaintiff. 

Whereupon, the plaintiff, finding the property erroneously described 
in the sheriff’s deed, filed an amended petition, giving a corrected de- 
scription thereof, and explaining how the error occurred, and prayed 
that R. L. Graves, individually, as oné of the heirs and as tutor of the 
minor heirs, alleged to be then in possession, be cited to answer the 
amended petition; that he be declared owner of the land described in 
the amended petition ; that the deed of the sheriff to him be corrected, 
and, in other respects, prayed as in the original petition. Citation on 
the amended petition was issued to and served only on the tutor of the 
minors and the curator of the deceased husband and father. A judg- 
ment by default was taken “against defendant, on failure to answer 
the amended petition,” and confirmed ‘on proof in favor of plaintiff.” 
This judgment was rendered against ‘‘defendant’s” correcting the de- 
scription of the land, according to the adjudication to plaintiff, and 
condemning the “defendant” to pay the sum of five hundred dollars 
per annum for the rent of said property for four years, and at the same 
rate until possession is given to plaintiff, for which a writ was allowed. 

The plaintiff entered a remittitur for the rent of the last two years 
mentioned in the judgment after it was signed, and the tutor of the 
minor heirs appealed. His counsel assigns as error “that he was the 
only defendant, and was cited only as tutor, not as possessor indi- 
vidually; that minors can not be held liable as claimed; that the plain- 
tiff, by the amended petition, abandoned the suit for rent on the prop- 
erty first described, and does not claim it on the other; that the judg- 
ment for rent against him as tutor, he being the only person cited, is 
in error; that the question of correcting the deed could not be tried 
without proper parties ; that it was necessary to make the sheriff a de- 
fendant ; that defendant could not correct the deed of the sheriff; that 
motion for a new trial was overruled when plaintiff admitted the judg- 
ment to be for too much ; that the remittitur could not be filed after 
the judgment was signed, and if filed could not affect the motion for a 
new trial.” 
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The land having been sola as the property of R. W. Graves, and his 
legal representative (the curator or administrator of his succession) 
having been cited to answer both petitions, and issue joined thereon 
as to him, we think the judgment for the land, according to the cor- 
rected description, was proper; but it seems clear that the judgment 
for the rent, as rendered, is erroneous. The curator was not the tres- 
passer or actual possessor, and the minors could not be held liable for 
the act of their mother, as complained of. They can only accept with 
benefit of inventory, and take the succession of their mother after its 
debts are paid. But her succession was not before the court, nor was 
any one who could stand in judgment for such « claim against her. 

It is therefore ordered that the judgment for rent be reversed, with 
costs in favor of the tutor, and that in other respects it be affirmed. 
Appellee to pay costs of appeal. 


No. 5632. 
CHRISTOPHER Hunt v. JOHN Mayo. 


Under the act of 1868, Revised Statutes 2127, the jury must be drawn by the parish judge, 
clerk and sheriff. The drawing for the term was made by the parish judge, clerk, 
recorder and the sheriff. Therefore, all the officers required by law to draw the panel 
were present and officiated in the act. The placing in the order of the judge for the 
drawing at that term, the additional ofticer—the recorder—was, doubtless, an oversight, 
and may be regarded as surplusage. The objection to the drawing has no weight. 
PPEAL from the Ninth Judicial District Court, parish of Rapides. 

Orsborn, J. Criminal case. R. J. Bowman, for plaintiff and appel- 
lee. R.A. Hunter, for defendant and appellant. 

TALIAFERRO, J. This is a suit for slander and defamation of char- 
acter. The plaintiff, who is the pastor of a Methodist church at Alex- 
andria, complains that, on a public street in that town, he was met by 
the defendant, who wantonly and maliciously abused and slandered 
him, by repeatedly calling bim “a damned thief,” and applying to 
him other slanderous epithets in the presence and hearing of a number 
of persons, one of whom is a member of the church presided over by 
the plaintiff. He claims damages against the defendant for the sum of 
two thousand dollars. 

The defendant puts in a general denial, and alleges that if on the 
occasion referred to in plaintiff's petition the defendant did use harsh 
language in reference to tke plaintiff, he was justified in so doing by 
having previously received insult and abuse of an outrageous character 
from the plaintiff. 

The case was tried before a jury, who found a verdict against the de- 
fendant for one thousand dollars, from which he has taken this appeal. 
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An exception was taken to the panel of jurors drawn for the May 
term of the district court. The objection is that under the act of 1868, 
Revised Statutes 2127, the jury must be drawn by the parish judge, 
clerk and sheriff; that the drawing for the said term was made by 
the parish judge, clerk, recorder and sheriff. The objection, we think, 
has no weight. All the officers required by Jaw to draw the panel for 
the May term were present and officiated in the act. The placing in 
the order of the judge for the drawing at that term the additional 
officer, the ‘‘ recorder,” was, doubtless, an oversight of the judge, and 
may be regarded as surplusage. The objection was properly over- 
ruled. 

There are two other bills of exception in the record, which it is un- 
necessary for us to pass upon. 

We have in the record before us a mass of testimony taken on the 
trial of the case,in the court below, which displays the existence of 
much acrimony of feeling among the friends of the parties to this suit, 
who are colored men of respectable standing in the community in 
which they reside. We find nothing in the evidence and an attentive 
review of the case that authorizes us to alter the verdict and judgment 
of the lower court. 

Judgment affirmed. 








No. 5655. 
Mrs. Mary E. Hatsey v. P. S. SANDIDGE AND J. A. PAYNE. 


The testimony of J. H. Halsey, a brother of the plaintiff, was offered in evidence to show 
that a certain piece of land belonged to her at the time of her marriage to her present 
husband, one of the defendants in this case, and that she acquired it at a sheriff’s sale. 
The testimony was objected to on the part of the defense on the ground that it was an 
attempt to establish, by parol, title to real estate, which requires written evidence. The 
bill of exception to the admission of such proof was well taken. 

| ye from the Fifth Judicial District Court, parish of East Baton 

Rouge. Dewing, J. R. T. Posey, 8S. P. Greves, J. H. Halsey, for 
plaintiff and appellee. J. d G. W. Burgess and Andrew 8S. Herron, 
for J. A. Payne, defendant and appellant. 

TALIAFERRO, J. In this case the plaintiff, who is a married woman, 
sues her husband and James A. Payne in solido to recover from them 
two promissory notes, each for the sum of one thousand dollars, which 
notes she alleges are her separate paraphernal property, placed by her 
said husband in the hands of the other defendant, James A. Payne, as 
collateral security for the payment of one thousand dollars owing to 
said Payne by her husband, the said P. S. Sandidge. She prays that 
the said notes be restored to her, or, if disposed of by the defendants, 
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that she have judgment for the amount of the notes. Interrogatories 
on facts and articles were propounded to the defendants, each of whom 
answered them at great length. A bill of exceptions was reserved to 
the admission of the testimony of Sandidge, on the ground that he, 
the husband, could not testify against Payne in favor of his wife, Mrs. 
Sandidge. This testimony, however, was afterward stricken out. 

The plaintiff alleges that the two notes sued upon were received by 
her in part payment for a tract of land, her separate property, sold by 
her to John Yoist, of Pointe Coupee, in the year 1870, the land having 
been acquired by her previous to her marriage with the defendant, 
Pleasant S. Sandidge. J. H. Halsey, a brother of the plaintiff, Mrs. 
Sandidge, testified that the land sold by Mrs. Sandidge to Yoist be- 
longed to her at the time of her marriage to her present husband, and 
that she acquired it at a sheriff’s sale. The testimony of Halsey was 
objected to on the part of the defense, on the ground that it was an 
attempt to establish by parol, title to real estate, which requires written 
evidence. A bill of exceptions was reserved to the admission of the 
proof. We regard the action of the plaintiff so far as it is brought 
against her husband in this case as altogether null and without effect. 
The exception just noticed was well taken and must be sustained. 

It is ordered that the judgment of the lower court which was ren- 
dered in favor of the plaintiff against the defendants in solido for 
$1000, be annulled and avoided. It is further ordered that this suit be 
dismissed as of nonsuit, the plaintiff paying costs in both courts. 


No. 3553. 
Caism & Boyp v. P. J. LEFEBRE. 


This is a contract about a wall claimed to be in common. Buckner bought only what his 
vendors could sell. Not having paid one-half the cost of erecting the wall, they did not 
own half of it, and could not sell the half thereof. Buckner’s ignorance of the want of 
title to one-half of the wall in his vendors should not prejudice the plaintiffs, if it operate 
a hardship to him. His becoming owner of all the premises owned by his vendors con- 
ferred no immunity upon him to use the wall as a wall in common, free of charge. He 
acquired by his purchase only the right which his vendors had to make the wall one in 
common by paying half the cost of erection. Availing himself, as it seems he has done, 
of the benefit of the wall, it is but fair he should pay for one-half the expense incurred 
in building it. 


PPEAL from the Seventh District Court, parish of Orleans. 

i. Oollens, J. Randolph, Singleton & Browne, for plaintiffs and ap- 

pellants. Bermudez & Claiborne, for Lefebre, defendant and appellee. 
Gilmore & Sons, for Buckner, defendant and appellee. 

TALIAFERRO, J. The plaintiffs having, as they allege, caused to be 

erected on the division line between their property and that of the 
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defendant a substantial and costly brick wall, which the defendant is 
now using, and thereby making it a wall in common, and therefore 
bound to pay the plaintiffs one-half the expense of erecting it, which 
they set out to be the sum of $760 50, the defendant filed an excep- 
tion alleging that he is not the sole owner of the property stated to 
belong to him; that his coproprietor is the succession of John Le- 
febre, and until his coproprietor is made a party he is not bound to 
answer. After this exception was filed in August, 1869, the share of 
Lefebre, the defendant, in the property, and also the portion of it that 
‘belonged to the estate of John Lefebre, were both acquired by H. S. 
Buckner, who was thereupon made a party defendant, and judgment 
‘prayed for by the plaintiffs against him as owner in possession and 
using the wall as a wall in common. Buckner excepted that he can 
not be made a party defendant to the suit in the form in which it is 
attempted. The court sustained the exception and dismissed the suit 
as to Buckner. The plaintiffs have appealed. 

The defendant contends that as between the plaintiffs and Buckner 
there is no priority of contract or engagement, and no quasi contract 
from which liability might result. That he derived no benefit from the 
disbursements made by the plaintiffs, for the price paid by him included 
the value of the new wall as it stood at the date of the sale. The 
benefit, if any, was conferred upon his predecessor in the title. It is 
urged also that Buckner had no notice of the plaintiffs’ claim; that 
this claim or demand of the plaintiff was not recorded, and third par- 
ties ought not thereby to suffer. The plaintiffs hold that Buckner’s 
vendors, not having contributed to the building of the wall, had no 
interest in it, and that they could convey no greater interest or right 
than they had. The plaintiffs say no law requires them to record their 
claim; that the wall being a two or three-story wall is not presumed 
by law to be a wall in common (Civil Code, article 677;) that Buckner 
having purchased after plaintiffs instituted suit, had notice of their 
claim ; that he had no right to suppose the wall was a wall in com- 
mon, and was bound to inquire of his vendors whether they owned 
one-half of the wall. 

We are inclined to adopt for the most part the reasoning of the plain- 
tiffs. Buckner bought only what his vendors could sell. Not having 
paid one-half the cost of erecting the wall, they did not own half of 
it, and could not sell half of it. Buckner’s ignorance of the want of 
title to one-half the wall in his vendors should not prejudice the 
plaintiffs, if it operate a hardship on him. His becoming owner of all 
the premises owned by his vendors conferred no immunity upon him 
to use the wall as a wall in common free of charge. He acquired by 
his purchase only the right which his vendors had to make the wall 
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one in common by paying balf the cost of erection. Availing himself» 
as it seems he has done, of the benefit of the wall, it is but fair he 
should pay for one-half the expense incurred in building it. 

The case before us seems closely in point with that of Winter v. 
Reynolds, 24 An. 113. There the court said: ‘‘The defendant uses 
the party wall and neither he nor any one else has paid the plaintiff 
the half of its cost. It would seem that he is liable.” 20 An. 553; 22 
An. 114. With these views we think the exception should be over- 
ruled and the case remanded for further proceedings. 

It is therefore ordered that the exception taken by defendant to the 
plaintiffs’ right to sue be overruled and set aside. And it is further 
ordered that this case be remanded to the lower court to be proceeded 
with according to law, the defendant and appellee paying costs of this 
appeal. 


On REHEARING. 


Wyty, J. After further examination of the case we have come to 
the conclusion that our former judgment herein is correct. 

It is therefore ordered that the judgment of this court, rendered on 
the thirtieth November, 1874, remain undisturbed. 








No. 5666. 


Mrs. S. C. Lane v. Josuua G. CLARKE—HErRS OF LANE et als. 
Intervenors. 


The certificate of the clerk of the court a qua as to all the matters in regard to plaintiff, de- 
fendant, and the intervenors who have appealed, is sufficiently full. The proceedings as 
to the intervenor Bender, who did not appeal, are not material in the controversy between 
the parties before this court, and their omission from the record can not prejudice or 
affect the parties. 

The record shows that the citations on the intervenors were served, but before the specified 
delay expired, and before issue was formed thereon either by default or otherwise, the 
plaintiff caused the default taken by her against the defendant to be confirmed and the 
intervention dismissed. This was irregular and premature. Issue should have been 
joined. 

PPEAL from the Thirteenth Judicial District Court, parish of Mad- 
ison. Hough, J. E. D. & W. Farrar, for plaintiff and appellee. 

J. W. Montgomery, for defendant and intervenors, appellants. 

Howe tt, J. A motion is made to dismiss this appeal on the grounds: 
First—That one Bender, who was an intervenor, is not made a party. 

The record shows that his intervention was dismissed as of nonsuit, 

and he has not appealed. He therefore has no interest in maintaining 

the judgment between plaintiff and defendant, aud is not a necessary 


party to the appeal. He is no longer a party to the suit. 





SUPREME COURT OF LOUISIANA, 


Mrs. Lane v. Clarke. 








Second—The certificate of the clerk is not full and unqualified that 
the record contains all the testimony adduced, all the documents filed 
and all the proceedings had on the trial. 

lt certifies as to all these matters in regard to plaintiff, defendant, 
and the intervenors who have appealed. The proceedings as to the 
intervenor Bender, who did not appeal, are not material in the contro- 
versy between the parties before this court, and their omission from 
the record can not prejudice or affect said parties. The motion to dis- 
miss is therefore overruled. 


ON THE MERITS. 


The intervenors, the heirs of Lane and Ed. Waller, have appealed 
from a judgment dismissing their interventions as of nonsuit, and 
assigned for error “that the district judge permitted their interventions 
to be filed and ordered to be served; that before citations could be 
served and returned, the plaintiffs caused their interventions to be dis- 
missed, when no issues or answers were filed either by the plaintiff or 
defendant.” 

The record shows that the citations on the interventions were served, 
but before the specified delay expired, and before issue was formed 
thereon either by default or answer, the plaintiff caused the default 
taken by her against the defendant to be confirmed and the interven- 
tions dismissed. This, under the authority of Perkins v. Perkins, 20 
An. 257, was irregular and premature. Issue should have been joined. 

It is therefore ordered that the judgment appealed from as to the 
appellees and appellants be reversed, and the cause remanded to be 
proceeded in according to law. Costs of appeal to be paid by ap- 
pellees. 





Union National. BANK v. W1LL1AM H. CooLey AND D. C. Lasart. 


The defense that the indorser of a promissory note was released by the fact that the bank, 
without his knowledge or consent, gave up a warrant which had been pledged as collat- 
eral security, must be sustained. The indorser contends very properly that he could 
have made the warrant available, had it been retained and he required to pay the debt. 


PPEAL from the Sixth District Court, parish of Orleans. Saucier, 
J. Carleton Hunt, for plaintiff and appellee. D. C. Labatt and T. 

J. Semmes, for defendant and appellant. 
LupeineG, C. J. This is a suit against the indorser of a promissory 
note, who alleges that he was released by the fact that the bank gave 
up a warrant, which had been pledged as collateral security, without 
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his knowledge or consent. It appears the warrant had no validity, 
and, consequently, that the indorser was not in any manner affected 
by the giving up of the warrant, which had no value. 

It is therefore ordered that the judgment be affirmed with costs. 


On REHEARING. 


Howe tt, J. We held in our former opinion that the warrant which 
had been given as collateral was of no validity, and, consequently, the 
indorser was not in any manner affected by the giving of it up. It 
seems, however, that the warrant was valid and had value, and 
hence the return of it by the plaintiff to the principal debtor without 
the knowledge or consent of the indorser or surety was an injury to 
the latter. He contends, very properly, that he could have made the 
warrant available had it been retained and he required to pay the 
debt. 

It is therefore ordered that our former decree be set aside; that the 
judgment against the appellant, D. C. Labatt, be reversed, and that 
there be judgment in his favor with his costs. 








No. 5677. 
JEss—E A. MATHEWS v. PETER H. Kemp et al. 


The judge a quo erred when he refused the surety the right to have the property of the 
principal discussed, he having pointed out the same and furnished the necessary money. 
PPEAL from the Sixth Judicial District Court, parish of St. Helena. 
E. F. Russel, acting judge. J. M. Wright, for plaintiff and ap- 
pellee. 7. & EH. J. Ellis, for defendant and appellant. 

MorGAN, J. The suit is upon the following obligation : 

““Twelve months after date I, P. H. Kemp, as principal, and T. B. 
Kemp and S. W. Kemp, as securities, promise to pay Jesse A. Mathews, 
or bearer, twelve hundred ($1200) dollars for value received. 

January 1, 1873. 

(Signed) P. H. Kemp, 
T. B. Kemp, 
S. W. Kemp. 

T. B. Kemp and S. W. Kemp pleaded that they were securities only, 
pointed out property of the principal, and deposited money to have it 
discussed. There was judgment in solido against them all. T. B. 
Kemp appeals. 

The question we have to determine (all others having been aban- 
doned), is as to the appellant’s plea of discussion. Is he bound as 
principal, or is he only bound as surety? It seems to us the question 
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is answered, in terms, by the instrument sued upon. In this view of 
the case the judgment which refused the surety the right to have the 
property of the principal discussed, he having pointed out the same, 
and furnished the necessary money therefor, is erroneous. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the district court as regards the appellant, T. B. Kemp, be avoided, 
annulled and reversed, and that the case be remanded to be proceeded 
with according to law, appellee to pay the costs. 


No. 5675. 
N. K. Knox v. Potice Jury or East BATON ROUGE. 


As the police jury of East Baton Rouge has laid out a public road on the land of the plaintift 
without allowing the jury of freeholders to assess such damages as he may sastain 
thereby, it has acted in violation of the law, and the plaintiff has the right to appeal 
to the court for an injunction restraining the police jury from illegally divesting him 
ot his property. 

PPEAL from the Fifth Judicial District Court, parish of East 
A Baton Rouge. Dewing, J. J. O. Fuqua, for plaintiff and appel- 
lant. George A. Griffith, for defendant and appellee. A. S. Herron, 
for intervenors. 

Wyty, J.- One hundred and ninety-eight citizens of the parish of 
East Baton Rouge petitioned the police jury to establish a public road 
connecting the Jones Creek Road with the Clay Gut Road, extending 
across the land of the plaintiff, N. K. Knox; and on the fifth of August, 
1873, the police jury passed the following ordinance : 

‘*Be it resolved by the police jury in and for the parish of East 
Baton Rouge and State of Louisiana, That the right of way, as prayed 
for in the petition of one hundred and ninety-eight citizens, be and the 
same is hereby granted; provided, that the same shall not cause any 
expense to the parish; and, provided, further, that said road shall not 
be opened to the public until after all the crops liable to damage there- 
from shall have been harvested. 

‘*Resolved, That the president appoint a committee of six free- 
holders to lay out said road.” 

The president appointed a committee in accordance with the fore- 
going resolution. 

The plaintiff alleges that said committee laid out said road across 
his land without notifying him of the time when they would make the 
location, and he fears they have made a report of their action to the 
police jury, recommending the adoption of said road; and he fears 
that said report will be adopted at the next meeting of the police jury. 
Wherefore, he appeals from the decision of said committee, and prays 
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for an injunction, which was granted, restraining the police jury from 
adopting said report and establishing said road for the following 
reasons : 

First—Because his property can not be taken for a public road with- 
out adequate compensation for the damages incurred by him thereby ; 
and as the police jury expressly authorized the road with the under- 
standing that it shall result in no expense to them, they do not con- 
template paying the damages that plaintiff may incur. 

Second—The law requires the committee to be appointed by the po- 
lice jury; whereas here it is appointed only by the president of the 
police jury. 

Third—Plaintiff avers the members of the committee were not sworn 
as required by law before proceeding to lay off the road. 

Fourth—Petitioner was not notified of the time and place of the 
meeting of said committee for the purpose of locating said road. 

Petitioner further alleges that if said road is established as prayed 
for it will cause him damages in the sum of one thousand dollars, as 
he will be compelled to keep up two lines of fence, each about half a 
mile long, besides the cutting of his land in two parts, thus making its 
use and cultivation more difficult and expensive. 

The answer admits that the road was laid out by the police jury, 
and avers that everything required by law was done. The defendant 
prays for the dissolution of the injunction and two hundred dollars 
damages. The court dissolved the injunction, with seventy-five dol- 
lars damages, and the plaintiff appealed. 

The police jury has the right to lay out public roads, and under sec- 
tion 3368 of the Revised Statutes ‘it shall be lawful for any individual, 
through whose land the police jury shall cause a public road to be laid 
out, to claim a just compensation therefor.” 

Section 3359 provides that “all roads to be hereafter opened and 
made shall be laid out by a jury of freeholders, consisting of not less 
than six inhabitants of the parish where said road is to be made, to be 
appointed for that purpose by the police jury; it shall be the duty of 
said jury of freeholders to trace and lay out such road: to the greatest 
advantage of the inhabitants and as little as may be to the prejudice 
of inclosures, and assess such damages as any person may sustain. 
They shall take the following oath.*** All damages assessed by the 
said jury to an individual, through whose land the road may run, shall 
be deemed a parish charge, and be paid by the treasurer of said .par- 
ish.” ** * 

Section 3370 provides that ‘‘ whenever any individual through whose 
land a road laid out as aforesaid shall pass may be dissatisfied with 
the decision of the freeholders laying out the same, either as to the 
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course the same is to take, or to the damages to him assessed, he may 
have an appeal to the district court for the parish in which said road 
lies, provided he prosecutes the same at the next session of said court 
after the laying out of the said road or the assessment of the damages ; 
and no appeal shall be set aside for the want of form in bringing the 
suit before the court. Injunction to stay proceedings may be issued in 
said case when the case requires the same.” 

It is evident that the defendant, the police jury of the parish of East 
Baton Rouge, can not establish a public road on the land of the plain- 
tiff without complying with the law conferring the power on said cor- 
poration to establish roads. It must appoint a jury of six freeholders, 
who shall take the oath provided by law, and who shall trace and lay 
out the road to the greatest advantage of the inhabitants and as little 
as may be to the prejudice of inclosures, and assess such damages as 
may be sustained by the person through whose land the road may 
run; and the person dissatisfied with the decision of the freeholders 
laying out the road, either as to the course the same is to take, or 
the damages to him assessed, may appeal to the district court of the 
parish in which the land lies. 

As the police jury has laid out a public road on the land of the plain- 
tiff without allowing the jury of freeholders to assess such damages as 
he may sustain thereby, it has acted in violation of the law, and the 
plaintiff has the right to appeal to the court for an injunction restrain- 
ing the police jury from illegally divesting him of his property. 

It is therefore ordered that the judgment herein be annulled, and it 
is decreed that the defendant be perpetually injoined from establishing 
a road on the land of the plaintiff, unless it does so according to the 
provisions of sections 3368 and 3369 of the Revised Statutes of 1870. 

It is further ordered that the defendant pay costs of both courts. 








No. 5412. 
STATE OF LOUISIANA v. JOE GUIDRY. 


Before the jury was impanneled, defendant objected through his counsel to the impanneling 
of the jury because he had not been served with a copy of the indictment and a list of 
jurors who were to pass upon his case, two entire days before his trial. The court a qua 
erred in overruling the objection and proceeding to trial. 


PPEAL from the Fourteenth Judicial District Court, parish of 
Richland. Ray, J. Criminal case. 0. T. Dunn, district attorney, 


A. P. Field, attorney general, for the State, appellee. Thomas H. Olark, 
for defendant and appellant. 

MorGan, J. ‘‘ This is an appeal from the Fourteenth Judicial Dis- 
trict Court for the parish of Richland. The defendant was convicted 
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and sentenced to ten years imprisonment at hard labor in the State 
penitentiary on a charge of shooting with intent to commit the crime 
of murder. When the defendant was brought to trial, and before the 
jury was impanneled, he objected through his counsel to the impan- 
neling of the jury because he had not been served with a copy of the 
indictment and a list of jurors who were to pass upon his case, two 
entire days before his trial. The court overruled his objection and 
proceeded to the trial. The objection was embodied in a bill of 
exceptions which is the only point in the case. The judge’s ruling 
was clearly wrong, and the judgment should be reversed. See Ray’s 
Revised Statutes, 1870, section 791.” , 

The foregoing is the brief of the Attorney General called upon to 
represent the State. We adopt it as the opinion of the court. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be avoided, annulled and reversed, and that this 
case be remanded to be proceeded with according to law. 





No. 5582. 
CHARLES E. ALTER v. Henry SHEPHERD et als. 


It is arule of general jurisprudence, as well as a principle of public policy, to construe the 
redemption laws liberally. The object of the State is to collect the revenues, and not to 
deprive its citizens of any rights. 

It is not to be deduced irom the act No. 47 of the acts of 1873 that it takes away from cred- 
itors and all other parties interested, except the owner, the right of redemption which 
they had formerly enjoyed. If a mortgagee is a species of owner or quasi vwner, as the 
doctrine is, he is embraced in the exception made by the express words of the statute. 

To adopt a different conclusion it should clearly appear that the State, which has declared 
that the property of the debtor is the common pledge of all his creditors, intends by the 
process of collecting the contributions of its citizens and inhabitants to defeat absolutely 
all the rights of creditors upon property subject to those contributions. The right of the 
State to its necessary revenue is paramount, but it is to be exercised with a strict regard 
to those other rights which the State itself has granted or guaranteed, especially of 
parties not delinquent, except it expressly declares otherwise for exigencies which make 
the declaration necessary. Therefore the right of redemption still exists in the owner or 
quasi owner under the prescribed conditions. 

It being shown that the defendant has a residence both in New Orleans and West Virginia, 
spending a large portion of the year in that city, and attending to mercantile and other 
business, the tender to effect redemption by plaintift was properly made at the resi- 
dence of the defendant in New Orleans, as it does not appear that he had an agent to 
represent him in such matters. 

The object of consignment is to exonerate the debtor from further liability and risk, and the 
failure to make it does not defeat the legality of a tender. The law says a consignment 
may be made, but does not make it essential in case the creditor refuses. 

The plaintiff should not, under the circumstances of the case, be concluded by her refusal to 
pay when the purchaser offered to accept. The latter had sold to a third party, who did 
not join in the proposal, and who might have refused to concur. 


PPEAL from the Fourth Judicial District Court, parish of St. 
Charles. Flagg, J. M. M. Cohen, Clark, Bayne & Renshaw, for 
plaintiff and appellant. Hornor & Benedict, for Shepherd, defendant 
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and appellee. Alfred Grima, for Mrs. Legardeur, defendant. and ap- 
pellee. 7. W. Baker, for Mrs. Deynoodt, detendant and appellee. 

Howe ., J. The plaintiff, as holder of several notes secured by 
mortgage, sues to annul a tax sale of the mortgaged property and a 
subsequent sale thereof by the purchaser, on the grounds of alleged 
defects and informalities in the tax sale, collusion therein in the second 
sale, aud his right as mortgagee to redeem the land, which he alleges 
he offered to do according to law within the legal delay. The defense 
is the general issue, a special denial of the alleged tender, and some 
special matters, with the prescription or lapse of the right of re-. 
demption. 

Judgment was rendered in favor of the defendants, and the plaintiff 
has appealed. 

We think the objections to the tax sale on account of alleged defects 
and irregularities are not sustained by the plaintiff, on whom the 
burden rested ; and the first and most important question to be deter- 
mined is, has a mortgagee the right to redeem ? 

It is a rule of general jurisprudence, as well as being a principle of 
public policy, to construe the redemption laws liberally. 1 R. 424, 
The object of the State is to collect its revenues, and not to deprive 
its citizens ot any rights. It is well said: ‘In construing the redemp- 
tion laws the courts hold that the word owner is a generic term, which 
embraces the different species of interest which may be carved out of 
a fee simple estate. This construction is the only one which can 
effectuate the intention of the Legislature and protect the interests of 
all parties concerned in the land sold for non-payment of taxes. In 
the same estate there may exist a fee simple or life interest or a house- 
hold. The estate may have been mortgaged to secure a debt, and 
judgment creditors may have liens upon it, and the land may be in the 
adverse possession of a stranger to the title, and whose possession may 
be ripened into a right. Each is an owner, according to the extent 
of his interest or claim, and each has a right to protect his interest by 
a redemption from the tax sale. No one can complain of this; the 
government collects her tax, and the purchase money is refunded to 
him who claims under the tax sale. Take the case of the judgment 
creditor. The debtor, by collusion with the purchaser, might divest 
himself of title suv as to defraud the creditor, unless the latter had the 
right to redeem, and thus disencumber the land and subject it to his 
lien. It may, therefore, be laid down as a general rule, that any right 
whether in law or equity, whether perfect or inchoate, whether in 
possession Or action, amounts to an ownership in the land, and that a 
charge or lien upon it constitutes a person claiming it an owner, so far 
as it is necessary to give him the right to redeem.” Blackwell on Tax 
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Titles, marginal p. 423. This doctrine is drawn by the author from 
many different authorities. 

In the civil law a mortgage is considered to be a species of aliena- 
tion, though not a sale—a real right upon property—a species of pledge, 
the thing mortgaged being bound for the payment of the debt, or the 
fulfillment of the obligation; the right of mortgage follows the prop- 
erty, into whatever hands it may pass, and the mortgageor can do no 
act to impair this right. R.C. C. 3278, 3279, 3282, 3397; 2 An. 168; 
11 An. 68; 12 An. 776; 13 An. 2; 11 La. 408. 

Counsel for thegpurchaser do not deny this interpretation of the word 
“ owner,” and admit that from 1847 to 1873 the laws of this State on 
this subject permitted any person interested in any land to redeem it 
when sold for taxes; but they contend that the act of 1873 (No. 47), 
under which this sale was made, limits the right of redemption to the 
‘owners thereof, or their legally authorized agents ;” and by section 
eleven of said act all laws or parts of laws conflicting with that act are 
repealed ; and they say, ‘‘the deduction is inevitable, that the Legis- 
lature intended, by this last act, to take away from creditors and all 
other parties interested, except the owner, the right of redemption which 
they had formerly enjoyed.” 

Our deduction does not go so far as counsel seem to go. If a mort- 
gagee is a species of owner, a quasi owner, he is embraced in the 
exception they make, that is, in the express words of the law. But as 
redemption laws are to receive a liberal interpretation, and as the act 
of 1873 does not expressly exclude mortgagees, we do not think their 
rights, as they existed prior to 1873, are so in conflict with those pre- 
served in said act as to be embraced in therepealing clause. We think 
it should very clearly appear before we adopt the conclusion, that the 
State, which has declared that the property of the debtor is the com- 
mon pledge of all his creditors, intends by the process of collecting 
the contributions of its citizens and inhabitants to defeat absolutely 
all the rights of creditors upon property subject to those contributions. 
The right of the State to its necessary revenue is paramount, but it is 
to be exercised with a strict regard for those other rights which the 
State itself has granted or guaranteed, especially the rights of parties 
not delinquent, unless it expressly declares otherwise, for exigencies 
which make the declaration necessary. The sole object of the State is 
to collect its revenues, and not to destroy rights, further than is abso- 
lutely necessary to effect such collection; and the right to redeem, we 
think, still exists in the owner or quasi owner, under the prescribed 
conditions. 

The next question presented is, did the plaintiff assert this right in 
time and in a manner to secure its enforcement? He relies on a tender, 
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which he contends he duly and legally made before the expiration of 
the six months following the sale. It was formally made through a 
notary public at the residence of the purchaser, who was, however, 
absent at the time from the State. The purchaser says this was inef- 
fectual, because he resided at the time and, to the knowledge of the 
plaintiff, was then in West Virginia; because no consignment of the 
money was made, and because he subsequently offered to receive the 
money and annul the sale to him; but the plaintiff refused his offer. 

The evidence shows that the purchaser has a residence both in New 
Orleans and West Virginia, spending a large portign of the year in 
New Orleans, attending to mercantile and other business. Under the 
circumstances we think the offer by plaintiff was made properly at the 
residence here, it not appearing that the purchaser had an agent to 
represent him in such matters. C. P. 406, 407; R. C. C. 2168, No. 6. 

It is said by the purchaser’s counsel that it is unnecessary to deter- 
mine whether or not the tender at the house of the purchaser was 
good, as it was not consigned by plaintiff, and when acceptance of it 
was afterward offered the plaintiff refused to pay. 

The object of consignment is to exonerate the debtor from further 
liability and risk, and the failure to make it does not defeat the legality 
of atender. The law says a consignment may be made, but does not 
make it essential, in case the creditor refuses. C. P. 412; R.C.C. 
2167. The plaintiff should not, under the circumstances, be concluded 
by his refusal to pay when the purchaser offered to accept. The latter 
had sold to a third party, who did not join in the proposal, and who 
might have refused to concur, as the time for redemption had expired, 
and the purchaser denied the plaintiff’s right to make a tender and 
redeem the land, as well as the regularity and effect of the tender 
as made. There was room for doubt upon this matter as a legal 
question, and plaintiff had already submitted it to a court of justice. 

We conclude that the plaintiff as mortgager has the right to redeem, 
and that upon paying the purchaser the price and interest as prescribed 
by the act of 1873, the sales will be annulled and the property sub- 
jected to the mortgage sought to be enforced. 

It is therefore ordered that the judgment appealed from be reversed, 
and that upon plaintiff paying to defendant, H. Shepherd, the sum of 
$5860 47, the purchase price, with fifty per centum additional and all 
costs incurred by said Shepherd as purchaser, the tax sale of third 
of February, 1874, from M. Morgans, tax collector, to Henry Shep- 
herd, and all subsequent sales of said property, be annulled. And it 
is further ordered that the plaintiff have judgment against Mrs. Soli- 
delle Le Gardeur, wife of Joseph Deynoodt, for $33,750, with eight per 
cent. interest on $16,875 from fourth of January, 1873, and on like sum 
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from fourth January, 1874, with five per cent. on the total of principal 
and interest for attorney’s fees, costs of copies of notarial acts and 
costs of protest, with vendor’s privilege and mortgage on the said prop- 
erty described in plaintiff’s petition. The defendants and appellees 
to pay costs in both courts. 


On AMENDING THE JUDGMENT. 


Howe .t, J. Upon the suggestion of counsel for defendant and the 
consent of plaintiff, the decree herein is amended to read as follows : 
It is therefore ordered that the judgment appealed from be reversed, 
and that upon plaintiff paying to defendant, H. Shepherd, within ten 
legal days from this date, thirteenth March, 1875, the sum of $5860 47, 
the purchase price, with fifty per centum additional, and all costs 
incurred by said Shepherd as purchaser, the tax sale of third of Feb- 
ruary, 1874, from M. Morgans, tax collector, to said Henry Shepherd, 
and all subsequent sales of said property be annulled. And it is fur- 
ther ordered that the plaintiff have judgment against Mrs. Solidelle 
Le Gardeur, wife of Joseph Deynoodt, for $33,750, with eight per cent. 
interest on $16,875 from fourth of January, 1873, and on like sum from 
fourth January, 1874, with five per cent. on the total of principal and 
interest for attorneys’ fees, costs of copies of notarial acts and costs of 
protest, with vendor’s privilege and mortgage on the said property 
described in plaintiff's petition. The right of plaintiff to enforce his 
said privilege and mortgage to be conditioned on his making the above 
payment within the time above prescribed. It is further ordered that 
the defendants and appellees pay costs in both courts. 








No. 5552. 


STatTe ex rel. E. J. Gay v. JupGe or THE FirtH JupIcIAL Disrictr 
CouRT. 


The relator having applied for a rule on the sheriff to show cause why said sheriff should not 
retain in his hands a certain piece of property which he was going to release, and having 
prayed for an injunction in the meantime, the judge a quo refused the rule and in- 
junction ; the relator has appealed and applied for a mandamus to compel the judge to 

grant the appeal. The remedy is not by appeal from such a refusal. There was nothing 

done in the lower court for this court to revise. 


PPLICATION for a mandamus against E. F. Dewing, judge of the 
Fifth Judicial District Court, parish of Iberville. A. and ZH. B. 
Talbot, Barrow & Pope, for relator. E. F. Dewing in propria persona. 
Matthews & Wailes, Alfred Shaw, for J. Supple, respondent. 
Howe tt, J. On a former application by this relator we refused a ‘ 
writ of mandamus to compel the granting of an appeal from an order 
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of the lower judge setting aside two previous orders and restoring an 
injunction against a writ of seizure and sale obtained by the relator. 
We based our refusal on the fact that the property subject to the 
mortgage being in the possession of the sheriff, the order reinstating 
the injunction would not work an irreparable injury and an appeal 
would not lie. See opinion book 44, page 58. 

The sheriff, under his construction of our action in connection with 
that of the district judge anterior thereto, notified counsel that he 
would release the property, whereupon the relator, Gay, applied for a 
rule on the sheriff to show cause why he should not retain the same, 
and asked that in the meantime he be enjoined from releasing the 
seizure. The district judge refused to issue the rule and injunction, 
and the relator asked for an appeal from this refusal, which was 
denied, and he now asks this court for a peremptory mandamus to 
compel said judge to grant the appeal sought, and ior a perpetual pro- 
hibition restraining the sheriff, the judge and the defendant, in the 
executory proceedings, from changing the possession of said property. 

The foregoing statement shows that this is not a case for the writs 
sought. The judge simply refused to entertain or grant a rule and a 
provisional injunction as a sequence of the issuance of the said rule. 
The remedy is not by appeal trom such refusal. There was nothing 
done in the lower court for us to revise. 

It is therefore ordered that the writs of mandamus and prohibition 
herein prayed for be refused at the costs of relators. 





No. 5598. 


STATE ex rel. E. J. Gay v. JUDGE OF THE FIFTH JUDICIAL DISTRICT 
Court and Sheriff of the Parish of Iberville. 


In this instance, the property was in the hands of the sheriff under a writ of seizure and 
sale, and as this court does not find that said writ was set aside, it certainly was and is 
the duty of the sheriff to hold the property under the writ, until the injunction arresting 
its further execution is disposed of, notwithstanding the irregularities that have occur- 
red. The writ of provisional seizure was expressly set aside and the injunction reversed, 
or resuscitated, but the executory process was not annulled, nor ordered to be vacated. 
If the injunction has any force, it is in arresting the sale under said process. As the 
sheriff, however, has done what the relator seeks in this proceeding, and has possession 
of the property under the writ of seizure and sale, it is unnecessary to render the decree 
prayed for by said relator. The rule therefore must be dismissed, but the sheriff is 
ordered to hold possession of the property. 


PPLICATION for a writ of mandamus against E. P. Durand, sheriff 

of the parish of Iberville, and a rule to show cause why he should 

not be punished for contempt of court. Barrow & Pope, for relator. 
Charles O. Lauve, for E. P. Durand, sheriff. 

HowE Lt, J. Thisis a branch of the suit No. 5552 between some of 

the same parties, and the relator here alleges that after he applied in 
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the lower court for the suspensive appeal, the sheriff of Iberville with- 
drew the keeper from the possession of the property seized in the suit 
of Gay v. Supple, thereby delivering to said defendant. After which 
the other sheriff was succeeded in office by E. P. Durand, upon whom 
the writs of mandamus and prohibition, just passed on, were served, 
and whom the relator then requested to comply therewith by taking 
into his possession the said property, improperly released by his pre- 
decessor ; but the said Durand refused to do so, thus violating the 
writ of prohibition issued by this court, and he asks for a mandamus 
to compel said sheriff to obey the order of this court by taking posses- 
sion of all the property seized by his predecessor in the said suit of 
Gay v. Supple, and that said sheriff be punished for contempt of 
court. 

The sheriff in his answer recites all the proceedings in this matter, 
and states that upon receipt of the orders or writs from this court 
above alluded to he did take into his possession all the said property 
seized by his predecessor under the writ of seizure and sule in said suit 
of Gay v. Supple, and disclaims any contempt of court. 

The difficulty in these somewhat irregular proceedings has grown 
out of the force and effect given by the district judge to the original 
injunction and the subsequent orders in relation thereto. There is, 
doubtless, some confusion and discrepancy as to the date of the seizure 
against which the injunction was first obtained. Our first opinion 
treated the seizure as having been made belore the issuance of the 
injunction, and as it appears from the reasons given by the judge for 
refusing the appeal now sought that the injunction issued under the 
provisions of article 739 C. P., which, for specific causes, permits the 
arrest of the sale of property seized under the writ, we are justified in 
tbe supposition that the sheriff had made the seizure. This would 
have been the regular course in such cases. But if it is true as both 
parties seem to admit, that the sheriff had not taken actual possession 
ot the mortgaged property when served with the injunction, it may 
well be considered that the judge’s order to 1evive the injunciion which 
had been set aside under article 307 C. P., was in its effect, under the 
circumstances, equivalent to the issuing of a new writ of injunction 
and that the seizure then existing was enjoined. The property was 
certainly in the hands of the sheriff under a writ of seizure and sale 
and we do not find that said writ was set aside, and it certainly was 
and is the duty of the sheriff to hold the property under the suit until 
the injunction arresting its further execution is disposed of, notwith- 
standing the irregularities that have occurred. The writ of provis- 
ional seizure was expressly set aside and the injunction reissued or 
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reinstated, but the executory process was not annulled or ordered to 
be vacated. If the injunction has any force, it is in arresting the sale 
under said process. 

As the sheriff, however, has done what the relator seeks in this pro- 
ceeding and has possession of the property under the writ of seizure 
and sale, it is unnecessary to render the order prayed for herein. The 
object of relator’s proceeding is accomplished. 

It is therefore ordered that the rule herein be dismissed ; but it is 
ordered that the sheriff hold possession of the property. 


Howe tt, J. I can not concur in the addition of the last clause of 
the above decree, made a week after the same was entered in the 
minutes of the court and had by our rules become final, as I think it 
irregular and illegal, and materially changing the judgment without a 
hearing. 








No. 3433. 
JAMES M. Cass v. NEw ORLEANS TIMES. 


The defendants in this case, by publishing the contents of an affidavit which was false and 
malicious, in the manner and with the comments they did, in a widely circulating news- 
paper, gave the false charges against the plaintiff an extensive circulation, and imparted 
to them an air of authenticity which they would not otherwise have had, and which this 
court may well suppose to have had a strong tendency to injure the character of the 
plaintiff. It is no justification to the defendants that they believed the affidavit to be 
true. Their belief in the truth of the charges tended rather to increase the bad effect of 
them against the plaintiff. 

That defendants have condoned for the publication of the offensive article in which this suit 
originated, by publishing an exculpatory letter of the plaintiff's attorney, affords no 
escape from the responsibility in damages to the injured party. The reparation of the 
injury, to the extent that the publication of exculpating and explanatory matter may be 
supposed to have made reparation, may be considered, and goes only in mitigation of 
damages. Thousands may have read the libelous matter that never saw its refutation. 

It does not avail to say that the defendants had no malice or ill feeling against the plaintiff. 
In all cases of this sort, where the charge is false, the law implies malice in the publisher, 
not malice in the sense of hatred, spite or revengeful feeling toward the party assailed, 
but as showing an evil disposition, the malus animus which induced him wantonly, reck- 
lessly or negligently, in disregard of the rights of others, to aid the slanderer in his work 
of defamation by giving to him the powerful influence of the public press—written or 
printed slander being justly considered more pernicious than that uttered by words only. 

In an action of libel proot of damages from the publication is not necessary to recover. The 
actual pecuniary damages in such actions can rarely be proved, and is never the sole 
rule of assessment. 


PPEAL from the Seventh District Court, parish of Orleans. Ool- 

lens, J. Jury trial. McGloin & Kleinpeter, for plaintiff and ap- 
pellee. W. H. Hunt, G. 8. Lacey, A. W. Walker, James Lingan, for 
defendants and appellants. 


On Motion TO Dismiss. 
Howe Lt, J. The motion to dismiss this appeal, which has been 
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submitted to us during this month, was filed in May, 1871, two years 

since. The grounds of the motion are insufficient in themselves for a 

dismissal, the record appearing to be completed, and containing the 

petition of appeal and a bond in due form, and for a sufficient sum. 
Motion refused. 


ON THE MERITs. 


TALIAFERRO, J. The plaintiff sues C. A. Weed, proprietor, and M. 
F. Bigney, editor of a newspaper called “‘The New Orleans Times,” 
for one hundred thousand dollars as damages alleged to have been 
caused him by a false and malicious publication that appeared in that 
paper on the seventh of August, 1869, under the heading of ‘‘ Charge 
of Embezzlement.”” The defendants are sued in solido. Weed having 
gone into bankruptcy, his assignee was made a party. 

Weed avers that the publication complained of is contained in an 
affidavit in the records of the Second Justice’s Court of New Orleans; 
that he knew neither party to the proceedings; that in the publication 
he made no averment of the truth of the same; that it was made with- 
out malice ; that it is not libelous, and is within the legitimate province 
of journalism ; that an article explanatory of the same was published 
in “The Sunday Times,” at the instance of the plaintiff, without 
charge; that the gratuitous publication was demanded and yielded in 
full satisfaction of any injury plaintiff imagined he had suffered by the 
previous publication, and condoned any offense, if any had been done 
him, and that his resort now to a claim for damages is in bad faith, 
seditious, and calls for condemnation from the court. Bigney avers 
that he is not interested as a proprietor of the New Orleans Times, and 
that as employe he can not be held liable in solido with the proprietor 
of that paper ; he denies the authorship of the article complained of, and 
says that he is not liable therefor; and for further answer he adopts the 
answer of Weed. The day following the alleged libelous publication 
a communication coming from the plaintiff's counsel was published in 
the Times, in which the whole matter, according to their views, was 
properly explained to the public. There does not appear to have been 
any agreement between the parties that this publication was to be in 
full reparation of whatever wrong may have been done to the plaintiff; 
notwithstanding the publication, the defendants’ liability still remained, 
the explanatory article going only in mitigation of damages. The 
charge made by Hickey against the plaintiff was withdrawn. The case 
was several times tried by a jury. There was judgment for $5000. 
This amount was thought to be excessive. The third jury gave a ver- 
dict for the plaintiff for $1000, and from this verdict the defendants 
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appealed. Plaintiff answered the appeal, and prays that his damages 
may be increased to the amount claimed in his petition. 

This controversy arose from an affidavit made before a justice of the 
peace of New Orleans, on the fifteenth of August, 1869, by one Edward 
Hickey. The affidavit is in these words: 

“State of Louisiana—City of New Orleans. Edward Hickey being 
duly sworn declares that his residence has, during several years past, 
been in Texas, but that he is preparing for removal to Louisiana ; that 
his letters have been, during one year past, more or less, by his instruc- 
tions to his correspondents, addressed to him in the care of J. M. Cass, 
who resides in the city of New Orleans, and therein does business as a 
grocer; that lately, that is to say, in or about the month of July, Anno 
Domini 1869, said J. M. Cass, and one Albert Cass, his son, who was 
employed or occupied with his said father in his store, at 75 Poydras 
street of said city, did receive a packet or envelope with inclosures, 
addressed to affiant, and marked and superscribed as follows, to wit : 
“Value $100. Mr. Edward Hickey, care J. M. Cass, New Orleans, 
La.” that said packet was duly sealed with sealing wax, and stamped 
with three seals or impressions on said wax, which impressions were in 
the following words, to wit: ‘John Holland, manufr. of gold pens, 
Cincinnati,” and when delivered to said J. M. Cass and Albert Cass 
contained one hundred dollars in current money, together with a cer- 
tain blank deed, or deed unsigned, purporting that E. Hickey and 
Hickey, his wife, did by such presents convey to said John Holland, 
his heirs and assigns, certain tracts of land situated in Missouri, for 
and in consideration of said sum of one hundred dollars. Affiant 
affirms that such funds belong to and were transmitted, or designed to 
be transmitted, to affiant by said Holland, in pursuance of a certain 
agreement of sale between affiant and him. He further declares that 
J. M. Cass, aided, aesisted and abetted therein by said Albert Cass, his 
son aforesaid, did, contrary to the statutes and in violation of the 
peace and dignity of the State, tear, mutilate and break open such 
packet, addressed as aforesaid to affiant, and did therefrom extract, 
take, appropriate, embezzle, steal and carry away said one hundred 
dollars in lawful money, and that the same have never been received 
by affiant, owing to such felonious embezzling and stealing thereof by 
said J. M. Cass and Albert Cass. 

Signed, EDWARD HICKEY.” 

“‘Sworn and subscribed before me, the fifth day of August, 1869. 

Signed, A. SHELLEY, Second Justice Peace.” 

The declarations made in this affidavit were ushered forth to the 
world in the columns of the New Orleans Times, on the seventh of 
August, 1869, in an editorial article couched in the following language : 
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** Charge of Embezzlement.—An affidavit was yesterday made before 
A. Shelley, Second Justice of the Peace, by Edward Hickey, in which 
it is related that during the last year his letters, in pursuance of his 
instructions to his correspondents, had been directed to the care of J. 
M. Cass, grocer, who does business at 75 Poydras street, and such affi- 
ant charges that said J. M. Cass, aided and abetted therein by Albert 
Cass, his son, “did, in or about the month of July, contrary to the 
statutes, and in violation of the peace and dignity of the State, tear, 
mutilate and break open a certain packet addressed as aforesaid to affi- 
ant, and did therefrom extract, take, appropriate, embezzle, steal and 
carry away the sum of one hundred dollars in lawful money therein 
contained, and that the same have never been received by affiant, ow- 
ing to such felonious embezzling and stealing thereof by said accused.’’ 
It is further related that said envelope contained an unsigned deed of 
sale importing that for said sum of one hundred dollars said Edward 
Hickey and his wife conveyed -by such presents certain lands situated 
in Missouri to John Holland, of Cincinnati, whose seal was upon the 
envelope. According to the return of Officer Hotcht, to whom the 
writs of arrest in this case were intrusted, it appears that J. M. Cass, 
one of the accused, had gone on his annual business tour West, and 
could not be apprehended. The other accused, Albert Cass, was 
brought into court and gave bonds in tie sum of $500, with McGloin 
& Kleinpeter as sureties, for his appearance to answer the charge. We 
learn that Mr. Hickey was indebted to the house of J. M. Cass, from 
whom he had long purchased his supplies, tor a bill of groceries 
amounting to $109, got in June last, and that this summary proceeding 
on the part of the accused was merely a process of collection. We 
learn, also, that in addition to the deed to be signed by Hickey and wite 
the envelope contained a letter from Mr. Holland advising of the re- 
mittance inclosed, and requesting immediate execution of the deed of 
conveyance likewise transmitted, so that the accused were sufficiently 
advised, after having broken open the packet, that the money belonged 
to a stranger, who could not by any logic, however tortuous, be sup- 
posed willing or bound to pay Mr. Hickey’s bill. Thus to arrest and 
expropriate funds belonging to innocent third parties, in the course of 
their transit, should have a conspicuous heading in the category of 
crime. A fortiori, as the lawyers express it, if persons to whose care 
letters are addressed may with impunity break them open to satisfy 
either their avarice or curiosity, chaos has come again. We are told 
that the accused are exempt from penalties of a felonious breaking im- 
posed under the statutory postal regulations of the United States, inas- 
much as the packet was received by express and not through the post- 
office. The sureties upon the bond of Albert Cass, we are informed, 
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are the legal advisers of the father. The writ for the arrest of the 
latter will await in the hands of the constable his return, which will 
probably be hastened by that circumstance, as Mr. Cass is an old mer- 
chant of this city. T.B. Howard, Esq., appears for the prosecution.” 

The manner in which the writer of this article expresses himself is 
well calculated to impress the reader with the belief that he had con- 
fidence in the truth of the grave charges which he details as being con- 
tained in the affidavit. There is no saving clause or expression in his 
narrative of the contents of the affidavit even intimating that those 
charges may not be established. On the contrary, the tone and spirit 
of the article seem to display an effort to induce the belief that they 
were true. The inference may fairly be made that the writer himself 
believed the declarations of the affiant, and the obvious manifestation 
of that belief was well calculated to exert a malign influence against 
the fair character of the plaintiff. The affidavit itself, as simply a 
judicial proceeding, or an event happening in the usual course of ad- 
ministrative justice, is not published in its own terms without note or 
comment. But its contents are detailed conspicuously in an editorial 
article which would naturally attract to it more attention. Not only 
are the contents of the affidavit paraded before the public view, but 
they are treated of in language condemning in very forcible terms the 
conduct charged against the plaintiff; terms which do not leave the 
reader in doubt as to the writer’s belief in the truth of the charges. 
Terms and expressions are used that indicate indignant feelings in the 
mind of the writer in relation to what he assumed to be the grave 
offenses of the plaintiff; offenses which he deemed entitled to “a con- 
spicuous heading in the category of crime, and which, if allowed to 
pass with impunity,” he thought would show that ‘chaos is come 
again.” 

The following letter from Hickey to J. M. Cass, in evidence, shows 
that he authorized the plaintiff to open the very letter that he after- 
ward aimed to get up a criminal prosecution against him for opening: 

“‘ Sweet Home, Brashear City P. O., June 18, 1869. 
** J. M. Cass, New Orleans: ; 

‘““Dear Friend—Please say to Albert that he has neglected to pack 
up the yeast powders and mustard. If any letters are for me from 
Cincinnati, from John Holland, I wish you to see if any of them con- 
tain a small draft, and if so, advise me without delay. Send balance 
of letters on hand by mail to me, at Brashear City. 

‘*Ever your friend, 
Signed, “E. HICKEY.” 

Albert Cass, a son, and at the time a clerk of the plaintiff, testifies 
that Hickey gave him verbal instructions to open any valuable packa- 
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ges that he might think contained money or drafts. The plaintiff 
swears that when this package was received and opened, he inclosed 
the letter that was from Holland to Hickey; that he informed him that 
the money was placed to his credit and was subject to his order; that 
afterward, when Hickey came to the city, he told him all the circum- 
stances connected with the matter, and that he made no objections to 
the money being credited on the account of $109 he owed the plaintiff, 
and promised to pay the balance. 

The affidavit was false and malicious. The defendants, by publish- 
ing its contents in the manner and with the comments they did, in a 
widely circulating newspaper, gave the false charges against the plain- 
tiff an extensive circulation and imparted to them an air of authenti- 
city which they would not otherwise have had, and which we may well 
suppose had a strong tendency to injure the character of the plaintiff. 
It is no justification to the defendants that they believed the affidavit 
to be true. Their belief in the truth of the charges tended rather to 
increase the bad effect of them against the plaintiff. That they have 
condoned for the publication of the offensive article by publishing the 
letter of the plaintiff’s attorney, affords no escape from the responsi- 
bility in damages to the injured party. The reparation of the injury 
to the extent that the publication of exculpatory and explanatory mat- 
ter may be supposed to have made reparation, may be considered, and 
go only in mitigation of damages. Thousands may have read the 
libelous matter that never saw its refutation. Neither does it avail tu 
say that the defendants had no malice or ill feeling against the plain- 
tiff. In all cases of this sort, where the charge is false, the law implies 
malice in the publisher, not malice in the sense of hatred, spite or re- 
vengeful feeling toward the party assailed, but as showing an evil dis- 
position, the malus animus which induced him wantonly, recklessly or 
negligently, in disregard of the rights of others, to aid the slanderer 
in his work of defamation by giving to him the powerful influence of 
the public press—written or printed slander being justly considered 
more pernicious than that uttered by words only. 

In an action of libel proof of damages from the publication is not 
necessary to recover. The actual pecuniary damages in such actions 
can rarely be proved, and is never the sole rule of assessment. 3 An. 
69; 11 An. 206; see also case of Perrett v. The New Orleans Times, 25 
An. 174, and various cases there cited. We think the decree of the 
lower court should remain unchanged. 

Judgment affirmed. 


Morean, J., dissenting. The following article appeared in the issue 
of the New Orleans Times of the seventh August, 1869: 
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** Charge of Embezzlement.—An affidavit was yesterday made before 
A. Shelley, Second Justice of the Peace, by Edward Hickey, in which 
it is related that during the last year his letters, in pursuance of his 
instructions to his correspondents, had been directed to the care of J. 
M. Cass, grocer, who does business at 75 Poydras street, and such affi- 
davit charges that said J. M. Cass, aided and abetted therein by Albert 
Cass, his son, ‘did, in or about the month of July, contrary to the 
statutes, and in violation of the peace and dignity of the State, tear, 
mutilate and break open acertain packet addressed as aforesaid to 
affiant, and did therefrom extract, take and appropriate, embezzle, steal 
and carry away the sum of $100 in Jawful money, therein contained, 
and that the same have never been received by affiant, owing to such 
felonious embezzling and stealing thereof by said accused.’ 

‘It is further related that said envelope contained an unsigned deed 
of sale importing that for said sum of $100 said Edward Hickey and 
his wife conveyed by such presents certain lands situated in Missonri 
to John Holland, of Cincinnati, whose seal was upon the envelope. 

* According to the return of Officer Hotcht, to whom the writs of 
arrest in this case were intrusted, it appears that J. M. Cass, one of the 
accused, had gone on his annual business tour West, and could not be 
apprehended. The other accused, Albert Cass, was brought into court 
and gave bonds in the sum of $500, with McGloin & Kleinpeter as 
sureties, for his appearance to answer the charge. 

‘* We learn that Mr. Hickey was indebted to the house of J. M. Cass, 
from whom he had long purchased his supplies, for a bill of groceries 
amounting to $109, got in June last, and that this summary proceeding 
on the part of the accused, was merely a process of collection. We 
learn, also, that in addition to the deed to be signed by Hickey and 
wife, the envelope contained a letter from Mr. Holland, advising of 
the remittance inclosed, and requesting immediate execution of the 
deed of conveyance likewise transmitted, so that the accused were 
sufficiently advised, after having broken open the packet, that the 
money belonged to a stranger who could not, by any logic, however 
tortuous, be supposed willing or bound to pay Mr. Hickey’s bill. Thus 
to arrest and appropriate funds belonging to innocent third parties in 
the course of their transit, should have a conspicuous heading in the 
category of crime. A fortiori, as the lawyers express it, if persons to 
whose care letters are addressed may with impunity break them open, 
to satisfy either their avarice or their curiosity, chaos has come again. 

‘* We are told that the accused are exempt from penalties of a felo- 
nious breaking imposed under the statutory postal regulations of the 
United States, inasmuch as the packet was received by express, and 
not through the postoffice. 
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“‘The sureties upon the bond of Albert Cass, we are informed, are 
the legal advisers of his father. The writ for the arrest of the latter 
will await in the hands of the constable his return, which will probably 
be hastened by that circumstance, as Mr. Cass is an old merchant of 
this city. T. B. Howard, Esq., appeared for the prosecution.” 

Plaintiff alleging that the whole of the above statement is false, ma- 
licious and libelous, institutes this suit against ©. A. Weed, the proprie- 
tor of the newspaper. and M. F. Bigney, the editor thereof, for one 
hundred thousand dollars damages. 

The case was several times tried by a jury. There was judgment 
for the plaintiff for $5000. This amount was considered excessive, and 
a new trial was granted. The second attempt resulted in a mistrial. 
The third jury gave a verdict for the plaintiff for $1000, and from this 
verdict the defendants appealed. Plaintiff answers the appeal, and 
prays that his damages may be increased to the amount claimed in his 
petition. Weed has gone into bankruptcy, and his assignee has been 
made a party to the suit. 

Weed avers that the publication complained of is contained in an 
affidavit in the record of the Second Justice’s Court of New Orleans; 
that he knew neither party to the proceedings; that in the publication 
he made no averment as to the truth of the same; that it was made 
without malice; that it is not libelous, and is within the legitimate 
province of journalism; that an article explanatory of the same was 
published in the Sunday’s Times, at the instance of plaintiff, without 
charge; that this gratuitous publication was demanded and yielded in 
full satisfaction of any injury plaintiff imagined he had suffered by the 
previous publication, and condoned any offense, if any had been done 
him, and that his resort now to a claim for damages is in bad faith, 
seditious, and calls for condemnation from the court. 

Bigney avers that he is not interested as proprietor of the New Or- 
leans Times, and that, as employe, he can not be held liable in solido 
with the proprietor of that paper ; he denies the authorship of the arti- 
cle complained of, and says that he can not be held liable therefor. 
Further answering, he adopts the answer of Weed. 

The absence of Weed from the city, and the fact that the article was 
published during the time he was away, and the fact that Bigney was 
an employe of Mr. Weed’s, the article having been inserted under his 
instructions, he having control of the columns of the paper during 
Weed’s absence, although he never read it, does not release the one or 


the other, provided the article in question be libelous and improperly 
published. 


The day following the alleged libelous publication, a communication 
coming from plaintiff's counsel was published in the Times, in which 
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the whole matter was, according to their views, properly explained to 
the public. 

There does not seem to have been any agreement between the par- 
ties that this. publication was to be in full reparation of whatever 
wrong may have been done to the plaintiff, and, notwithstanding the 
publication, defendants’ liability still remained; the communication 
going to the effect of mitigation of damages. 

The charge made by Hickey against the plaintiff was withdrawn. 

The question remains, was the publication justified by the facts? 
The affidavit, which was made before a competent judge, and under 
which a warrant issued against the plaintiff, reads as follows: 

‘*Edward Hickey being duly sworn, declares that bis residence dur- 
ing several years past has been in Texas, but that he is preparing for 
removal to Louisiana; that his letters have been during one year past, 
more or less, by his instructions to his correspondents, addressed to 
him in the care of J. M. Cass, who resides in the city of New Orleans, 
and therein does business as a grocer; that lately, that is to say, on or 
about the month of July, 1869, said J. M. Cass, and one Albert Cass, 
his son, who was employed or occupied with his said father in his 
store, at 75 Poydras street of said city, did receive a packet or envel- 
ope, with inclosures addressed to affiant, and marked and superscribed 
as follows, to wit: ‘Value $100. Mr. Edward Hickey, care of J. M. 
Cass, New Orleans, La.;’ that said packet was duly sealed with sealing 
wax, and stamped with three seals or impressions on said wax, which 
impressions were in the following words, to wit: ‘John Holland, man- 
ufacturer of gold pens, Cincinnati,’ and were delivered to said J. M. 
Cass and Albert Cass, containing one hundred dollars in current money, 
together with a certain blank deed unsigned, purporting that E. Hickey 
and Hickey, his wife, did, by such presents, convey to said John 
Holland, his heirs or assigns, certain tracts of land situated in Mis- 
souri for and in consideration of said sum of one hundred dollars. 
Affiant affirms that such funds belong to and were transmitted, or de- 
signed to be transmitted, to affiant by said Holland, in pursuance of a 
certain agreement of sale between affiant and him. He further declares 
that J. M. Cass, aided, assisted and abetted by said Albert Cass, his 
son aforesaid, did, contrary to the statutes, and in violation of the 
peace and dignity of the State, tear, mutilate and break open such 
packet, addressed as aforesaid to affiant, and did therefrom extract, 
take, appropriate, embezzle, steal and carry away said one hundred 
dollars, in lawful money, and that the same have never been received 
by affiant, owing to such felonious embezzling and stealing thereof by 
said J. M. Cass and Albert Cass, 

Signed, “EDWARD HICKEY.” 


‘* Sworn to and subscribed before me, the eleventh day of August, 
1869. 





‘““ A. SHELLEY, Second Justice of the Peace.” 
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Now, this was a document filed in a judicial proceeding, and this 
document, I do not see any reason why the journal in question, as 
forming a part of the current of such proceedings in the courts of the 
day, could not publish. If it had been printed as written, it seems to 
me that no question of the journal’s responsibility could: have arisen. 
But the affidavit as sworn to, word for word, was not published. The 
facts are mentioned, but coupled with them are commentaries which, 
it is contended, constitutes the libel. But this is an error. It is not 
what may be said of a man’s conduct in a stated case which damages 
him; it is the conduct of which he is charged. Now, the charges that 
the plaintiff had opened a letter; had taken therefrom money; had 
embezzled and stolen it, can not be aggravated by the commentary 
that ‘‘ thus to arrest and appropriate funds belonging to innocent third 
parties, in the course of their transit, should have a conspicuous head- 
ing in the category of crime.” And this, the affidavit out of the way, 
is the only matter approaching libel which [can find in the publica- 
tion. It was not a libel to say that they had learned that Hickey was - 
indebted to Cass for goods purchased some months before, and that 
this was merely a process of collection; nor to say that Mr. Holland’s 
money had been taken to pay Hickey’s debt, for such was the fact, un- 
less Hickey had made the money his own by signing the deed which 
the money had been sent to pay, for the land which it conveyed, Nor 
that the sureties on Albert Cass’s bond were the present plaintiff's 
counsel; nor that the return of J. M. Cass to the city, who is said in 
the article complained of, to be an old merchant of this city. 

The cases of Fresca v. Madox, 11 An. 206, and Perrett v. Times, 25 
An. 175, do not support the plaintiff’s claim. In the former case 
the plaintiff was charged in the article with being a pirate, a 
nursling of crime, with being flushed with booty and bold through 
previous immunity, as a land and water rat, and a pet of criminal jus- 
tice during many a day; asa brawny, thick-set, low-browed bandit, 
and to all appearances 


“As mild a mannered man 
As e’er scuttled ship or cut a throat ;” 


going far beyond the affidavit, assuming his guilt, and vilifying his 
character before the public. In the second case a magistrate was ac- 
cused of the crime of highway robbery, and the relation thereof was 
published at the instance of entirely irresponsible parties. 

In the case at bar the plaintiff was not accused, by the article com- 
plained of, of having committed any crime. It was simply related of 
him that a warrant had issued for his arrest upon an affidavit made 


before a tribunal of competent jurisdiction, and no expression of belief 
in his guilt was uttered. 
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There is, I think, a wide difference between the liberty of the press 
and the license ot the press. The one should be guaranteed as fully 
as the other should be watched. Society would be in a truly pitiable 
state if an editor of a newspaper were allowed to assert that a man 
was a pirate, or a highway robber, without any provocation, and shield 
himself from responsibility by asserting that he was not actuated by 
malice. On the other hand, it would be a very bad state of affairs if 
the public journals of the country were deterred from reporting the 
fact that a warrant had issued for the arrest of a man charged by affi- 
davit, before a competent court, with embezzlement and theft, and be 
made to pay a large sum of money because it happened to be said that 
if the charge was true he who committed it was a criminal. 

While I do not think that a newspaper has any right to publish, 
broad cast, libels against unoffending citizens, I do not think that its 
editors should be forced to write with manacles upon their hands. I 
see nothing in the article which the editor had not the right to publish, 
or any comment thereon which is libelous, and I therefore dissent from 
the opinion of the court just pronounced. 

Justice WYLy concurs in this opinion. 


On REHEARING. 


TALIAFERRO, J. An examination of this case on rehearing does not 
induce us to think there should be any change in the judgment first 
rendered by us. It is therefore ordered that the original decree of this 
court remain unaltered. 


No. 5661. 


PoLIcE JURY OF THE PARISH OF POINTE COUPEE v. A. L. MAHOU- 
DEAU et als. 


If the description of the instruments sued on was materially defective, the plaintiffs should 
have been allowed, under the circumstances of the case, an opportunity to amend before 
their suit was dismissed. But although the petition is loosely constructed, the documents 
being made a part thereof supply a deficiency therein in relation to their nature and 
contents, and the only consequence of a failure to file them at the time of filing the peti- 
tion, is that the defendant may refuse to answer until he has oyer of them. 


PPEAL from the Seventh Judicial District Court, parish of Pointe 

Coupée. Hewes, J. Farrar & Montgomery, Charles Parlange and 

L. B. Claiborne, for plaintiffs and appellants. A. D. Mahoudeau and 
0. E. Schmidt, for defendants and appellees. 

Howe Lt, J. The plaintiffs have appealed from a judgment dismiss- 

ing their suit for insufficiency of description of the instruments sued 
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on. If the description were materially defective, the plaintiffs should 
have been allowed, under the circumstances, an opportunity to amend 
before their suit was dismissed. But we are inclined to think that, 
although the petition is loosely constructed, the documents being made 
a part thereof supply any deficiency therein in relation to their nature 
and contents, and that “‘ the only consequence of a failure to file them 
at the time of filing the petition is that the defendant may refuse to 
answer until he has oyer of them.” 2 La. 133; C. P. 175. 

The acts of mortgage and the notes on which the action is based are 
sufficiently described to fix their identity and purport, and being a part 
of the petition, they, with it, contain a full statement of the cause of 
action, including an accurate description of the property affected by 
the mortgage. 

It is therefore ordered that the judgment herein be reversed and the 
cause remanded to be proceeded in according to law, the appellees to 
pay costs of appeal. 


No. 5703. 


STATE ex rel. O. Provosry, District Attorney v. JupGe or THE SEv- 
ENTH JupiciaL District Court. 
Section 1067 of the Revised Statutes does not repeal acticle 338 of the Code of Practice in 
regard to the recusation of judges. 

PPLICATION for a writ of mandamus against T. H. Hewes, judge 

of the Seventh Judicial District, parish of West Feliciana. O. Pro- 

vosiy, District Attorney, relator, in propria persona. Oharles Parlange, 
for respondent. 

MorGan, J. In the summer of 1872 several persons were arrested in 
the parish of West Feliciana, charged with the murder of one Haile. 
Thomas H. Hewes was employed by the accused as their attorney. In 
that capacity he appeared at their preliminary examination, which re- 
sulted in their being admitted to bail. Having furnished the required 
bond, they were released from custody. 

At the March term of the district court indictments were found 
against them. 

In the meanwhile Hewes was made judge of the district. He recused 
himself. The district attorney, on the part of the State, moves that he 
be ordered to proceed with the trial. He contends that as section 1067 
of the Revised Statutes declares that “any judge may be recused or 
may recuse himself in criminal cases, if said judge be connected by 
blood or marriage with any person charged with any offense against 

15 
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the laws of the State,” and inasmuch as the judge is in no way related 
to the accused, he can not recuse himself. 

The section in question does not, in our opinion, repeal the article 
338 of the Code of Practice, the second paragraph of which says that 
the judge being related to one of the parties to the suit within the 
fourth degree, and the third paragraph of which declares that his hav- 
ing been employed or consulted as an advocate in the cause is a good 
ground for his recusation. 

The section 1067 of the Revised Statutes simply changes the degree 
of relationship which gives rise to the right and duty of a judge recus- 
ing himself. In civil matters he may be recused when related to either 
party within the fourth degree. In criminal matters he may be recused 
or may recuse himself, if he be connected by blood or marriage with 
the accused in any degree. 

Our brother was right to recuse himself. One can not be counsel and 
judge in the same case. 

The rule is dismissed. 








No. 5631. 
CHRISTIAN BADEN v. J. B. Reeves, Executor, and SHERIFF. 


The property for which exemption from seizure is claimed by plaintiff, under the homestead 
law, seems under the circumstances of the case to partake more of the character of 
rural than urban property. The humane provisions of the homestead law reserving to 
the unfortunate debtor a home, and soil to cultivate, must be interpreted in the same 
spirit in which they were framed. 

PPEAL from the Ninth Judicial District Court, parish of Rapides, 

ii Orsborn, J. Daigre & Cazabat, for plaintiff and appellee. RB. A. 

Hunter, for defendant and appellant. 

TALIAFERRO, J. The plaintiff enjoined the sale of property seized 
under execution issued on a judgment obtained by the defen at 
against the plaintiff, on the ground that having no other property than 
that seized he is entitled to retain it as exempted by law from seizure 
under the homestead law. The defendant contested the right set up 
by the plaintiff, and the judgment of the lower court was in favor of 
the plaintiff, perpetuating the injunction. The defendant has ap- 
pealed. 

The property seized is a small parcel of ground containing about 
four arpents, situated on the outskirts of the town of Pineville, lying 
on the Red river, opposite to Alexandria, in Rapides parish. 

It is shown that the plaintiff is a cooper by trade; that he resides 
upon this place with his family; that he has a cooper’s shop there, but 
does not follow the business of coopering regularly; that he has a 
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garden, from the produce of which he has a surplus for market over 
and above the needs of his family; that he has peach trees and bee 
hives on the place, and raises upon it a little corn. This small estab- 
lishment is the only property the plaintiff owns. 

The evidence seems to establish that the means of sustenance of the 
plaintiff and his family, consisting uf a wife and several children, is to 
a large extent derived from the products of his four arpents of land. 
We can hardly regard this property as belonging to the class called 
urban property, and we think under all the circumstances shown that 
it partakes more of the character of rural property. The humane 
provisions of the homestead law reserving to the unfortunate debtor 
a home, and soil to cultivate, may well apply to this case. The char- 
acter of the property is different from that claimed as homestead in 
the case quoted by defendant’s counsel, 25 An. p. 219. In that case a 
house and lot in the town of Jackson was sought to be be exempted. 

Judgment affirmed. : 








No. 5590. 


i 
STATE oF LOUISIANA v. CHAPMAN Epps. 


There can no judgment be passed, when there was no arraignment. The arraignment is 
the issue made, and when there is no issue, there can be no trial. This absolute require- 
ment of the Jaw is not cured by the fact that the accused was brought into court and 
tried without objection. 


PPEAL from the Fourth Judicial District Court, parish of St. 

James. Flagg, J. Criminal case. M. Marks, District Attorney, 
for the State, appellee. Winchester & Pugh, for defendant and ap- 
pellant. 

MorGan, J. The record in this case does not show that the defend- 
ant was arraigned. 

The arraignment was necessary. It is then that the prisoner is 
called on to plead to the indictment ; it is then that the issue between 
him and the State is made up. Without this there is no issue; without 
an issue there can be no judgment. This absolute requirement of the 
law is not cured by the fact that he is brought into court and is tried 
without objection. Without his having been arraigned, there was 
nothing to try. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the District Court be avoided, annulled, and reversed, and that the 
case be remanded to be proceeded with according to law. 
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No. 5658. 
SarauH S. TiLsen v. -CATHERINE HAINE. 


The only objection urged by plaintiff to the sale in this case is that the price was paid in 
Confederate money. 

There are three grounds fatal to the objection : 

First—The contract by which the defendant acquired the property in 1864 was an executed 
judicial sale, which is protected by article 149 of the constitution of 1868. 

Second—The plaintiff, by receiving $350 of the proceeds in national currency, being the esti- 
mated value of the Confederate notes received as the price, ratified the sale. 

Third—The plaintiff can not keep the price or any part thereof, and claim the thing sold. 
PPEAL from the Fifth Judicial District Court, parish of East Feli 

ciana. Dewing, J. Oross & Pipkin, for plaintiff and appellant. 

Kernan & Lyons, for defendant and appellee. 

Wrty, J. C. P. Jarret died in 1862, leaving an estate consisting of 
.@ house and lot in the town of Clinton, and personal property, all held 
in community with his surviving wife. He left one minor child. W. 
D. Gayle qualified as administrator of the estate. On the eighth of 
February, 1864, she applied for an order of sale to effect a partition. 
On the same day a decree was signed, ordering the sale, fixing the 
terms as to her interest, and ordering a family meeting to fix the terms 
for the minor’s interest. The family meeting assembled and advised 
the sale of the property for cash, provided it brought its appraisement ; 
otherwise on terms of credit. The property was sold by virtue of this 
decree, and the defendant became the purchaser, for $3590 cash, which 
she paid, and the administrator received, in Confederate money. In 
‘1866, she gave her receipt to said administrator for $350, the estimated 
value of the Confederate money. She has brought this suit in the alter- 
native to recover the property or to compel compliance with the bid in 
currency. 

The court rejected the demand, and plaintiff appeals. 

The only objection urged to the sale is, the price was paid in Con- 
federate currency. 


There are three grounds fatal to plaintiff's pretensions in this 
case : 


First—The contract by which the defendant acquired the property 
in 1864 was an executed judicial sale, which is protected by article 149 
of the constitution of 1868, and the jurisprudence on this _ is settled. 
See 23 An. 610, 614; 21 An. 514, 540. 

Second—The plaintiff, by receiving $350 of the proceeds, or that sum 
in national currency, being the estimated value of the Confederate 
notes received as the price, ratified the sale. 

Third—She can not keep the price, or any part thereof, and claim the 
thing sold. 

Judgment affirmed. 
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No. 5578. 
Perkins & BILtiu v. CHARLES MORGAN. 


The defendant objected to the jurisdiction of the court below on the ground that he was, as 
alleged in the petition, a citizen of the State of New York. A citizen of that State can 
be sued in the courts of this State. He may cause the case to be removed to the United 
States courts by following the statutes upon this subject. But if sued, cited and served ' 
with copy of the petition, he can not plead his domicile, for the reason that, in so far as 
this State is concerned, he has no domicile. 

PPEAL from the Fifteenth Judicial District Court, parish of La- 
A fourche. Beattie, J. Jury trial. J. S. Billiu, for plaintiffs and 
appellees. Leovy & Monroe; Goode, Winder & J. S. Goode, for defend- 
ant and appellant. 

MorGan, J. Defendant is sued as owner of what was once the New 
Orleans, Opelousas and Great Western Railroad, for the value of 
several mules, alleged to have been run over and killed or injured, and 
the cart to which they were attached destroyed, by the carelessness of 
one of his employes. 

Service of the petition was accepted and citation acknowledged by 
Charles A. Whitney & Co. It is not disputed that Whitney & Co. are 
defendant’s agents, or that they had authority to represent him. 

Subsequently, he appeared by counsel and excepted to the jurisdic- 
tion of the court upon the ground that he was, as alleged in the peti- 
tion, a citizen of the State of New York. 

A citizen of the State of New York can be sued in the courts of this 
State. He may cause the case to be removed to the United States 
courts by following the statutes upon this subject. But if sued, cited 
and served with copy of the petition, he can not plead his domicile, for 
the reason that, in so far as this State is concerned, he has no domicile. 
The exception was, we think, properly overruled. 

The defendant’s railroad runs through the plaintiffs’ plantation. 
Crossing the track there is a plantation road, which is also used by the 
neighborhood. Near.the crossing there is a warehouse. A cart drawn 
by three mules. belonging to the plaintiffs, was being driven along the 
road in question. The road runs through a cane-field, and, at the time 
of the accident, the cane was high. 

We think the evidence establishes that the mules were on the track~ 
when the train was discovered by the driver of the cart. He tried to 
stop them, but failed. Frightened, he jumped irom the cart. The 
mules turned a little to the left, and one of them was struck by the 
arm of the engine, and the team was thrown into a ditch. One of the 
mules was killed outright, one died soon after, and the third was so 
injured that, to end his sufferings, his life was taken. 

No bell was rung, no whistle was blown, no signal was given by the 
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train to notify persons who might be using the road that a locomotive 
was approaching. 

On the other hand, it is in evidence that the mules were being driven 
up the road at a full trot. It is contended that the driver, if he had 
observed properly, could have seen the smoke-stack of the locomotive 
and heard the noise of the train. Probably, the furious gait at which 
he was driving made his cart so noisy that he could hear nothing but 
its rattling. Certain it is that he was warned of his danger by a young 
girl, who shouted to him as he drove by the house near the track, 
where she lived. If he heard, he did not heed her. Nothing could be 
more careless and reckless than the conduct of this driver, and the 
calamity which befell the plaintiffs is to be attributed to the want of 
prudence of their servant. Under these circumstances they can not 
recover. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be avoided, annulled and reversed, and that there bo 
judgment in favor of the defendant, with costs in both courts. 





No. 5607. 
C. K. Davin v. THE PaRisH oF East Baton ROUGE. 


A judgment acquiesced in and partially executed can not be appealed from. 

The plea that acquiescence in a judgment can not be given by a police jury so as to prohibit 
a parish from appealing from a judgment rendered against it, is not tenable. There is 
no reason why a parish should not be bound by the acts of its agent as an individual 
would be. i 
PPEAL from the Fifth Judicial District Court, parish of East Baton 

Rouge. Cole, J. A. 8S. Herron and G. W. Buckner, for plaintiff 
and appellee. G. A. Griffith, parish attorney, and R. T. Posey, for 
defendant and appellant. 

MorGan, J. This suit is instituted by the holder of certain parish 
warrants, who asks judgment against the parish, and that a tax be 
assessed and collected to pay the same. 

The action is instituted under the 2629th and 2630th sections of the 
Revised Statutes. The parish appeals from a judgment rendered in 
conformity with the prayer of the petition. 

A motion is made to dismiss the appeal on the grounds: 

First—That the judgment was rendered by consent. 

Second--That it has been acquiesced in. 

Passing over the question as to whether or not the judgment was a 
consent judgment, it was certainly acquiesced in. 

The judgment was rendered on the sixth February, 1873. By the 
proceedings of the police jury, January 6, 1874, it appears that the 
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payment of judgments against the parish was provided for by a tax to 
be laid. It is admitted that the present judgment was embraced in 
the action of the police jury, and that a portion of the tax thus levied 
was collected and paid thereon. 

The present appeal was taken in December, 1874. 

It is contended, however, that acquiescence can not be gfven by a 
police jury so as to prohibit a parish from appealing from a judgment 
rendered against it. It seems to us, however, that this position is not 
tenable. We see no reason why a parish should not be bound by the 
acts of its agent as an individual would be. A judgment acquiesced 
in and partially executed can not be appealed from. 

The appeal is dismissed. 





STATE ex rel. Mrs. CHarRLes Pecot et als. v. PARISH JUDGE OF THE 
ParisH or St. Mary. 


Until the judgment appealed from be disposed of by this court, which has granted relators 
&@ suspensive appeal, the property of the succession being in the custody of the executor 
and under the control of the parish court, and no moneyed judgment having been ren- 
dered against said relators, who do not seek to suspend the execution of any such judg- 
ment, it follows, under this statement of facts, that a bond for costs is all that they 
should be held to give. 


fps one for a writ of mandamus against E. B. Mentz, parish 
judge of the parish of St. Mary. D. Caffery and F. L. Richardson, 
for relators. HE. B. Mentz, in propria persona. Randolph, Singleton & 
Browne, for respondent. 

MorGan, J. Ina former proceeding we directed the defendant to 
grant to relators a suspensive appeal upon their giving bond according 
to law. 

The property belonging to the succession is in the custody of the 
executor and under the control of the parish court. It is claimed by 
the relators. Judgment was rendered against them. From this judg- 
ment we have granted them a suspensive appeal. Until the judgment 
appealed from is disposed of by us, the property will remain where it 
is. No moneyed judgment has been rendered against the relators. 
They are not seeking to suspend the execution of any judgment given 
against them. The suspensive appeal which has been granted to them 
simply keeps the property in the hands of the executor. Under this 
state of facts, a bond for costs is all that they should be held to give. 

It is therefore ordered, adjudged and decreed that the rule herein 
granted be made absolute, and that the parish judge of the parish of 
St. Mary be ordered to grant to the relators a suspensive appeal from 
the judgment by them complained of upon their furnishing bond in the 
sum of one hundred dollars. 
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No. 5651. 
W..Bopein KEENE v. GeEoRGE GUIER and SHERIFF. 


The property of a cotutor is not sabjected to the legal mortgage of the minor. But, by the 
term cotutor, must be understood the person who becomes so by the fulfillment of the 
requirements of law. 

Where the mother, being the natural tutrix of her minor children, contracts a second mar- 
riage, she is required, previous to the marriage, to cause a family meeting to be con- 
vened for the purpose of determining whether she shall remain tutrix after the marriage. 
If she fails in this duty she loses the tutorship ipso facto. In such a case, the children 
of a previous marriage have a legal mortgage on the property of the new husband for 
the acts of the tutorship thus unlawfully kept by the mother, reckoning from the day on 
which the new marriage took place. 

PPEAL from Thirteenth Judicial District Court, parish of Carroll. 
Hough, J. J. W. Montgomery and F. F. Montgomery, for plaintiff 
and appellee. Leonard & Kennedy, for defendant and appellant. 

TALIAFERRO, J. This is an injunction suit. The defendant, in in- 
junction, George Guier, a judgment creditor of Horace B. Tibbetts for 
a large amount, caused a fieri facias to issue and seized a plantation, 
called ‘‘ Hollybrook,” which was advertised for sale by the sheriff. 
The plaintiff enjoined the sale of the property, alleging herself to be 
the owner of the plantation seized, and in possession thereof under 
good and lawful title. 

The facts, as we learn them from the record, seem to be that the 
plaintiff and his brothers and sisters inherited a large estate in the 
parish of Carroll, from the succession of their father, J. Wallace Keene, 
who died in the year 1853; and, subsequently, as legatees under the 
will of their grandfather, W. B. Keene, who died in 1857, the petitioner 
and his coheirs received a large and valuable amount of property , 
that the petitioner and his coheirs were at that period minors and 
their mother was their duly appointed tutrix, who took control and 
management of their entire property ; that their mother and tutrix, in 
the month of December, 1857, intermarried with Horace B. Tibbetts, 
without the calling of a family meeting to consider the propriety of the 
mother being retained in the tutorship and authorizing her to retain it 
after her second marriage ; that the administration of the minors’ prop- 
erty was carried on by Mrs. Tibbetts and husband after their mar- 
riage, and they executed a bond for the faithful discharge of their 
duties as tutrix and cotutor; that some eighteen months after their 
marriage they were duly appointed by legal authority tutrix and co- 
tutor to the minors. 

It appears further that in January, 1860, Horace B. Tibbetts bought 
the Hollybrook plantation; that on the tenth of October, 1866, George 
Guier recovered a judgment in his favor against the said Tibbetts for 
$21,000, and caused it to be recorded on December 22 following. 
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In 1866 the undertutor to the minors filed a petition in the proper 
court, calling upon the tutrix and cotutor to file an account of the 
tutorship ; an account was filed by them in 1868; opposition to this ac- 
count was filed by the petitioner, Bodein Keene, R. Subman Keene 
and Mary Keene, who had then attained the age of majority. 

Upon an examination of the account and hearing the oppositions the 
court rendered judgment, fixing a balance due the heirs by the tutrix 
and cotutor of $150,000, and recognized a legal mortgage against the 
property of the tutrix, to date and take effect from the first of January, 
1854, and against the property of the cotutor, to have effect from the 
first of January, 1852. This legal mortgage recognized by the judg- 
ment has been kept in force by duly recording it in conformity with 
law. 

An execution was issued on the judgment so obtained, and the Hol- 
lybrook plantation, as the property of the tutrix and cotutor, contain- 
ing eleven hundred acres, was seized and sold in February, 1870, and 
purchased by Bodein Keene, the plaintiff in this case, at the price of 
$5514, and went into possession of it and so remained in undisturbed 
possession until April, 1873, when George Guier issued execution on 
his judgment, and caused the said plantation to be seized and adver- 
tised, and to restrain the sale of which the plaintiff obtained the in- 
junction aforesaid. 

On the trial of the case in the lower court, judgment was rendered 
perpetuating the injunction, and a judgment of nonsuit against the 
plaintiff on his claim for damages. 

From this judgment the defendant, Guier, has appealed. 

The principal question for solution is: Had the minors Keene a 
legal mortgage against the Hollybrook plantation, arising from their 
judgment against their tutrix and cotutor? It was determined by 
this court in the case of Emily Hatcher v. Jackson, 21 An. 737, that 
the property of a cotutor is not subjected to the legal mortgage of the 
minor. By the term cotutor, however, we understand the person who 
becomes so by the fulfillment of the requirements of law. Where the 
mother, being the natural tutrix of her minor children, contracts a 
second marriage, she is required, previous to the marriage, to cause a 
family meeting to be convened for the purpose of determining whether 
she shall remain tutrix after the marriage. If she fails in this duty she 
loses the tutorship ipso facto. In such a case the children of a previous 
marriage have a legal mortgage on the property of the new husband, 
for the acts of the tutorship thus unlawfully kept by the mother, reck- 
oning trom the day on which the new marriage took place. Civil Code: 
article 3316. The article preceding it, 3315, has the same force and 
bearing. There is a legal mortgage on the property of persons who, 
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without having been appointed tutors to minors or curators of inter- 
dicted or absent persons, interfere in the administration of their prop- 
erty, reckoning from the day in which the first act of interference was 
done. 

Recurring to the facts of the case before us, we see that for about 
seventeen months succeeding the time of the marriage, embracing too, 
an important period of their administration of the minors’ property, 
Mrs. Keene, the mother, and her “ new husband,” were unauthorized 
to exercise the functions of tutorship, and that it was unlawfully kept 
by the mother at least during that period, and, consequently, that the 
penalty prescribed by article 3316 of the Civil Code was incurred, viz : 
that of subjecting the property of the husband to the legal mortgage 
of the minors. But, in order to fix the amount of the liability incurred 
during the period the tutorship was illegally held by the mother, we 
must remand this case to the court a qua tor that purpose. The record 
of the case presented to this court is extremely meager, and contains 
no data by which such liability may be ascertained by this court. 

It is therefore ordered that the judgment of the lower court be an- 
nulled and that this case be remanded to the court of the first instance, 
to the end that the indebtedness and liability, if any, incurred by the 


mother to the minors during the time that intervened between the 
date of the marriage and that of the appointment of the mother and 
her husband to the offices of tutrix and cotutor be definitely ascer- 
tained and fixed. 








No. 5708. 


STATE ex rel. JOHN COLEMAN v. JUDGE OF THE S1xTH District Court, 
PARISH OF ORLEANS. 


The indorser of a note having obtained a suspensive appeal from a judgment against him as 
such, and having given as surety on the appeal bond the maker of the note, against whom 
a separate judgment was rendered in the same suit, and the parties having severed in 
their defense ; 

Held—That in cases previously decided, the sufficiency of such a surety was maintained, 
the surety and principal not being coappellants, and the former having all the requisites 
prescribed by the law. 


PPLICATION for a writ of mandamus and prohibition against Sau- 
cier, Judge of the Sixth District Court, parish of Orleans. J. D. 
Coleman, for relator. Respondent in propria persone. 

Howe tt, J. The relator obtained a suspensive appeal from a judg- 
ment against him as indorser of a note, and gave as surety on the 
appeal bond the maker of the note, against whom a separate judgment 
had been rendered in the same suit, the parties having severed in their 
defense. The plaintiff in the suit moved to set aside said appeal on 
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the ground that the surety was not good, and such as the law requires. 
This rule was made absolute, and the relator asks for writs of man- 
damus and prohibition against the district judge to secure the benefit of 
the suspensive appeal and prevent the issuance of an execution. The 
judge answers that, in his opinion, the appeal bond furnished by the 
appellant afforded to the appellee no additional protection against the 
judgment debtors, as the surety and principal in the appeal bond are 
both condemned to pay the same debt, although in different decrees, 
and the property of each is bound for said debt under the said judg- 
ments, and further, that he has grave doubts about the solvency of the 
surety, because there are three executions against him now in the 
hands of the sheriff unexecuted and unsatisfied. 

We think the doctrine in State ex rel. Wilson v. Judge of the Seventh 
District Court, 22 An. 262, and Greiner v. Pendergrast, 2 R. 235, must 
control this case. 

In those cases the sufficiency of such a surety was maintained, the 
surety and principal not being coappellants, and the former having 
all the requisites prescribed by the law. 


It is therefore ordered that the writ of prohibition herein be perpet- 
uated. 





PETER BoORELAND v. Henry Leckie. Muss M. M. A. CALHOUN, 
Intervenor. 
In this court the intervenor has filed an affidavit in which she charges that the person who 


represented her in the court below, had no authority to do so. This is a matter which 
this court can not discuss originally. 


PPEAL from the Ninth Judicial District Court, parish of Grant. 
Osborn, J. Jury trial. W.O. McGinsy and A. Leme, for plaintiff 
and appellee. #. A. Hunter, for Henry Leckie, defendant and appel- 
lant. George W. Lane, tor M. M. A. Calhoun, intervenor and appel- 
lant. 


MorGAn, J. Plaintiff confessed judgment in favor of defendant for 
$4700. Execution issued thereon. The judgment was rendered in 
January 1874. Execution issued in February following. 

Plaintiff has injoined the sale of the property seized upon the ground 
that the judgment was obtained through fraud, misrepresentations and 
ill practices on the part of the defendant, through his attorney. He 
avers that he confessed judgment upon the condition that he was to 
have a stay of execution, and to be furnished with supplies sufficient 
to enable him to make acrop. He alleges further that no notice of 
seizure was served on the judgment debtor, as required by law. 
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M. M. A. Calhoun intervened and claimed the property seized. She 
also injoined the sale thereof by the sheriff. 

Judgment was given in favor of the plaintiff, with $1000 damages, 
against the defendant. Calhoun’s intervention was dismissed. 

Defendant and intervenor appeal. Defendant prays that the injunc- 
tion be dissolved with damages. 

There was no stay of execution stipulated in the judgment, and the 
only evidence of any conditions having been attached thereto, is the 
testimony of the plaintiff. Even if such testimony would avail in such 
a case, the plaintiff is flatly contradicted by the defendant’s witness. 
We must therefore take the judgment to be an unconditional one. 

The claim of the intervenor is not substantiated by the evidence. 
In this court she has filed an affidavit in which she charges that the 
person who represented her in the court below, had no authority to do 
so. This is a matter which we can not discuss originally. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be avoided, annulled and reversed, and that there be 
judgment in favor of the defendants dissolving the injunction, with 
costs in both courts. 








No. 5591. 


THe Strate or Louisiana v. MatTitpA Brown, MARTHA BROWN 
and CHAPMAN Epps. 


In this case no sentence having been pronounced, and no fine imposed in the court a qua, the 
plea to the jurisdiction of this court, founded on article 74 of the constitution, must pre- 
vail. 

PPEAL from the Fourth Judicial District Court, parish of Ascen- 

sion. Flagg, J. Criminal case. M. Marks, District Attorney, for 

the State, appellant. Nichols, Pugh & Winchester, for Chapman Epps, 
defendant and appellee. 

MorGAN, J. Chapman Epps was indicted, with Matilda and Martha 
Brown, for murder. On the trial they severed. Epps was tried, and a 
verdict of manslaughter was rendered against him. He applied fora 
new trial, which was granted, and a change of venue was ordered, 
The proceedings were transferred to the parish of Ascension. In As- 
cension he pleaded autrefois acquit. The plea was sustained. 

The State appeals. 

In this court the defendant urges that we are without jurisdiction to 
investigate the case. He says that under the seventy-fourth article of 
the constitution, no appeal will lie in criminal cases unless the punish- 
ment of death or imprisonment at hard labor, or a fine exceeding three 
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hundred dollars is actually imposed. This is the language of the con- 
stitution. 

In the case of the State v. Redding, 21 An. 188, it was held that 
this court has jurisdiction of criminal cases on questions of law only, 
whenever the punishment of death, or imprisonment at hard labor, or 
a fine exceeding three hundred dollars, is actually imposed. 

In the case of the State v. Gay, 22 An. 460, the accused appealed 
from an order granting to the State a rehearing of a motion to dis- 
charge. He was never sentenced. Wesaid: ‘ No appeal lies to this 
court, in a criminal case, unless a sentence of a certain magnitude has 
been imposed.” The appeal was dismissed. 

In the case of the State v. Welsh and Fagan, 23 An. 142, the defend- 
ants were indicted for murder and found guilty of manslaughter. A 
motion for a new trial was made on their behalf, which was granted. 
From the order granting the new trial and continuing the case the 
State appealed. The appeal was dismissed upon the ground, no appeal 
lies to this court in criminal cases except when a sentence of a certain 
severity has been actually imposed. 

In the case now before us no sentence was pronounced, and no fine 
was imposed. Under the authorities quoted the plea to our jurisdic- 
tion must prevail. 

Appeal dismissed. 


JOHN ANDERSON v. J. 1. ARNETTE AND WHELESS & PRATT. 


Where the court, opening at ten o’clock, the defendant’s counsel came into court at twenty 
minutes past ten and found his case had been submitted, the judge a quo did not err in 
refusing to reinstate it. The testimony shows that the case was not taken up out of its 
regular order, and defendant’s counsel gave no good reason why he was not present. If 
he chose to take the risk of his case not being reached during his absence, he must take 
the result of his risk. 

During the existence of a commercial partnership, service on one of the members is good 
against all, but, after its dissolution, any member intended to be sued, must be served 
with a separate citation. 

The supplemental answer of Wheless, in which he claims, in reconvention, jadgment against 
Anderson for an amount alleged by him to be due to the firm of Wheless & Pratt, of 
which firm he asserts himself to be the liquidating partner, does not authorize a judg- 

* ment on Anderson’s original demand against Pratt, who was not cited. 


PPEAL from the Seventh District Court, parish of Orleans. Oollens, 

J. Budd & Grover, for plaintiff and appellee. Breaux, Fenner & 
Hall, for defendants and appellants. 

MorGAN, J. This case had been several times continued in the lower 

court. After being partially tried it was continued to a certain day. 
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Under the law as it then stood, cases in that condition were placed at 
the foot of the trial list of the cases regularly fixed for that day. The 
court opens at ten o’clock. At twenty minutes past ten defendants’ 
counsel came into court, and found that his case had been submitted. 
The testimony shows that the case was not taken up out of its regular 
order. 

Defendants moved to reinstate the case, but the judge refused to do 
so, and we can not say that he erred, as the counsel who represented 
the defendants gave no good reason why he was not present. He knew 
that the court met at ten o'clock in the morning. He does not show 
any cause which prevented him from being present when the court was 
opened. If he chose to take the risk of his case not being reached 
during his absence, he must take the result of his risk. 

It is claimed that the judgment against Pratt is null and void because 
no service was made upon him. Wheless & Pratt had been commer- 
cial partners. The partnership had been dissolved. Wheless was the 
liquidator thereof. He alone was cited. Pratt could not be found. 
Wheless answered. Subsequently, he filed a supplemental answer, 
and, as liquidating partner of Wheless & Pratt, reconvened against 
Anderson, the plaintiff, alleging an indebtedness by him to the firm of 
Wheless & Pratt. . 

We are to determine whether the service on Wheless was, in law, a 
service on Pratt, and, if not, whether the supplemental answer of 
Wheless, in which he alleges that he is the liquidating partner of 
Wheless & Pratt, brings him into court. 

We think not. During the existence of a commercial partnership, 
service on one of the members is good against all; but after its disso- 
lution every member intended to be sued, must be served with a sep- 
arate citation. C. P. 198; Gaiennie v. Akin, 17 La. 42; Kearney v. 
Fenner, 14 An. 870. : 

The supplemental answer of Wheless, in which he claims judgment 
against Anderson for an amount alleged by him to be due to the firm 
of Wheless & Pratt, of which firm he asserts himself to be the liqui- 
dating partner, does not authorize a judgment on Anderson’s original 
demand against him. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court, as regards the defendant Pratt, be avoided, annulled 
and reversed, and that as against the defendant Wheless, it be affirmed, 
the costs as regards Pratt to be borne by the appellee; those against 
Wheless to be paid by him. 
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No. 5660. 


D. R. Carroiy & Co. v. H. T. BRipDEWELL. Mrs. Lizzie HaMILton, 
Intervenor. 
The intervention is dismissed. The intervenor has ueither alleged nor proved that she is a 
creditor of the defendant, whose property was sequestered. 
If the intervenor had a lessor’s privilege, it should have been asserted before the sequestered 
property was released on bond. No fraud and collusion are shown between the plaintiffs 
and the defendant. 


The intervenor can not urge irregularities in the suit, such as insufficiency of the bond or 
affidavit on which the sequestration issued. 


PPEAL from the Thirteenth Judicial District Court, parish of Mad- 

ison. Hough, J. James T. Coleman, for plaintiff and appellee. 

Hi. R. Morrisson, curator ad hoe, for defendant and appellee. EF. D. & 
W. Farrar, E. H. Farrar, for intervenor and appellant. 

Wr ty, J. Plaintiffs sued the defendant on his three promissory 
notes, amounting in the aggregate to $4073 47, and claiming a vendor’s 
privilege on the mules, and a furnisher of supplies’ lien on the crops 
raised on the Connor plantation during the year 1873, sequestered eight 
mules and eighty-eight bales of cotton. 

On the twenty-third December, 1873, soon after the seizure, the de- 
fendant procured a release on bond of said property, Mrs. Lizzie Ham- 
ilton, the owner of said plantation, being one of the sureties on said 
bond. Subsequently, to wit: on May 12, 1874, Mrs. Hamilton filed a 
petition of intervention, alleging that she was the lessor of the Connor 
place; that the property sequestered was the crops grown on said 
plantation, and the movables thereon situated; that she had a lien on 
those crops as lessor superior to that of the plaintiffs’ lien for supplies; 
that she was surety on the release bond; that the writ of sequestration 
had illegally issued, for the reasons assigned in a motion to dissolve the 
same therewith presented and filed, to wit: for the reasons that the 
writ had issued without any affidavit, and that the order had been 
made by an incompetent judge; that she had been induced to become 
surety tor the defendant by representations made to her by him to 
the effect that he did not owe the debt sued on; that a suit had previ- 
ously been brought against him in the State of Mississippi by the same 
parties on the same cause of action ; that the writ of sequestration had 
been illegally obtained, and that, if she would gv on his bond, he would 
ship her cotton to pay her lease; that, owing to his noncompliance 
with this agreement, and owing to a writ of provisional seizure obtained 
by her to secure her rights, the defendant had threatened to revenge 
himself upon her by allowing judgment to go by default against him 
in this suit, in order that he, being insolvent, she might be held liable 
on the release bond; that he had written a threatening letter to her to 
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that effect; that he had also written a letter to his counsel, dismissing 
him from his employment, and withdrawing all defense in this suit ; 
that she had reason to believe, and did believe, that the defendant had 
willfully, corruptly and maliciously corresponded with the plaintiffs or 
their representatives, agreeing to confess judgment, or permit the same 
to be taken by default, with a recognition of the validity and legality 
of the writ of sequestration, so as thereby to hold her liable on the 
release bond, and to force her to pay his debts, and in that manner to 
secure his revenge. 

The relief she prayed for was, that her privilege as lessor be recog- 
‘nized as superior to that of plaintiffs; that she be allowed to file a 
motion to dissolve the sequestration on the grounds above mentioned, 
and that the court act on said motion, and dissolve the sequestration. 

On second June, 1874, the intervenor filed a supplemental petition 
alleging that the plaintiffs and the defendant had conspired to perpe- 
trate a fraud upon her; that in order to escape a criminal prosecution 
in the State of Mississippi, threatened to be instituted against him 
there by plaintiffs, the defendant had consented to let this case in Lou- 
isiana go by default, for the purpose of holding her liable on the illegal 
release bond; that in execution of that agreement the counsel for 
plaintiffs had drawn up the answer which was copied by Bridewell, and 
filed by the counsel ; that she has a direct interest in the suit as far as 
the sequestration was concerned, for the reasons above given. 

To this intervention the plaintiffs excepted : 

First—That the intervenor can not urge irregularities in the suit be- 
tween the original parties, such as the insufficiency of the bond and 
oath on which the sequestration issued, nor can she plead any excep- 
tion to dismiss the action. 

Second—The intervenor can not, without the consent of plaintiffs, 
substitute herself in the place of defendant. 

Third—The intervenor shows no sufficient cause for the intervention. 

The exception was referred to the merits, and the plaintiffs answered 
the intervention. At the trial the court gave judgment for the plaintiffs 
and dismissed the intervention with costs. The intervenor alone has 
appealed. 

There are several reasons why the judgment under review should 
remain undisturbed : 

First—The intervenor has neither alleged nor proved that she is a 
creditor of the defendant, whose property was sequestered. 

Second—If the intervenor had a lessor’s privilege, it should have been 
asserted before the property was released on bond. 

Third—No traud and collusion are shown between the plaintiffs and 
the defendant. 
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Fourth—The intervenor can not urge irregularities in the suit, such 
as insufficiency of the bond or affidavit on which the sequestration 
issued. See 21 An. 118, and authorities there cited. 

Judgment affirmed. 

Rehearing refused. 


MorGAN, J., dissenting. The intervenor was the lessor of the plan- 
tation. Upon the crop made thereon and the movables used in grow- 
ing it, she had a privilege superior to the plaintiffs, who furnished the 
supplies. It is true that the property seized by the plaintiffs was 
bonded, and that the intervenor went on the bond. Still the bond 
represents the property, and upon the property her lien and privilege, 
superior to the plaintiffs’, is, I think, incontestible. I am, therefore, 
of opinion that the district judge erred in dismissing the intervention. 
I therefore dissent from the opinion just pronounced. 


No. 5683. 
AMBROSE et al. v. MADISON MARSH. 


Where the property of the succession was offered for sale for cash, and, no one bidding, it 
was immediately offered on the terms of credit designated in the order, and was adjudi- 
cated to the administrator thereof, who directed the sheriff to adjudicate it to one Mrs, 
Simmons, a person having no real intention of purchasing, but receiving the adjudication 
only as an act of triendship to the administrator ; 

Held—That the succession never was divested of the property. 


PPEAL from the Fifth Judicial District Court; parish of East Fe- 

liciana. Dewing, J. Jury case. H. A. Cross & Pipkin, for plaintiffs 
and appellees. 0. McVea and D. J. Wedge, for defendant and ap- 
pellant. 

MorGAN, J. Defendant was the administrator of the estate of Mrs. 
Priscilla Ambrose. Her estate consisted of a certain piece of land 
situate in the parish of East Feliciana, which was appraised at $1000. 

Plaintiffs are heirs of Mrs. Ambrose, and were minors when the 
succession of their parent was opened. 

Defendant was the husband of one of the coheirs. 

The administrator applied for the sale of the property belonging to 
the estate for the purpose of paying the debts. The order was that 
the property ‘‘be sold for cash, provided it brings its appraisement ; 
and if not, that it be reoffered for sale on a credit of twelve months.” 

The property was offered for sale for cash, and, no one bidding, it 
was immediately offered on the terms of credit designated in the order. 
According to the return of the sheriff “it was adjudicated to Madison 
Marsh, but by order of the said Marsh, it was adjudicated to Mrs. S. 
J. Simmons for the price of $500.” 

16 
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The heirs—at least these plaintiffs—now accepting the succession of 
their mother claim to be put in possession of the property left by her, 
alleging that the title thereto has never been legally divested from 
them; that the sale thereof was made without the observance of the 
formalities required by law; that the real purchaser thereof was Marsh, 
the administrator, and that Mrs. Simmons was a party interposed, who 
had no real intention of purchasing the property, but received the ad- 
judication only as an act of friendship to Marsh. 

Either of the positions assumed by plaintiffs is sufficient to strike 
the proceedings complained of with nullity, and they are both sup- 
ported by the evidence. 

The law provides that when property is offered for sale for cash, 
and does not bring the amount required by the statute, it shall be re- 
offered after a publication of fifteen days. 

It is even, if possible, more explicit that administrators of estates 
shall not purchase property belonging to the estates which they ad- 
minister, except in certain specified cases. The evidence satisfies us 
that Mrs. Simmons was a mere party interposed, and that in reality 
Marsh was the real purchaser. Under these circumstances the jury 
were right in decreeing that the property in question belonged to the 
succession of Mrs. Ambrose. 

Judgment affirmed. 








No. 5580. 
CHARLES E. ALTER v. S. O. Netson & Co. 


This suit was brought to revive a judgment in solido against defendants, Nelson & Co., 
serving citation only on Nelson. In bar of the proceeding he pleaded his discharge in 
bankruptcy. It wasa vain thing to cite him, because he could not be held personally 
liable, and whether or not a judicial mortgage should be perpetuated against the bank- 
rupt’s estate by reviving the judgment, was a question that might interest the assignee, 
the special representative of the ordinary creditors, but it in no manner concerned the 
bankrupt, who had surrendered his entire estate. 


PPEAL from the Sixth District Court, parish of Orleans. Saucier, 
J. Frank L. Richardson, for plaintiff and appellant. Breauaz, 
Fenner & Hall, Hyams & Jonas, for defendant and appellee. 

Wrty, J. On the sixteenth June, 1863, the plaintiff recovered judg- 
ment against the defendants in solido for $25,000. On tenth of June, 
1873, he brought this suit to revive said judgment, serving citation 
only on S. O. Nelson. 

In bar of the proceeding the defendant, S. 0. Nelson, -pleaded his 


discharge in bankruptcy. The court gave judgment for this defendant, 
and the plaintiff appeals. 
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We think the court did noterr. The discharge in bankruptcy re- 
leased the defendant from paying the judgment. And if the object of 
the plaintiff was, as he says, merely to avert prescription of the judg- 
ment in order to preserve the judicial mortgage resulting from record- 
ing the judgment in the parish of Iberia, where the defendants owned 
immovable property, that object could not be accomplished by citing 
the defendant, a discharged bankrupt, who was without interest. 

It was a vain thing to cite bim, because he could not be held person- 
ally liable; and whether or not a judicial mortgage should be perpet- 
uated against the bankrupt’s estate by reviving the judgment was a 
question that might interest the assignee, the special representative of 
the ordinary creditors, but it in no manner concerned the bankrupt, 
who had surrendered his entire estate. 

Judgment affirmed. 

Rehearing refused. 








No. 5567. 


Bank OF America v. SEPTIME FortieR. Third opposition of E. J. 
Gay & Co. Third opposition of Citizens’ BANK. 


Appellant gave no bond under the order for a suspensive appeal, but gave bond after getting 
an order for a devolutive one. This was not an abandonment of an appeal. There is 
no appeal until the bond is given, it matters not how many orders of appeal have been 
granted. 

As the sheriff is a mere depositary, in this case, of the funds sought to be distributed, he 
has no interest in the controversy, and need not be made a party to this appeal. 

The furnishers of supplies or cash actually used for the cultivation of a plantation have a 
privilege on the crops of that year, and it can not be divested by any prior mortgage, 
whether legal, conventional, or judicial, or by any seizure and sale of the land while 
such crops are on it, and such privilege bears on the growing crop. 

As against the Citizens’ Bank holding a conventional mortgage recorded in January, 1868, 
E. J. Gay & Co. have no preference for the supplies they furnished the defendant from 
January till April 23, 1873, because their claim was not recorded on the day the contract 
was entered into. Privileges are stricti juris, and persons desiring to affect third par- 
ties therewith must register them in the manner required by law. 

Construing articles 3273 and 3274 Revised Code, so as to give effect to both, the conclusion is 
that privileges have effect as to third persons generally from the date of their registry ; 
but, for a privilege to have a preference over an existing mortgage, it must be recorded 
on the day the contract out of which it arises was entered into. 


PPEAL from the Fourth Judicial District Court, parish of St. 
James. Flagg, J. Johnson & Denis, for plaintiff and appellee. 
Barrow & Pope, for E. J. Gay & Co., third opponents and appellees. 
A. Pitot, Legendre & Poché, for the Citizens’ Bank, third opponent and 
appellant. 
Wrty, J. This is a coutroversy between Edward J. Gay & Co., 
privilege creditors for $1847 43, and the Citizens’ Bank, a conventional 
mortgage creditor for $6000, for the balance of the proceeds remaining 
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after the payment of plaintiff’s mortgage, under which the Felicité 


plantation, belonging to the defendant, was sold on the seventh of June, 
1873. 


Plaintiff bought the mortgaged property tor $20,500, and after satis- 
fying its own judgment, costs and taxes, there remained $2339 69, 
which plaintiff retained to pay the proportion of taxes on said property 
for 1873 up to the time of the adjudication, and to be applied to such 
privilege and mortgage creditors as might be entitled to it. 

It is conceded that plaintiff is entitled to apply $284 90 of the fund 
on hand to the payment of the taxes for 1873, leaving $2054 79 as the 
sum in coutroversy between Edward J. Gay & Co. and the Citizens’ 
Bank. 

The court below decided that Edward J. Gay & Co. are entitled to a 
preference over the Citizens’ Bank in the distribution of this fund, and 
the Citizens’ Bank bas appealed. 

Edward J. Gay & Co. moved to dismiss the appeal : 

First—Because appellant abandoned its suspensive appeal and, there- 
fore, had no right to take this devolutive appeal. 

Second—Because the sheriff has not been cited. 

Third—Because the certificate of the clerk to the transcript is not 
sufficient. 

Appellant gave no bond under the order for a suspensive appeal, but 
gave bond after getting an order for a devolutive appeal. This was 
not an abandonment of an appeal. There is no appeal until the bond 
is given, it matters not how many orders of appeal have been granted. 
20 An. 236. 

As the sheriff is a mere depositary of the funds sought to be dis- 
tributed, he has no interest in the controversy, and need not be made 
a party to this appeal. 20 An. 283; 1 An. 205; 2 An. 232; 5 An. 668; 
11 An. 486. 

The defect in the clerk’s certificate to the transcript has been cor- 
rected under a writ of certiorari issued by this court. 

The motion is therefore denied. 


On THE MERITS. 


Edward J. Gay & Co. claim a privilege as furnishers of supplies and 
cash for the crop of 1873, standing at the time of the sale, June 7, 1873. 

The Citizens’ Bank is a conventional mortgage creditor, next in rank 
to plaintiff, and its mortgage was recorded on January 27, 1868. 

The Citizens’ Bank opposes the privilege claim set up by Edward J. 
Gay & Co. on the following grounds: 

First—The crop of 18¥73 on the Felicité plantation, at the time of the 
sale, was a standing crop, an immovable and part of the land, Revised 
Code 465, and, therefore, it was subject to the bank’s mortgage. 
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Second—Edward J. Gay & Co.’s privilege having been recorded on 
the second of June, 1873, and resting on an open account, dated April 
23, 1873, was recorded too late to affect the Citizens’ Bank mortgage 
over the crop as part of the immovable—the plantation. 

Third—The inscription of said privilege was defective in not con- 
taining a description of the property affected thereby. 

By article 3217 Revise:! Code the furnishers of supplies or cash ac- 
tually used for the cultivation of a plantation have a privilege on the 
crops of that year, and it shall not be divested by any prior mortgage, 
whether legal, conventional, or judicial, or by any seizure and sale of 
the land while such crops are on it and such privilege bears on the 
growing crops. 

Article 123 of the constitution provides, among other things, that 
“no mortgage or privilege shall hereafter affect third parties, unless 
recorded in the parish where the property to be affected is situated ;” 
and “the General Assembly shall provide by law for the registration 
of all mortgages and privileges.” 

In the Revised Code, under the title ‘‘ How privileges are preserved 
and recorded,” we find the following articles : 

3273—“ Privileges are valid against third persons from the date of 
recording of the act or evidence of indebtedness as provided by law.” 

3274—“* No privilege shall have effect against third persons, unless 
recorded in the manner required by law in the parish where the prop- 
erty to be affected is situated. It shall confer no preference on the 
creditor who holds it over creditors who have acquired a mortgage, 
unless the act or other evidence of the debt is recorded on the day the 
contract was entered into.” ; . 

As against the Citizens’ Bank holding a conventional mortgage re- 
corded in January, 1868, Edward J. Gay & Co. have no preference for 
the supplies they furnished the defendant from January till April 23, 
1873, because their claim was not recorded on ‘‘the day the contract 
was entered into.” They failed to comply with the requirement of 
article 3274, aud, therefore, are not entitled to the preference it accords. 
Privileges are stricti juris, and persons desiring to affect third parties 
therewith must register them in the manner required by law. 

The counsel of Edward J. Gay & Co. insists that, as under article 
3273, privileges have effect as to third persons from the date of registry, 
that article should govern this case ; if otherwise, great inconvenience 
will result, and parties will be forced to go to the place where the 
property is situated to contract, so the act may be recorded on the same 
day. ; 

Construing articles 3273 and 3274 so as to give effect to both, we 
conclude that privileges have effect as to third persons generally from 
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the date of their registry ; but for a privilege to have a preference over 
an existing mortgage it must be recorded on the day the contract out 
of which it arises was entered into. 

As against ordinary creditors, Edward J. Gay & Co. acquired a pref- 
erence under article 3273 from the day of the registry of their claim, 

To oust prior mortgage creditors or to acquire a preference over them, 
these privilege creditors, however inconvenient, should have recorded 
their privilege on the day the contract was made, or the day it was 
acquired, because this was required in the unambiguous language of 
article 3274. 

And this was the view of the law taken by this court in the cases of 
Foley v. Hagan, 23 An. 286, and Marmillon v. Archinard, 24 An. 610. 
See also 23 An. 271, 694; 25 An. 232; 26 An. 80. See also Dunning v. 
Coleman, lately decided. 

In regard to the inconvenience that may arise from this interpreta- 
tion of the law the court is not responsible, since it can only decide 
what the law is, not what it should be. 

Our conclusion is that the Citizens’ Bank has a preference over Ed- 
ward J. Gay & Co. on the funds in controversy. 

It is therefore ordered that the judgment herein be amended so as to 
reject the demand of the opponents,-Edward J. Gay & Co., with costs, 


and to require the funds remaining, after the settlement of plaintiff's 
execution, costs and all taxes, as fixed in the decree herein, to be paid 
over to the Citizens’ Bank, in part payment of its mortgage and as 
amended that the judgment be affirmed, Edward J. Gay & Co., paying 
costs of this appeal. 

Rehearing refused. 


No. 5555. 
State oF Louisiana v. H. H. WILLERs. 


Defamation by libel is the offense charged. Sections 804 and 1051 R. S., take this case out of 
the strict rules of the common law, and the purport only of the libelous letter as given 
in the information is sufficient. It was not essential that the information should have 
alleged that the letter was written in the German language in order to permit the State 
to introduce the letter and an authorized translation. The law of evidence upon this 
subject is complied with, if the matter or purport of the instrument offered conform to 
the purport and description thereof in the information. The law did not require the 
libelous letter to be set out in full, or a copy of it to be contained in the information. 


PPEAL from the Fourth Judicial District Court, parish of Ascension. 
Flagg, J. Criminal case. M. Marks, district attorney, for plaintiff 
and appellee. R. N. & Wm. Sims, Nichols & Pugh, for defendant and 
appellant. 
HowEL., J. The defendant has appealed from a judgment upon 
an information for libel, sentencing him to pay a fine of three hundred 
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and fifty dollars, and in default of payment to be confined in the parish 
jail for six months. 

The information charges that the defendant “did maliciously defame 
one Pauline Rose, * * * by writing a certain letter containing 
libelous words, to wit: that she had, on the evening of the sixth of 
October, 1872, * * * committed adultery * * * witha man 
designated and styled by said Willers as an engineer; that the said 
Willers sent said letter, containing said libel, to said C. W. Rose, the 
husband of the said Pauline Rose, with the malicious intention of de- 
faming the character of the said Pauline Rose, contrary to the form 
of the statute,” ete. 

To prove the libel, the district attorney offered in evidence a letter 
written in the German language, and purporting to be signed by the 
defendant, and to which objection was made on the grounds: 

First—Tihat the alleged libelous letter and matters charged in the 
information are set forth therein in the English language, and the in- 
formation does not contain an allegation of any letter or matters writ- 
ten in German by the defendant. 

Second—That no evidence is admissible of a libelous letter or matters 
written in a foreign language, unless the alleged libelous letter or mat- 
ters be specifically set forth in the information in such language in 
hec verba, and that a letter written in German is inadmissible to prove 
an alleged libelous matter set forth, as in this case, in the English lan- 
guage. 

Third—T hat there is a radical variance between the evidence offered 
and the allegations of the information. 

The defendant also excepted to an interpreter offered to translate the 
German letter for the jury, on virtually the same grounds. 

The judge did not err. The variance between the material allega- 
tions and the proof is not such as to require the exclusion of the evi- 
dence offered. Defamation by libel is the offense charged. The law 
is: ‘Whoever shall maliciously defame any person by making, writ- 
ing, publishing, or causing to be published any manner of libel, shall, 
on conviction thereof, suffer fine or imprisonment, or both, at the dis- 
cretion of the court.” R.S., sec. 804; and section 1051 provides that 
‘In all other cases (not mentioned in the preceding sections) when- 
ever it shall be necessary to make any averments in an indictment as 
to any instrument, whether the same consists wholly or in part of 
writing, print or figures, it shall be sufficient to describe such instru- 
ment by any name or designation by which the same may be usually 
known, or by the purport thereof, without setting out any copy or fac 
simile of the whole or any part thereof.” 

These statutes take this case out of the strict rules of the common 
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law, and the purport only of the libelous letter is given in the infor- 
mation. We do not think it was essential that the information should 
have alleged that the letter was written in the German language in 
order to permit the State to introduce the letter and an authorized 
translation. 

The law of evidence upon this subject is complied with if the matter 
or purport of the instrument offered conform to the purport and de- 
scription thereof in the information, as was the case here. 

The evidence was properly admitted. 

The defendant filed a motion in arrest of judgment based on the 
same matters; and the same reasons, as above stated, justify the district 
judge in overruling it. The law did not require the libelous letter to 
be set out in full, or a copy of it to be contained in the information. 

Judgment affirmed. 

Rehearing refused. 


No. 5615. 
Isaac F. Ritey v. Herrs or E. M. RIvey. 


Here two married women, sisters, are sued jointly as heirs of their mother. Judgment is 
rendered against them jointly, each for her half of the debt against their ancestor. 
Neither is bound to pay the other’s share of the debt. When, therefore, they sign recip- 
rocally each other’s appeal bond, each becomes bound as surety for the other’s debt. The 
authorities cited in support of the motion to dismiss the appeal refer to cases where the 
surety on the appeal bond is bound by the judgment to pay the debt for which he stands 
surety. The motion can not prevail. 

There is no force in the objection that the answers filed by the defendants, married women, 
without the authorization of their husbands, are without effect, and that the judgment 
against them is null, inasmuch as they were not in legal contemplation in court, and could 
not stand in judgment. The petition prays that the husbands be cited to appear and 
assist their wives in their defense. The answers are that defendants appear and for 
answer, etc. This is sufficient, and fulfills the requirements of the law. 


PPEAL from the Fifth Judicial District Court, for the parish of 

East Baton Rouge. Dewing, J. Jury trial. W. F. Kernan and 
Lyons, for plaintiff and appellee. D.C. Hardee, Cross & Pipkins, Rice 
& Whitaker, for defendants and appellants. 

TALIAFERRO, J. There is a motion to dismiss this appeal on the 
ground that each defendant is surety for the other on their appeal bonds, 
and it is contended that this is inadmissible under the decisions of this 
court in the case in 12 L. R. 383, and in that in 18 An. 659. We think 
these cases are not in point. Here two married women, sisters, are 
sued jointly as heirs of their mother. Judgment is rendered against 
them jointly, each for her half of the debt against their ancestor. 
Neither is bound to pay the other’s share of the debt. When, there- 
fore, they sign reciprocally each other’s appeal bond, each becomes 
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bound as surety for the other’s debt. The authorities cited refer to 
cases where the surety on the appeal bond is bound by the judgment 
to pay the debt for which he stands surety. 

The motion to dismiss is overruled. 

On the merits of the case it appears that the plaintiff sues the heirs 
of Mrs. E. M. Riley, deceased, tor services rendered her as general 
manager and overseer of her plantation for several years at $400 per 
annum. The answer is a general denial and the prescription of three 
years. The plaintiff had judgment for $580 against each of the de- 
fendants, and they have appealed. 

The plaintiff, we think, has made out his case, which was tried before 
a jury, who rendered their verdict for $580, the remainder of the plain- 
tiff’s claim being prescribed. On the part of the defendants it is urged 
that the answers filed by the defendants, married women, without the 
authorization of their husbands, are without effect, and the judgment 
rendered against them null, as they were not, in legal contemplation, 
in court, and could not stand in judgment. We think the objection 
without weight. The facts seem to be that the petition prays that the 
husbands be cited to appear and assist their wives in their defense. 
The answers are that defendants appear and for answer, etc. This, we 
think, is sufficient, and fulfills the requirements of the law. 

It is therefore ordered that the judgment of the district court be 
affirmed with costs. 

Rehearing refused. 

HowELL, J., recused in this case. 








No. 5553. 
Epwarp J. Gay & Co. v. Mrs. SOLIDELLE DEyNooptT et al. 


This is a suit on two promissory notes with mortgage, drawn by defendant, and given as col- 
lateral security for advances made in plantation supplies There is no evidence of fraud 
or bad faith on the part of the plaintiffs in regard to the possession of said notes, which 
were negotiable and were transferred by delivery. Gay & Co., it is true, had limited the 
amount of these advances to $10,000. But the defendant exceeded this limit, and pre- 
tends not to be responsible for said excess. She can not be permitted to take advantage 
of this act of her own, and Gay & Co. have the right to cause the property mortgaged to 
be sold so as to satisfy the amount due them for advances made to the defendants. 


PPEAL from the Fourth Judicial District Court, parish of St. 
Charles. Flagg, J. Barrow & Pope, tor plaintiffs and jagpetante. 
Alfred Grima, for detendants and appellees. 

Morean, J. On the sixth February, 1871, Mrs. —" duly au- 
thorized and empowered by her husband, executed her two promissory 
notes, each for the sum of $6000, payable one year after date. 

The notes were payable to her own order and were by her indorsed. 
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Their payment was secured by a mortgage upon her Armant planta- 
tion, situate in the parish of St. Charles. 

On the twenty-seventh of February, 1871, these notes were pledged 
to E. J. Gay & Co. by Theo. Guyol, as collateral security for the pay- 
ment of all advances to be made by Gay & Co. to Mrs. Deynoodt, to 
enable her to cultivate her plantation, to the amount of $10,000, with 
interest, commissions, costs and charges thereon for that year (1871.) 

On the twenty-seventh February, 1871, Gay & Co. entered into an 
agreement with Mrs. Deynoodt, who was authorized by her husband, to 
advance her money to carry on her plantation for that year, the aggre- 
gate amount never to exceed, at any one time, the sum of $10,000. 

The advances made by Gay & Co. to Mrs. Deynoodt for the year 
1871 amounted to $16,884 67. The proceeds of her crop left a deficit 
of $7670 15. 

Gay & Co. continued, under an authorized contract, to do Mrs. Dey- 
noodt’s plantation business for the year 1872. 

Mrs. Deynoodt was authorized to borrow trom Gay & Co. $17,921 74, 
for advances made and to be made to her, to secure which she granted 
a privilege upon the crop which she was to make. 

The result of this year’s enterprise, added to the former, still show a 
balance due Gay & Co. $6411 44. 

Gay & Co. applied for and obtained an order of seizure and sale upon 
the notes of Mrs. Deynoodt, above described. She enjoined the sale 
of the property mortgaged to secure their payment upon the grounds 
that Gay & Co. are not the owners of the notes; that they gave no 
consideration therefor; that they were obtained by unlawful means; 
that Guyol owns them, and that she has a good defense against him; 
that Gay & Co. received the notes from Guyol as collateral security for 
the payment of certain advances which were to be made by Gay & Co. 
to herself, and fixed the sum at $10,000; that this amount has been en- 
tirely paid; that the notes were obtained from her by unlawful means. 

Gay & Co. excepted to the petition on the ground that it discloses 
no cause.of action; they also moved that the defendant be made to 
prove the truth of the allegations contained in her petition of opposi- 
tion and injunction. The exception and motion were tried together. 
The district judge decided in favor of the defendant. Plaintiffs appeal. 

If the facts are as stated in the petition the cause of action is appar- 
ent. It remains to be seen whether the judgment is correct. There is 
no evidence of fraud or bad faith on the part of Gay & Co. in regard to 
their possession of the notes. They were in the hands of Guyol; they 
were negotiable, and were transferable by delivery. Guyol gave them 
in pledge to the plaintiffs, who, in consideration thereof, were to make 
advances to the defendant. Gay & Co. restricted the amount of these 
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advances to $10,000; but the defendant exceeded this limit. We do 
not think she can take advantage of this act of her own, and we think 
that Gay & Co. have the right to cause the property mortgaged to be 
sold so as to satisfy the amount due them for advances made to the de- 
fendant. This amount is $6411 44. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be avoided, annulled and reversed, and that there be 
judgment in favor of the plaintiffs, and that the property mortgaged 
and described in the petition be sold, and that out of the proceeds of 
the sale thereof the plaintiff be paid the sum of six thousand four hund- 
red and eleven dollars and forty-four cents. 


No. 5678. 
CHARLES E. ALTER v. JAMES McCCULLEN. 


Proceedings were taken in the Sixth District Court of New Orleans to revive the judgment 
obtained by the plaintiff against one Richard Nugent, and on which he rests his clgim in 
this suit. Citation was made on Nugent, then an adjudged bankrupt, discharged from 
all liability on the judgment, and having no interest whatever in the matter. The cita- 
tion was, therefore, null and void, and the judgment which followed void also. The plea 
of prescription against plaintiff must prevail. 

PPEAL from the Fifth Judicial District Court, parish of East Baton 

Rouge. Dewing, J. Frank L. Richardson and James O. Fuqua for 

plaintiff and appellant. A. S. Herron and Favrot & Lamon for defend- 
ant and appellee. 


TALIAFERRO, J. This isan hypothecary action against the defendant 
as third possessor of property formerly owned by Richard Nugent and 
surrendered by him in bankruptcy, and sold by his assignee to James 
H. McKee, and by him to the present defendant. 

The defendant filed a peremptory exception to plaintiffs action and 
answered, calling his vendor in warranty. McKee filed an answer and 
peremptory exception, and called E. E. Norton, assignee, in warranty. 
The latter made no appearance, 

The defendant pleads the prescription of ten years against both the 
judgment and mortgage by which the plaintiff seeks to enforce his 
hypothecary claim against the property described in his petition. 
There was judgment in favor of the defendant, and plaintiff appeals. 

It appears that the plaintiff obtained a judgment against Richard 
Nugent et al. on the twenty-ninth of May, 1863. Richard Nugent was 
. adjudged bankrupt on the twenty-second of December, 1868, and dis- 
charged from all debts and claims provable against his estate, and 
which existed on the twenty-ninth ot February, 1868, when his peti- 
tion was filed. 

In May, 1873, proceedings were taken in the Sixth District Court of 
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New Orleans to revive the judgment obtained by the plaintiff against 
Richard Nugent, and resulted in a decree in the plaintift’s favor on the 
twenty-fourth of June, 1873. 

In the proceedings in the Sixth District Court to revive the judgment 
citation was made on Richard Nugent, then an adjudged bankrupt, and 
discharged from all liability on the judgment and having no interest 
whatever in the matter. Citation was, therefore, null, and the nullity 
of the judgment rendered upon it followed. 

This case is similar to that of Kennedy v. Rust, 25 An. 554,tin which 
a curator ad hoc was appointed to represent Rust, an absentee and dis- 
charged bankrupt, like Nugent. This court held the citation null, and 
that the judgment rendered was of no effect. See also case of Brigham 
v. Norsnothy, 25 An. 600. The plea of prescription in the case now 
under consideration was well taken and must prevail. 

It is therefore ordered that the judgment of the district court be 
affirmed with costs. 

Rehearing refused. 





LaPENE & FERRE v. A. J. DELAPORTE, Administrator, et al. 


Bondreaux purchased from Delaporte a certain piece of property, giving notes to the order 
ot the vendor and secured by mortgage on the property sold. Afterward, Boudreaux 
sold to Villiers, who, as a part of the price, assumed to pay said notes, one of which in 
suit herein was then held by plaintiffs. The property thus purchased by Villiers was 
sold at the suit of the creditors of Boudreaux before the institution of this suit. Under 
these circumstances, Villiers should not be held to pay the assumpsit, there being a 
failure of consideration. 


PPEAL from the Fifteenth Judicial District Court, parish of Terre- 

bonne. Beattie, J. Jury trial. FH. D. Burgieres, Charles W. Du 

Roy, E. W. Blake, for plaintifis and appellants. Bush & Goode, for 
defendants and appellees. 

Howe tt, J. In April, 1867, the plaintiffs instituted this suit against 
the administrator of J. B. Boudreaux, on a note secured by mortgage, 
and against E. M. Villiers, on his assumpsit, in an act of sale of the 
property affected by said mortgage from Boudreaux to Villiers, and 
dated June Y, 1866, in which act Villiers promised to pay said note as 
a part of the price. Villiers set up a special defense that the assumpsit 
was personal to Boudreaux; that the said property was incumbered 
with several conventional and judicial mortgages against Boudreaux 
and his vendor, under which it was sold, and he, Villiers, thereby 
evicted and released from his assumpsit. Judgment was rendered 
against the succession of Boudreaux and in favor of Villiers. 

The plaintiffs appealed from the latter. 
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The evidence, not objected to, shows that Boudreaux purchased from 
Delaporte, giving these notes to the order of the vendor and ‘secured 
by mortgage on the property sold. Afterward, Boudreaux sold to Vil- 
liers, who, as a part of the price, assumed to pay said notes, one of 
which in suit herein was then held by these plaintiffs. The property 
thus purchased by Villiers was sold at the suit of the creditors of Bou- 
dreaux before the institution of this suit. 

Under these circumstances Villiers should not be held to pay the 
assumpsit, there being a failure of consideration. The case of Arnous 
v. Davern, 18 La. 45, relied on by the plaintiffs, was modified, if not 
overruled, by that of the Union Bank v. Bowman, 9 An. 195, where the 
doctrine as here announced was maintained. The case in 17 An. 255 
only recognizes the right of the third person against the property, in 
relation to which the stipulation in his favor was made, and is in har- 
mony to that extent with the 9 An. case, and not in conflict with our 
view on the personal liability of the purchaser who makes the stipula- 
tion. ’ 

Judgment affirmed. 

Rehearing refused. 








No. 5551. ° 
O.tva Tueriot v. G. Lyons, Sheriff, et al. 


The question in this case is whether an act of sale was simulated. The judge a quo held it 
to be a simulation, because the plaintiff in injunction moved to strike out interrogatories 
on facts and articles propounded to him, on the ground that they tended to make him 
confess himself guilty of a crime in seeking to make him contradict his affidavit annexed 
to his petition for injunction, which motion was withdrawn by permission of the court, 
The fact of filing such an injunction can not be considered as producing the effect given 
to it by the court below. It is not an admission of simulation, but must be presumed to 
be the interpretation which plaintiff's counsel gave of the tendency of such interrogato- 
ries. When put on the stand to answer said interrogatories, the plaintift asserted the 
reality and good faith of his purchase, his ability to pay the price, and the actual pay- 
ment thereof. The testimony in favor of the reality of the sale is not overcome, 


PPEAL from the Fifteenth Judicial District Court, parish of Terre- 

bonne. Beattie, J. Goode & Winder, J. D. Moore, Lacey & Butler, 

for defendants and appellees. Charles W. DuRoy, for plaintiff and 
appellant. 

Howe Lt, J. Plaintiff, as owner, enjoined the sale of two lots of 
ground, and the improvements thereon, in the town of Houma, seized 
under execution in the suit of E. Marqueze & Co. v. B. F. Bazet. The 
defendants in injunction aver that the sale from Bazet to Theriot is a 
simulation. On the trial, evidence was introduced to show the reality 
of the sale; but the judge a quo held it to be a simulation because the 
plaintiff moved to strike out interrogatories on facts and articles pro- 
pounded to him, on the ground that they tended to make him confess 
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himself guilty of a crime in seeking to make him contradict his affi- 
davit annexed to his petition for injunction, and which motion was 
withdrawn by permission of the court. We do not think the fact of 
filing such a motion produces the effect given to it by the judge. It 
is not an admission of the simulation, but, as we presume, the inter- 
pretation which plaintiffs counsel gives of the tendency of such inter- 
rogatories. 

When put on the stand to answer them, the plaintiff asserts the real- 
ity and good faith of his purchase, his ability to pay the price, and the 
actual payment thereof. The cash portion was paid in the presence of 
the notary or recorder, who, however, says he doubted the reality of 
the transaction because the judgment of these defendants against the 
vendor was then rendered, and, as he says, recorded, although there is 
no certificate of recordation on the copy introduced in evidence. The 
testimony in support of the reality of the sale is not, in our opinion, 
overcome. 

We deem it unnecessary to pass on the motion to dissolve, because, 
if the technical objection to the bond be well made, the plaintiff would 
have the right immediately to another injunction. 

It is therefore ordered that the judgment appealed from be reversed, 
and that there be judgment in favor of plaintiff. perpetuating the in- 
junction herein, with costs in both courts. 

Rehearing refused. 





JOsEPH Moore v. Mrs. SALLIE Pore and husband; WIL.is J. Pops, 

intervenor. 

It matters not what informalities affect the sale from Mrs. Pope, one of the defendants, to 
the intervenor. As the plaintiff is not a creditor of the seller, he can not complain. If 
he has abused the harsh remedy of attachment, he can not escape liability by questioning 
the title given to the intervenor. 

PPEAL from Thirteenth Judicial District Court, parish of Tensas. 
Hough, J. I. V. Reeves and R. Lewis, for plaintiff and appellee. 

Drake & Garrett, Semmes & Mott, for defendant and intervenor. 

Wry, J. The plaintiff sued the defendant, Mrs. Sallie Pope, on an 
account of some $900, for supplies advanced to a plantation which he 
alleges she cultivated in 1871, and alleging that she was about to leave 
the State permanently, he prayed for and obtained an attachment, un- 
der which three mules and a wagon were attached as her property. 

Willis J. Pope intervened, claimed the property attached, and prayed 
to be decreed the owner thereof, and for judgment against plaintiff for 
two thousand dollars damages and one hundred dollars attorney’s fee. 
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Pending the litigation, the property was sold by order of the court, and 
the proceeds are in the hands of the sheriff. 

At the trial the court finding that the debt demanded of Mrs. Sallie 
Pope, a married woman, did not inure to her benefit, gave judgment in 
her favor against the plaintiff. It however decreed the sale of the 
mules and wagon from Sallie Pope to the intervenor, null and void at 
the instance of plaintiff. 

From this judgment the intervenor alone has appealed. 

The motion to dismiss the appeal, because the conditions stated in 
the bond are not in exact accordance with articles of the Code of Prac- 
tice, is without weight. The bond was given in reference to the law, 
and, however inartistically drawn, it is a good bond. The motion is 
therefore denied. 

As the plaintiff has not appealed, the decree below finally establishes 
that he is not a creditor of the defendant, Sallie Pope. Not being a 
creditor of the person against whom the attachment was directed, the 
plaintiff is without interest in this court to contest with the intervenor 
in regard to the validity of the sale of the mules and wagon to him by 
Mrs. Sallie Pope. It is shown he was in possession and had paid Mrs. 
Pope some six hundred dollars for the property. As neither Mrs. Pope 
nor any creditor of hers has demanded the nullity of the sale, it can 
not be rightfully decreed—at least at the demand of the plaintiff here- 
in. But the plaintiff insists that, as Mrs. Pope claims no damages for 
the wrongful levy of the attachment, he has an interest in showing that 
the conveyance from her to the intervenor was invalid, because by so 
doing he will escape the claim for damages herein set up by the inter- 
venor. 

This suggestion is unworthy of consideration by the court. Parties 
are at liberty to convey their property as they please, and only their 
creditors, who are injured-thereby, have cause to complain. It matters 
not what informalities affect the sale in question, as the plaintiff is not 
a creditor of the seller, Mrs. Pope, he can not complain. If he has 
abused the harsh remedy of attachment, he can not escape liability by 
questioning the title given by Mrs. Pope to the intervenor. 

The actual damages sustained by the intervenor by the wrongful 
attachment of the three mules and the wagon we fix at three hundred 
dollars. 

It is therefore ordered that the judgment herein, so far as it relates 
to the intervenor, Willis J. Pope, be annulled, and it is decreed that 
the intervenor was the owner of the property attached, and that he 
recover from the sheriff the proceeds of the sale thereof. 

It is further ordered that he have judgment against the plaintiff for 
three hundred dollars damages and costs of both courts. 

Rehearing refused. 





SUPREME COURT OF LOUISIANA, 





Carrie A. Drake and Husband v. Hays et als. 





No. 5644. 
Carrie A. Drake AND HusBanp v. Taos. P. Hays et als. 


Defendants, who were members of the late commercial firm of Cornwell & Hays, refuse pay- 
ment of a note of said firm which was executed to plaintiff, separate in property from her 
husband, before said separation had taken place. Previous to the existence of the firm of 
Cornwell & Hays, there existed the firm of L. S. Cornwell & Co., which owed plaintiff 
borrowed money to the amount of the note in suit. In liquidation of this debt of L. S. 
Cornwell & Co., the liquidating partner of that firm gave plaintiff the note sued on, having 
previously consigned to the factors of said Cornwell & Hays forty-four bales of cotton be- 
longing to said firm of L. S. Cornwell & Co. in liquidation. The proceeds of this cotton, 
exceeding the amount of the note, passed to the credit of Cornwell & Hays on the books 
of their factors. Thus, the liquidating partner of L. S. Cornwell & Co., instead of paying 
over to plaintiff the sum which was due to her, passed that sum, the proceeds of the cot- 
ton, to the credit of Cornwell & Hays, and executed to plaintiff the note of the last 
named firm, of which he was a partner. Therefore the firm of Cornwell & Hays received 
a valuable consideration for the note and plaintiffs’ claim is established. 

It is shown that the money loaned by plaintiff was her paraphernal property. Whether or 
not the husband was a member of either firm, or both the aforementioned firms, is imma- 
terial. 

The plaintiff is not bound by statements made out of her presence by the partners at the 
partition of the partnership of Cornwell & Hays. 


PPEAL from the Thirteenth Judicial District Court, parish of 
Tensas. Hough, J. W. B. Spencer and L. V. Reeves, Semmes & 
Mott, for Thomas P. Hays, defendant and appellee. Drake & Garnett, 
for Mrs. Hays, defendant and appellee. Steele Clinton & Farrar, for 


plaintiff and appellant. 

Wrty, J. Carrie A. Drake, a married woman, separated in property 
from her husband, brings this suit against the defendants, who were 
members of the late commercial firm of Cornwell & Hays, on the note 
of said firm for $3000, which was executed to plaintiff before she ob- 
tained said separation of property. 

The court rejected the demand, and plaintiff appeals. 

Previous to the existence of the firm of Cornwell & Hays there ex- 
isted the firm of L. S. Cornwell & Co., which owed plaintiff borrowed 
money to the amount of the note in suit. 

In liquidation of this debt L. S. Cornwell, the liquidating partner of 
the firm of L. S. Cornwell & Co., gave plaintiff the note sued on, and 
having previously consigned to the factors of said Cornwell & Hays 
forty-four bales of cotton belonging to said firm of L. S. Cornwell & 
Co. in liquidation. The proceeds of this cotton, exceeding the amount 
of the note, passed to the credit of Cornwell & Hays on the books of 
their factors. This fact, proved by Cornwell, the partner who exe- 
cuted the note in suit, stands uncontradicted. 

It appears, therefore, that the liquidating partner of L. S. Cornwell 
& Co., instead of paying over to plaintiff the $3000 which was due her, 
passed that sum, the proceeds of the cotton, to the credit of Cornwell 
& Hays and executed to plaintiff the note of the last-named firm, of 
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which he was a partner. The firm of Cornwell & Hays received there- 
fore a valuable consideration for the note. 

It is shown that the money loaned by plaintiff as before stated was 
her paraphernal property administered by herself. 

Whether or not her husband was a member of either or both the 
aforenamed firms is immaterial. So, also, the statement of Cornwell 
made out of her presence in regard to the note in suit. 

She was not present and is not bound by statements made by the 
partners at the partition of the partnership of Cornwell & Hays. 

It is therefore ordered that the judgment herein be annulled, and 
that there be judgment against the detendants in solido for three thou- 
sand dollars, with legal interest thereon from first November, 1870, and 
costs of both courts. 

Rehearing refused. 








No. 4085. 
J. W. Bannine v. R. BLEAKLEY & Co. 


Factors and commission merchants, when exercising their functions of receiving, selling, 
taking their commissions, and accounting to their principals, are acting in a fiduciary 
capacity within the meaning and intendment of the thirty-third section of the bankrupt 
law of 1867, and are not released from obligations contracted in that capacity by a dis- 
charge in bankruptcy. 


To exonerate the factor from liability on the ground ot his passing over to his general account 
the proceeds of the property of the consignor, and becoming the debtor of the latter for 
such proceeds, it is well established that it must be shown that the owner or consignor 
knew of such custom and usage and assented to it. 

PPEAL from the Sixth District Court, parish of Orleans. Cooley, J. 
McGloin, Kleinpeter & Nixon, for plaintiff and appellee. Lacey & 

Butler and Samuel P. Blanc, for defendants and appellants. 

TALIAFERRO, J. Suit is brought against the defendants for $1138 33, 
alleged to be proceeds of sale of one hundred and sixty boxes of cheese 
and fifty kegs of butter, consigned by plaintiff to the defendants, to be 
sold by them on plaintiff’s account, as his agents and factors, and 
which, as plaintiff alleges, was sold by the defendants in their fiduciary 
capacity as his agents, who have failed to account to him for the pro- 
ceeds, and have illegally and fraudulently converted the same to their 
own use and benefit. He claims from the defendants the said sum of 
$1138 33, with legal interest from the thirteenth July, 1867. 

The defendants admit that on the thirteenth July, 1867, they were 
indebted to the plaintiff in the sum of $1138 33, but deny that they 
owe them anything now; that they have been forever released and 
discharged from all liability to plaintiff on account of the alleged in- 
debtedness, by their discharge in bankruptcy by decree of the United 
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States District Court for the district of Louisiana, rendered on the 
thirteenth January, 1869, and they specially plead their discharge in 
bar of plaintiff’s claim. Judgment was rendered in favor of the plain- 
tiff, and the defendants have appealed. 

In this case the following inquiry arises: Does a consignee in selling 
goods consigned to him for sale on commission, act in a fiduciary capa- 
city, according to the meaning and intendment of the thirty-third sec- 
tion of the bankrupt law of the United States, enacted in April, 1867, 
and is the obligation he is under to faithfully account for and pay over 
to his consignor the proceeds of the goods thus sold, one from which 
he is relieved by a discharge in bankruptcy ? 

The thirty-third section of the act of Congress, approved March 2, 
1867, entitled ‘‘ An Act to establish a uniform system of bankruptcy 
throughout the United States,” provides “ That no debt created by the 
fraud or embezzlement of the bankrupt, or by his defalcation as a public 
officer, or while acting in any fiduciary character, shall be discharged 
under this act; but the debt may be proved, and the dividend thereon 
shall be a payment on account of said debt; and no discharge granted 
under this act shall release, discharge or affect any person liable for 
the same debt, for or with the bankrupt, either as partner, joint con- 
tractor, indorser, surety or otherwise.” 

The terms and phraseology used in the bankrupt act of 1841, in 
treating of the same subject matter, are to some extent unlike those 
just quoted from the act of 1867, and no small difference of opinion 
exists as to whether the words and expressions employed in the thirty- 
third section of the act of 1867 are to be construed as having the same 
meaning and import that are conveyed by those used in the first section 
of the act of 1841. 

The first section of that act provides that ‘all persons whatsoever, 
residing in any State, territory or district of the United States, owing 
debts which shall not have been created in consequence of a defalca- 
tion as a public officer, or as executor, administrator, guardian or trus- 
tee, or while acting in any other fiduciary capacity, shall, on compli- 
ance with the requisites of the bankrupt law, be entitled to a discharge 
under it.” 

The Supreme Court of the United States, in its interpretation of the 
act of 1841, in the case of Chapman v. Forsyth, 2 Howard 202, decided 
that a factor is not within the act, because “‘the cases enumerated, 
‘the defalcation of a public officer,’ ‘ executor,’ ‘administrator,’ ‘ guar- 
dian’ or ‘trustee,’ are not cases of implied, but special trusts, and the 
‘other fiduciary capacity’ mentioned must mean the same class of 
trusts. The act speaks of technical trusts, and not those which the 
law implies from the contract.” On the part of the defendant it is 
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argued that the case of Chapman v. Forsyth is conclusive of the ques- 
tions raised in this litigation, the defendant holding that the provisions 
of the thirty-third section of the act of 1867 are substantially the same 
as those of the first section of the act of 1841 in regard to fiduciary 
trusts. In support of this position he refers us to the case of Cronan 
v. Cotting, decided by the Supreme Court of Massachusetts in 1870, a 
case arising under the bankrupt act of 1867, in which that court said: 
“Our conclusion is, that this provision of the bankrupt act of 1867 (re- 
lating to fiduciary trusts) was framed in view of, and with the intent to 
adopt the construction which the Supreme Court of the United States 
had put upon the similar clauge in the bankrupt act of 1841. We ad- 
here to that construction as applicable to the act of 1867, until the same 
court shall declare otherwise.” 

The facts of this case were that Cronan, the plaintiff, delivered ac- 
cepted bills of exchange to the defendant, as administratrix of her 
husband’s estate, with directions to collect them and apply so much of 
the proceeds as might be necessary to the payment of debts owing from 
him to the estate, and to pay over to him the remainder. The court 
held that the phrase “ fiduciary character” did not include the obli- 
gation of the administratrix to dispose of the bills of exchange and 
apply the proceeds according to the directions of the plaintiff. In the 
case under consideration we are referred by the defendants’ counsel to 
the case of Grover & Baker v. Clinton, 8 National Bankruptcy Regis- 
ter 312, decided in the United States Circuit Court for the Western 
District of Wisconsin, in 1873, in which it was held: ‘That money 
collected by an agent under an agreement to account and pay over the 
proceeds monthly to his principal is not a debt created in a fiduciary 
capacity within the meaning of the bankrupt act; that a bankrupt is 
not liable to arrest on such a debt, and that it will be discharged in 
bankruptcy.” 

In behalf of the plaintiff, on the other hand, it is contended that the 
benefits arising from bankrupt laws are intended for the honest but 
unfortunate debtor, but they can not avail him who, having the goods 
of another confided to him, converts them into cash, and, instead of 
considering money so obtained as a sacred deposit, mingles it with his 
own funds and with it redeems his own obligations. A distinction is 
drawn between an ordinary debt and a debt of the character on which 
the plaintiff sues in this case. In the one case it is held that the reli- 
ance is upon the solvency of the debtor, and upon the sufficiency of his 
assets to meet his debts; in the other it is upon his probity and moral 
responsibility. In the one case the creditor takes the risk of substi- 
tuting the credit of the debtor for the goods which are sold to him, 
and vests in him the absolute title to the goods; in the other the de- 
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positor parts with none of his 1ights iv the goods deposited, but simply 
intrusts them to the depositary for a specific disposition to be made of 
them. 

In favor of the covstruction maintained in behalf of the plaintiff, we 
are referred to several decisions by tribunals of last resort in some of 
our sister States. In the case of Whitaker v. Chapman et al., 3 Lan- 
sing (N. Y. Rep.) 155, plaintiff sued to recover from defendants, who 
were partners and factors, or commission merchants, doing business in 
the city of New York, the proceeds, less commissions, of one hundred 
and fifty-two boxes of cheese, which plaintiff claimed to have deliv- 
ered to the defendants to be sold for cash, with immediate return of 
proceeds to him. The defendants denied that the cheese had been 
delivered to them to be sold for cash, and claimed to have received the 
cheese fur sale with a guarantee to the plaintiff of payment for the 
sales made by them according to the custom of their trade, and they 
severally set up a discharge in bankruptcy. It was proved in this case 
that tle commodity was received by the defendants to be sold by them 
on commission; that it was sold by them; that there was a balance 
due the plaintiff of the net proceeds, which had not been paid over, 
but had been converted to their own use. It was held by the court 
that the deiendants, in the receipt and sale of the cheese, acted in a 
fiduciary character on behalf of the plaintiff, and that the discharge in 
bankruptcy of the defendants, and each of them, did not discharge 
them or either of them from the debt. 

In the case of Duguid v. Edwards, 50 Barbour, N. Y. Reports 290, 
the plaintiffs sent a quantity of flour to the defendants, who were com- 
mission merchants at Albany, to be sold by them in the course of their 
business. They sold a portion of the flour at Albany, shipped a part 
of it to New York, which was sold there, and returned the residue on 
hand to the plaintiffs, when the defendants failed in business. For the 
non-payment of a balance of $211 remaining in their hands from the 
proceeds of the sales actually made by them, and for the value of one 
hundred and fifty barrels of flour sent to New York and sold there, the 
proceeds of which were never returned to plaintiffs, an order of arrest 
was taken against the defendants. In their defense they set up certain 
usages and circumstances from which they claimed that their relations 
to the plaintiffs were not those of ordinary factors, but were substan- 
tially those of debtor and creditor; that when they received the flour 
they were carrying on a general commission business at Albany. When 
property was consigned to them for sale they paid the freight and 
other charges against it, and when they sold it they did so in their own 
names, either separately or with other property of the same description 
belonging to other parties, as might prove convenient and suitable for 
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their customers, receiving payment for it in gross, and crediting the 
plaintiffs their proportion of the purchase price; that they deposited 
the proceeds of their sales in general account without distinguishing the 
portions owing from the sales of the property of every particular indi- 
vidual, and in making payment to their principals or consignors, they 
did so by accepting and paying the drafts drawn by them for the bal- 
ances appearing by way of credits upon their books, or by remittances 
made directly to them. From this mode of transacting their business, 
and which the defendants showed was followed by others engaged in the 
same business at Albany and other commercial cities, the defendants 
insisted that the moneys they received from the sale of the plaintiffs’ 
flour became their property, instead of the property of the plaintiffs, 
and they became indebted simply to the plaintiffs for the balance re- 
maining in their hands after their advances and commissions were 
deducted. The court, after discussing at considerable length the rela- 
tions existing between the principal and factor, decided that “ where 
a particular mode is adopted and pursued for the transaction of the 
business of another, with his knowledge and assent, he will be con- 
cluded by it, and subject to all the consequences resulting from it. But 
where that differs from the settled duties and obligations established 
by law, such knowledge and assent must be shown before the party 
intrusting his business to another can be affected by the change; that 
commission merchants to whom property is consigned by the owner 
are the factors of the owner. They do not acquire any title or interest 
in the property itself beyond a mere lien for their advances in paying 
the expenses of its transportation to them. If they have actually made 
further advances upon the faith of consiguments made to them, that 
will give them no title to the property, but will merely increase the 
extent of their lien. When thev sell the property, even though they 
do so in their own names, and may consequently be regarded by the 
purchaser as the owners of it as between themselves and the consignors 
they will be deemed as selling as the agents of the latter, and as selling 
their property. There is nothing in such a transaction which will vest 
the factors with the title to the proceeds derived from such sales. On 
the contrary, they will receive such proceeds as the subs'itute or rep- 
resentative of the property sold, subject to the same lien, under the 
trust, implied of course, that the excess beyond what shall be required 
to discharge such lien will be held for and paid over to the consignors. 
If the factors mingle such proceeds of sales with their own funds, by 
depositing them in bank to their credit in a general account, use the 
money in their business generally, and fail to pay over the same on 
demand, they thereby subject themselves to the legal liabilities arising 
from the misapplication of another’s property, and to an arrest, under 
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the provisions of the Code, as having received the money in a fiduciary 
capacity. The understanding of the Legislature seems to have been 
that factors, agents and brokers, when acting in their capacities as 
such, are acting in fiduciary capacities, and they have accordingly pro- 
vided for their arrest, as well as for the arrest of all other persons who 
may receive and misapply moneys received by them in the course of 
their fiduciary relations. Customs and usages which would have the 
effect of relieving a party from the duties and obligations the law 
would otherwise impose upon him, are not allowed to prevail unless 
the actual assent of the other party is secured for their observance, or 
they are of so notorious a character as reasonably to lead to the con- 
clusion that he must have known of their existence and intended to 
assent to them. And even then they must not be unreasonable nor 
positively unlawful. That the usage or custom itself will not be suffi- 
cient to deprive a party of the rights otherwise secured to him by law, 
is so well established by the decisions as to need only a reference to 
them to confirm that cogelusion.” 14-Johnson, 316; 1 Seld. 95, 101, 
102; 16 N. Y. Rep. 392, 401, 402; 34 MW. Y. Rep. 413. 

That a commission merchant or a factor stands in a fiduciary relation 
to his principals, within the meaning of the bankrupt act of 1867, was 
decided by the Supreme Court of Missouri, in the case of Lenecke v. 
Booth, 47 Missouri Reports, 337, Post. In that case the court said: 

“The question is here presented whether a factor or commission 
merchant stands in a fiduciary relation to his principals in respect of 
the proceeds of sales of commission goods within the meaning of sec- 
tion thirty-three of the bankrupt act of 1867. The section provides 
that ‘no debt created by the fraud or embezzlement of the bankrupt 
or his defalcation as a public officer, or while acting in any fiduciary 
character, shall be discharged under this act.’ The corresponding pro- 
vision in the bankrupt act of 1841 excluded from its benefits ‘all per- 
sons owing debts created in consequence of a defalcation as a public 
officer, or as executor, administrator, guardian or trustee, or while act- 
ing in any other fiduciary capacity.’ The ‘ fiduciary capacity’ here 
mentioned was held by the Supreme Court of the United States to refer 
to technical trusts of the character of those previously mentioned, and 
not to trusts raised by implication of law. It was therefore held that 
an indebted factor or commission merchant was not a fiduciary debtor 
within the meaning of the act of 1841. Chapman v. Forsyth, 2 How- 
ard 202. But the above recited provisions of the two acts (of 1841 
and 1867) are quite dissimilar. Blatchford, J., in the matter of Sey- 
mour on habeas corpus, 6 Int. Rev. Rec. 60, distinguishes the two pro- 
visions, and comments upon Chapman v. Forsyth as follows: ‘The 
Supreme Court held that a discharge under the act of 1841 did not re- 
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lease the bankrupt from any such debts (as were mentioned in the 
clause of the act of 1841 above quoted), and that no debt fell within 
the description of a debt created by a defalcation while acting in any 
other fiduciary capacity, unless it was a debt created by a defalcation 
while acting in a capacity of the same class and character as the capa- 
city of executor, administrator, guardian and trustee. The court held 
that the language of the act of 1841 was not broad enough to include 
every fiduciary capacity, but was limited to fiduciary capacities of a 
specified standard and character. That was clearly so under that act. 
But in the act of 1867 the language seems to have been intentionally 
made so broad as to extend to a debt created by a defalcation of the 
bankrupt while acting in any fiduciary capacity. Therefore, under the 
act of 1867,’ says the judge, ‘no debt created by the defalcation of a 
bankrupt, while acting in any fiduciary capacity, will be discharged.’ 
These views are approved by Nelson, J., in his decision in re Kimbal, 
6 Blatchford 292. A commission merchant acts in a fiduciary capacity 
and the trust attaches to the goods consigned to him for sale on com- 
mission, and to their proceeds when the goods are sold. Chapman v. 
Forsyth, supra; Duguid v. Edwards, 50 Barbour 288. Concurring in 
the views of Judge Blatchford, as above quoted, the judgment will be 
affirmed.” 

The case in 6 Blatchford 292, in re Kimbal, was decided in the Cir- 
cuit Court of the United States for the second circuit, by Judge Nelson, 
Associate Justice of the Supreme Court of the United States. The 
defendant had received a quantity of buckwheat flour to sell on com- 
mission and remit the proceeds less the commission. The flour was 
sold and the defendant received $758 79 over and above the commis- 
sion, but no part of the proceeds was paid over. Soon after, the de- 
fendant applied for the benefit of the bankrupt act, haviug applied the 
money to his own use. Mr. Justice Nelson said: 

‘‘ Looking at it [the case] as thus presented, it seems to me there is 
great difficulty in saying that the flour was not received and held by 
the bankrupt in a strictly fiduciary character. The article was placed 
in his possession simply to sell it and to remit the proceeds over and 
above his commission. The money was not the bankrupt’s when it 
was received on the sale, but was the money of the owner of the flour. 
It was a gross breach of trust to apply it to his own use. I have looked 
at the case of Chapman v. Forsyth, 2 Howard 202, but do not regard 
it as controlling the one in hand. The provision in the present act is 
much broader than in the act of 1841.” 

The factor or commission merchant receiving from the owner pro- 
perty consigned to him to be sold, and the proceeds to be returned to 
the owner, or kept for his disposal, we can regard in no other light 
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than that of acting in a fiduciary capacity. The doctrine contended 
for as arising from custom and usage, that the property consigned, or 
its proceeds, becomes the property of the factor, for which he simply 
becomes the debtor of the owner, has no foundation in equity or rea- 
son. The party consigning his property to the care of another, and 
placing it at his disposal tor the benefit of the owner, is not presumed 
to recognize any such doctrine. The natural and obvious presumption 
is that the consignor confides in the probity and the sense of justice 
and honor of his factor, that he will dispose of the property sent to 
him for sale to the best interests of the owner, and that he will securely 
keep and return to him, when required, the money for which the pro- 
perty ‘was sold, after deducting the expenses and a fair compensation 
for his services in disposing of it. Every prudent dealer seeks to have 
the greatest amount of security practicable in his business affairs. 
Such a person would surely feel more secure when relying upon the 
simple obligation of the agent to securely keep and return to him the 
money in his hands, the proceeds of sale of his property, than to know 
that such proceeds were intermixed with the moneys of the agent, and 
to be used by him as his own, leaving the principal to rely solely on 
the credit and responsibility of the factor, thus taking all the risks and 
casualties of trade which might overwhelm his factor in bankruptcy 
and financial ruin, and throw upon himself the loss of the property 
intrusted to his factor. To exonerate the factor from liability on the 
ground of his passing over to his general account the proceeds of the 
property of the consignor, and becoming the debtor of the latter for 
such proceeds, it is well established, as we have seen, that it must be 
shown that the owner or consignor knew of such custom and usage, 
and assented to it. The custom insisted upon by the defendants as 
prevailing in this respect in New Orleans is not proved to have been 
known by the defendant, and that he assented to it. 

We conclude that factors and commission merchants when exercising 
their functions of receiving, selling, taking their commissions, and 
accounting to their principals, are acting in a fiduciary capacity within 
the meaning and intendment of the thirty-third section of the bankrupt 
law of 1867, and are not relieved from obligations contracted in that 
capacity by a discharge in bankruptcy. In this conclusion we think 
we are abundantly sustained by the decisions and authorities we have 
adverted to. 

It is therefore ordered that the judgment of the district court be 
affirmed with costs. 

Rehearing refused. 
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No. 5665. 


Mrs. Mary C. Gorpon v. Patrick GiLroric—J. H. Gitror Inter- 

vening. 

An actual corporeal possession of property seized must take place in order to make a sheriff's 
seizure valid, and to render a compliance with the law complete. The sheriff must have 
the property in his own possession and under his own control, or in the possession and 
under the control of some person duly appointed and authorized by him. 

PPEAL from the Thirteenth Judic al District Court, parish ot Mad- 
ison. Hough, J. E. D. & W. Farrar, for plaintiff and appellant. 

Morrison & Montgomery, for defendant and appellant. J. OC. Seale, for 

intervenor and appellee. 

TALIAFERRO, J. Under an order of seizure and sale against the prop- 
erty of the defendant at the suit of the plaintiff, sale of the tract of 
land now in controversy was made on the third day of July, 1869, the 
plaintiff becoming the purchaser. The defendant remained in posses- 
sion. On the fifteenth of January, 1872, plaintiff brought this suit, 
setting up title under the sheriff’s sale, and praying to be recognized 
as owner, and to recover the property. 

The defendant answered, setting up the nullity of all the proceedings 
under the order of seizure and sale, and averring that none ot the forms 
of law were observed in making the sale, specifying several of the 
alleged informalities. J. H. Gilfvil, the son of the defendant, inter- 
vened, claiming one-half the land in right of his deceased mother, the 
land being community property between herself and the defendant. 
Pending this suit, it seems, the defendant died, and the plaintiff filed 
a supplemental petition making the intervenor a party defendant, as 
heir of his deceased father. The intervenor, answering this supple- 
mental petition, pleads a general denial, and specially pleads the nul- 
lity of the proceedings under which the sale of the property is alleged 
by plaintiff to have been made by the sheriff; that the pretended sale 
is null as to him, who was no party to the proceedings. 

It is alleged that there was no notice of seizure given in the proceed- 
ing via executiva as the law requires, and that the sheriff’s return of 
service of the notice is defective and illegal; that no legal and valid 
seizure of the property was made. 

We think the defendant has shown that the exception in regard to 
the seizure was well taken, and must prevail, The proof is, that the 


sheriff at no time had the mortgaged property in his possession, either 
under his personal control or under that of a keeper. The defendant, 
Patrick Gilfoil, remained, after this pretended seizure, in undisturbed 
possession of the premises, managing and controlling the place exclu- 
sive of everybody else. An actual corporeal possession of property 
seized must take place in order to make a sheriff’s seizure valid, and 
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to render a compliance with the law complete. The sheriff must have 
the property in his own possession and under his own control, or in 
the possession and under the control of some person duly appointed 
and authorized by him. See the case of Corse v. Stafford, 24 An. 262, 
and cases there cited. 

We regard the seizure in this case as a mere paper seizure, and the 
sheriff’s sale as a nullity. 

It is therefore ordered that the judgment of the lower court, so far 
as it is rendered in favor of the plaintiff, be annulled and avoided; that 
its decree in favor of the intervenor be affirmed. It is now further 
ordered that there be judgment in favor of the defendant, the plaintiff 
paying costs in both courts, 

Rehearing refused. 








No. 5652. 
Mrs. CoRINNE TESSON AND HusBaANnp v. A. L. GusMAN et als. 


As the answer does not disavow the signature of the deceased, or as the heirs do not declare 
in the answer that they know not the signature, but, on the contrary, aver that it is an 
act under private signature void for simulation, or null as a disguised donation for in- 
formalities, the plaintiff was not bound to prove the} signature further than she did by 
the testimony of one of the subscribing witnesses, and the preliminary evidence on 
which the deed had been admitted to registry. 

As the defendants have received from their ancestor, independently of the property in con- 
troversy, the full amount of their legitime, they can not attack for simulation the sale 
which he made to the plaintiff, and parole evidence in support of said charge was prop- 
erly rejected. 

As the ancestor of defendants could, however, have shown the simulation of the sale by a 
counter letter or by interrogatories on facts and articles addressed to plaintiff, the 
defendants, his heirs, have the same right. Therefore, the interrogatories on facts and 
articles which plaintiff failed to answer were properly taken for confessed, and they 
establish the simulation of the sale beyond doubt. 


PPEAL from the Fifth Judicial District Court, parish of East Baton 
it Rouge. Cole, J. Favrot & Lamon, for plaintiff and appellee. S. 
P. Greves and FE. W. Robertson, for defendants and appellants. 

Wy tt, J. Plaintiff, Corinne Tesson, brings a petitory action to re- 
cover from the defendants, the heirs of Gabriel Gusman, a lot of 
ground and improvements, situated in the city of Baton Rouge, pur- 
chased from their ancestor on the twenty-eighth of March, 1872. 

After a general denial the defendants specially aver that the pre- 


tended act of sale sued on was an act under private signature, no price 
was paid, the vendor remained in possession until his death, receiving 
the rents of the property, and it was assessed as the property of the 
vendor, Gabriel Gusman, after the pretended sale ; that said pretended 
sale was a mere simulation, not intended to convey any title to said 
lot, and did not convey any title; that should it appear that said 
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Gusman intended to convey title to plaintiff, then respondents plead 
that the intention was that it should take effect only after the death of 
said Gusman, as a donation, and as such the said act was not clothed 
with the formalities required by law for a donation, either inter vivos 
or causa mortis, and said act is, therefore, null and void. 

The plaintiff moved to strike out the answer on several grounds, the 
most important being that the defendants having accepted uncondi- 
tionally the succession of their ancestor, can not be heard to plead or 
allege that his sale to plaintiff was simulated, and, standing in his 
stead and place, they can not set up any defense which he, if living, 
could not make. 

The court overruled the exception, reserving the right to the plaintiff 
to object to the evidence when offered by the defendants. 20 An. 193. 
The case was before this court in March, 1871, and was remanded be- 
cause the court a qua erroneously received in evidence a copy of the 
act of sale, an act under private signature, not the best evidence. The 
second trial, like the first, resulted in judgment for plaintiff, and de- 
fendants, except one of the heirs, have appealed. 

As the answer does not disavow the signature of the deceased, or as 
the heirs do not declare in the answer they know not the signature, 
but, on the contrary, aver that it is an act under private signature, 
void for simulation, or null as a disguised donation for informalities, 
we are of the opinion the plaintiff was not bound to prove the signa- 
ture further than she did by the testimony of one of the subscribing 
witnesses and the preliminary evidence on which the deed had been 
admitted to registry. Revised Code 2244. 

As the defendants have received from their ancestor, independently 
of the property in controversy, the full amount of their legitime, they 
can not attack for simulation the sale which he made to the plaintiff; 
and parole evidence in support of said charge was properly excepted 
to. Collins v. Pratt, 15 An. 42, Labauve v. Boudreau, 9 R. 29, Maples 
v. Mitty 12 An. 759. 

As the ancestor of defendants, however, could have shown the simu- 
Jation of the sale by a counter letter, or by interrogatories on facts and 
articles addressed to plaintiff, the defendants, his heirs, have the 
same right. Therefore, the interrogatories on facts and articles which 
plaintiff failed to answer were properly taken for confessed, and they 
establish the simulation of the sale beyond doubt. See Semeré v. Se- 
meré, 10 An. 704, and authorities there cited. 

It is therefore ordered that the judgment herein be set aside, and it 


is decrced that there be judgment for the appellants, plaintiff paying 
costs of both courts. 


Rehearing refused. 
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Currig, Kine & Co. v. J. O. Pierce et als. Scott & BROTHER v. 
The Same. (Consolidated.) 

While there are facts in the evidence calculated to raise some doubt in regard to the per- 
fect good faith of the transactions between the father and the son as to the creditors of 
the former, yet the sale of the property in question from the former to the latter can not 
be treated as a pure simulation. The sale may have been resorted to for the purpose 
alleged by the plaintiff, but, whether for fraudulent purposes or otherwise, could only 
have been successfully assailed by a regular revocatory action, which the plaintiffs have 
debarred themselves from bringing by permitting the time to elapse within which that 
action might have been instituted. 

PPEAL from the Thirteenth Judicial District Court, parish of Car- 
roll. Hough, J. Pilcher, Leonard & Kennedy, for plaintiffs and 
appellees. Montgomery & Roberts, for defendants and appellants. 

TALIAFERRO, J. The plaintiffs, in these consolidated cases, attack a 
sale made on the fifth of April, 1871, by Jonathan O. Pierce to his son 
John O. Pierce of an undivided half part share and interest of and in 
a large and valuable plantation lying in the parish of Carroll called 
“The Oakland plantation,” and they seek to have the sale annulled 
and set aside on the alleged ground that it was made in fraud of their 
rights and for the purpose of placing the property out of their reach 
and shielding it from being made subject to the debts owing them by 
Jonathan O. Pierce. They allege and show that they are creditors of 
said Jonathan O. Pierce to large amounts, and they aver that he was 
in insolvent circumstances at the time he made the sale, which they 
allege is fictitious, simulated and fraudulent. 

Curators ad hoc were appointed to represent the several absent 
parties made defendants. John O. Pierce answered, denying all the 
allegations of the plaintiffs, charging him with fraud and simula- 
tion in the purchase of the property in question, and averring that he 
gave in payment of the price a part in cash and the remainder in his 
obligations, to be paid in installments, which he has been discharging 
as they have matured. He pleads in bar of the action brought against 
him the-prescription of one year. In the lower court there was judg- 
ment in favor of the plaintiffs annulling and setting aside the sale so 
far as it affected the plaintiffs’ rights, and rendering judgment in favor 
of the plaintiffs against Jonathan O. Pierce for the amounts claimed, 
and ordering that the property be seized and sold to pay the said debts 
of the plaintiffs. J. O. Pierce, Jr., has appealed. 

The record contains a Jarge amount of testimony. The plaintiffs 
have used much industry to draw out of J. O. Pierce, Sr., by search- 
ing interrogatories to him and by a long cross-examination of J. O. 
Pierce, Jr., on the witness stand, evidence to show that the sale was 
simulated, and in truth without consideration. The mother of J. O. 
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Pierce, Jr., was interrogated, also under commission, in relation to the 
character of the act of sale, she having sold her interest in the Oak- 
land plantation to her son at the same time the father sold his. We 
think the plaintiffs have shown that about che time of the sale, April, 
1871, Jonathan O. Pierce was in failing and insolvent circumstances, 
but we do not find that they have brought home to J. O. Pierce, Jr., a 
knowledge of that fact. While we are free to admit there are facts 
shown by the evidence calculated to raise some doubt in regard to the 
perfect good faith of the transactions between the father and son as to 
the creditors of the former, yet, atter a careful examination of the 
whole evidence, and considering the attendant circumstances, we are 
not inclined to regard .the sale as a pure simulation. We can not 
therefore concur with the judge of the court a qua in treating it as 
such. The sale may have been resorted to for the purposes alleged by 
the plaintiffs, but whether for fraudulent purposes or otherwise, we 
think it could only have been successfully assailed by a regular revo- 
catory action, which the plaintiffs have debarred themselves from 
bringing by permitting the time to elapse within which that action 
might have been instituted. 

It is therefore ordered that the judgment of the district court be 
annulled and reversed. It is further ordered that the defendants have 
judgment in their favor; the plaintiffs paying costs in both courts. 

Rehearing refused. 








No. 5448. 


SuccEssions OF GEORGE AND Frances CLarK—On opposition to the 
account of the executrix. 

The assets shown as composing the separate succession of Mrs. Clark being her separate 

property, distinct from the assets of the succession of her husband, the opponent can 


not claim payment out of these assets for his debt, which is a community debt due by 
the community estate. 


PPEAL from the Second District Court, parish of Orleans. Tissot, 
J. McGloin & Nixon, for Mrs. H. C. Stewart. Frank Michinard, 
for executrix, appellee. 

TALIAFERRO, J. George Clark died on the third of March, 1873, and 
his wife, Frances Clark, died on the same day, a few hours only after 
the death of her husband. They left olographic wills, by which each 
testator was appointed executor of the other. Mrs. Clark had no forced 
heirs. She gave a portion of her estate to her husband, and a portion 
of it to the minor children of Julia M. Hubbard, the widow of Edward 
E. Willard, the adopted son of Frances Clark. Mrs. Willard applied for 
and received the appointment of dative testamentary executrix of 
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George Clark and Frances Clark, and she caused inventories to be 
made of their estates. 

On the twenty-fifth of August following she filed her accounts, one of 
them showing the succession of George Clark to be a small one, the 
entire proceeds of which are absorbed by the privileged debts against 
it; the other showing a balance for the minor children of E. E. Willard 
of about $8000, after the payment of its debts. 

A sweeping opposition was filed to these accounts by Mrs. Stewart, 
in whose behalf it is urged that all the property of both successions, as 
divided by the executrix, belong to and form only one succession— 
that of the community existing between the decedents—and that the 
opponent’s claim should be acquitted out of the entire assets of both. 
The opponent’s claim is founded upon a contract of lease entered into 
between George Clark and the opponent on the fourteenth of October, 
1872, by which the opponent leased to Clark a dwelling house in the 
city of New Orleans for a term of five years from the date of the lease, 
at $1000 per annum, payable in monthly installments of $83 32 each. 
The opponent’s claim is for this rent, due and to become due. The ex- 
ecutrix placed the opponent on her tableau of George Clark’s estate as 
a privileged creditor for $500, amount of rent due at that time. That 
sum, with the other privileged debts of the estate, consume it, so that 
the opponent gets nothing more if he is restricted to the estate of 
George Clark for payment. 

The judge a quo rejected this opposition, so far as the opponent 
claimed payment out of the proceeds of the estate of Mrs. Clark. This 
opponent objected also to the amount set down upon the tableau of 
Mrs. Clark’s estate for attorney’s fees as exorbitant. This opposition 
was sustained, and the amount reduced from $250 to $100. After 
making some other unimportant changes in the accounts they were 
duly homologated. 

From this judgment the opponent has appealed. 

We think the judgment of the lower court correct. It is very clear 
that the assets shown as composing the separate succession of Mrs. 
Clark are her separate property. They are made up of only two items, 
viz: $103 50, value of a few articles of jewelry and silverware, and 
$5715 in cash received from the Knickerbocker Life Insurance Com- 
pany on a life insurance policy on the life of her husband taken out for 
her benefit. . 

The opponent can not claim payment out of these assets for his debt, 
which is a community debt, owing by the community estate. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 

Rehearing refused. 
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No. 5659. 
Succrssion or Mrs. S. B. Fuqua. 


The motion to dismiss this appeal on the ground that the appeal bond was not executed in 
favor of the clerk can not prevail. The bond was executed in favor of John S. Lanier, 
whom the record shows to be clerk. 

The peremptory exception to the jurisdiction of a special judge to issue an order granting 
letters of executorship ratione materie was properly overruled. Under the facts of this 
case the parish judge proceeded lawfully in selecting a lawyer having the proper 
qualifications to preside over the trial iu his place. 

The instrument admitted to probate must be received as a will. It is in the olographic form, 
entirely written, dated, and signed by the testatrix. It is nof essential that the date 
to an olographic will should precede the signature ; it may be placed below. 

There is no fidet commissum in the will. The testatrix does not attempt to put any property 
in the name of any person except her children. All she does is to direct how that prop- 
erty shall be administered until her children shall marry. 

The intention of the testatrix expressed in her will is that her husband should have the 
entire control of her children; that they should make their homes with him, and that he 
should control their property until they married. Her wishes could not be carried out 
unless he was their tutor; hence it was, in intendment of law, his appointment as tutor. 
That she had the right to appoint him can not be doubted. 

Because a cotutor is liable to account for property belonging to minors which may have come 
into his hands, it does not follow that he can not be appointed their tutor by testament. 

The declaration of three of the five members of a family meeting called in the interest of the 
minors, that the appointed tutor is not a fit person to have charge of the minors, can not 
be taken into consideration. In the first place, there was nothing to authorize the family 
meeting, there being no vacancy in the office of tutor to be filled. In the second place, 
the reasons they give for their opposition are entirely outside of the law. This court can 
not say in advance that the mother’s choice of the person who, in her opinion, was best 
fitted to have charge, of the minors was ill-advised. 


PPEAL from the Parish Court, parish of East Feliciana. FH. 2. 

Adams, special judge, in the place of the presiding judge, recused. 
Kernan & Iyons, for tutor and executor, appellee. B. R. Forman, K, 
A. Oross, for under tutor, appellant. 

MorGaAn, J. A motion is made to dismiss this appeal on the ground 
that the appeal bond was not executed in favor of the clerk. The 
bond was executed in favor of John S. Lanier, whom the record shows 
to be the clerk. This is sufficient. (See the case of Riley v. Howell, 
lately decided.) The motion to dismiss is overruled. 


On THE MERITS. 


The contest grows out of the following document: 

‘¢ Feeling this evening the uncertainty of life and shortness of time, 
I give vent to my feelings in writing. Should God in his wisdom see 
best to remove me hence, to that home where no traveler returns, in 
my approaching confinement, ’tis my wish that my dear husband, T. 
J. Fuqua, have the entire control of my children; they making their 
homes with him, and controlling their and my business until the mar- 
riage of each, at which time he must give them, Addie and Pinkie, five 
thousand dollars and their trousseaux; and controlling the eleven 
thousand dollars belonging to me, until Pinkie becomes of age, at 
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which time it must be equally divided between my children. Should 
Addie be married, her portion of the interest on what belougs to me, 
eleven thousand dollars, be paid her yearly until Pinkie becomes of 
age. Should Mr. Fuqua marry, I want all my silver, beds, and bed- 
ding be given to Addie and Pinkie, and they to give a portion of it to 
my Fuqua child when grown ; and if he marries, ’tis my wish that his 
third wife never be benefited by anything that belonged to me, in any 
way, and in case of my Fuqua child’s death, what it would inherit 
from me be given to Addie and Pinkie whenever my husband thought 
proper. 

‘Being in health and in my right mind, I hereby sign my full name. 

“MRS. SARAH B. FUQUA. 

‘¢ September 12, 1873.” 

Mrs. Fuqua died some time after the date of the above writing. On 
the tenth March, 1874, it was admitted to probate as her last will, and 
T. J. Fuqua, her surviving husband, was appointed executor thereof. 
On the twelfth March, J. W. Clinton, the under tutor of Mrs. Fuqua’s 
children, moved to rescind the order appointing Fuqua executor. The 
appointment was rescinded. A motion was made for a rehearing. 
Pending this motion, the judge died. His successor recused himself 
on the ground of having been of counsel, and a lawyer was selected as 
special judge, to try the case. This was done by consent of counsel. 
After the rescinding ordér had been revoked, and the original order 
appointing the executor reinstated, a peremptory exception to the 
jurisdiction of the special judge to issue an order granting letters of 
executorship ratione materia was taken. The exception seems to be 
based upon the 2024th section of the Revised Statutes, which provides 
that “the district judges of the several judicial districts of this State, 
or the parish judge of any adjoining parish shall, in the absence of the 
parish judges from their respective parishes, or when the parish judge 
is interested, or from any cause is recused or can not act, grant all or- 
ders of any and every kind in cases of any kind in the parish courts 
which might have been granted by the parish judge if not absent or 
recused, which absence or recusation must be made to appear by the 
affidavit of the party or his attorney who applies for such order.” The 
exception was properly overruled. It was a regular suit which was 
pending in court, the contest being the right to be qualified as executor 
of a will, one party asserting it, anothercontesting it. The parish judge 
had been of counsel for one of the contestants; he was not personally 
interested in the matter in contestation. The constitution, act 90, 
provides that “in any case where the judge may be recused, and where 
he is not personally interested in the matters in contestation, he shall 
elect a lawyer, having the qualifications required for a judge of his 
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court, to try such cases. And when the judge is personally interested 
in the suit, he shall call upon the parish or district judge, as the case 
may be, to try the case.” It is evident, therefore, under the facts of 
this case, that the parish judge proceeded properly in selecting a law- 
yer having the proper qualifications to preside at the trial in his place. 

We come now to consider whether the instrument above quoted is a 
will. We are of the opinion that it is. It is in the olographic form, 
entirely written, dated and signed by the testatrix. Objection is made 
that the date is not affixed in the proper place. It is not essential that 
the date to an olographic will should precede the signature ; it may be 
placed below. See Cain de Lisle, under art. 970 C. N., No. 30, where 
the authorities upon this point are cited. By it she certainly disposes 
of her estate, and directs how it shall be administered. This is all that 
the law requires. Nor do we see any fidei commissum contained therein. 
She does not attempt to put any property in the name of any person 
except her children. All she does is to direct how that property shall 
be administered until her children shall marry. 

We are not called upon to pass upon the question as to whether or 
not the will contains the appointment of av executor. All the proceed- 
ings had in the succession seem to have been copied into the transcript 
before us. But the appellee, Fuqua, made two separate applications 
to the court. One was to be qualified as executor; the other was to be 
confirmed as tutor; and two separate judgments have been rendered on 
these applications. The appeal seems to have been taken from the 
judgment confirming him as tutor. And the question now arises, does 
the will appoint him tutor to the testatrix’s minor children? 

‘‘In the interpretation of acts of last will, the intention of the testa- 
tor must principally be endeavored to be ascertained, without depart- 
ing, however, from the terms of the testament.” C.C. 1712. 

Now what was the intention of the testatrix with regard to her 
children ? It was that her husband should have entire control of them ; 
that they should make their homes with him; and that he should con- 
trol their property until they married. How could her wishes be car- 
ried out unless he was their tutor? It seems to us that the wish she 
expressed in this regard was, in intendment of law, his appointmentas 
tutor. That she had the right to appoint him tutor can not be doubted. 

The last ground of opposition to his appointment is that he is in- 
debted to the minors and is, consequently, excluded from being their 
tutor. This allegation is not, we think, established. It is possible 
that he may have received money belonging to the minors while he 
was cotator with their mother. This would make him liable to ac- 
count to them, but all tutors owe an accouut of their tutorship. We 
can not say that, because a cotutor is liable to account for property 
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belonging tv minors which may have come into his hands, he can not 
be appointed their tutor by testament. 

It has been pressed upon us that three of the five members of the 
family meeting called in the interest of the minors have advised that 
the appellee is not a fit person to have charge of them. The principal 
objection they make to him is that he is, comparatively speaking, a 
young man, and that there is no female living in the house with them. 
In the first place, there was nothing to authorize the meeting of the 
family, there being no vacancy in the office of tutor to be filled. In 
the second place, the reasons they give for their opposition are entirely 
outside of the law. We can deprive or exclude a person appointed as 
this one was only for some of the causes mentioned in the Code. That 
he is comparatively speaking a young man, and that he has no other 
female living in the house with the minors, is not among them. 

Under the will he has, we think, the right to be appointed tutor to 
the minors. Should his conduct be such as to make it apparent that 
the trust the mother reposed in him was ill-founded, the law has 
pointed out the mode by which they may be protected, and no doubt 
protection will be given them. We can not say, in advance, that their 
mother’s choice of the person who, in her opinion, was best fitted to 
have charge of them, was ill-advised. 

Judgment affirmed. 

Rehearing retused. 








No. 5493. 
GEORGE LYSLE AND Son v. BEALS & LAINE et al. 


Beals & Laine are sued as makers and Edward Beals as indorser of a promissory note. 
E. Beals’ son, a member of the firm of Beals & Laine, wrote the name of his father, who 
can not write, as indorser of said note. The evidence showing that Edward Beals sub- 
sequently ratified the act or adopted the indorsement, this is suflicient to bind him as 
indorser. 

PPEAL from the Sixth District Court, parish of Orleans. Saucier, 
J. Rice & Whitaker, for plaintiffs and appellants. Bentinck Egan, 
for defendant and appellee. 

Wry ty, J. The plaintiffs, who sued Beals & Laine as makers and 
Edward Beals as indorser of a promissory note, appeal from the judg- 
ment dismissing as of nonsuit their demand against said indorser. 

Edward Beals in his answer specially denies that he indorsed the 
note, averring that he can not write his name. 

His son, a member of the firm of Beals & Laine, wrote the name, 
but the evidence shows that Edward Beals subsequently ratified the 
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act or adopted the indorsement, and this was sufficient to bind him as 
an indorser. 

It is therefore ordered that the judgment appealed from be annulled, 
and it is decreed that plaintiffs recover of defendant, Edward Beals, 
$1257 36, with legal interest on $2441 97 from the twenty-first of Feb- 
ruary, 1874, till the first of April, 1874, and thereafter like interest on 
$1257 36 till paid, $5 56 cost of protest, and costs of both courts. 

Rehearing refused. 


No. 5689. 


Harriet G. Apams ». Epwarp W. ApaMs—JOHN CHAFFEE, Bro. & 
Son—Third Opponents. 


There are several reasons why the privileges of the overseer and laborers set up by the third 
opponents as subrogees, have no preference over the prior mortgage claim of the plaintiff, 
the most important being that said privileges were not recorded in the parish where the 
property is situated on the day the contracts out of which they arose were entered 
into. 


Py mera from the Fifth Judicial District Court, parish of Iberville. 


Dewing, J. Johnson & Denis aud A. &. E. Talbot, for plaintiff and 
appellee. Barrow & Pope and George Wailes, for third opponents and 
appellants. 

Wy ty, J. Plaintiff, holding a special mortgage and vendor’s privilege 
on the plantation of the defendant, to secure her claim of $36,589 35, 
foreclosed the same and caused the mortgaged premises and all the 
accessories and appurtenances to be advertised for sale on the seventh 
ot March, 1874. 

John Chaffe, Bro. & Son, claiming to be subrogated to the claims of 
the overseer and the laborers on said plantation, during the year 1873, 
amounting in the aggregate to $5117 83, filed a third opposition a few 
days before the sale, praying to be decreed to have a privilege for the 
amount of their claim, on the seed cane, hay, corn, and fodder raised 
on said plantation during the year 1873, together with the mules, farm- 
ing implements, and other movables attached to said plantation, and 
praying that said property be appraised separately, and that they be 
paid out of the proceeds thereof, in preference to plaintiff. The prop- 
erty was appraised separately and sold with the plantation to plaintiff 
for $26,350. Subsequently to wit: on the twenty-first July, 1874, the 
opponents filed a supplemental petition setting up a privilege as fur- 
nishers of seed cane for the crop of 1873, praying judgment for the 
amount of this claim, $3000, with privilege on the seed cane, hay, corn, 
and fodder on the plantation at the time of the seizure, superior to the 














a eae getters 


SUPREME COURT OF LOUISIANA, 


Harriet G. Adams v. Adams. 








mortgage of plaintiff. The court gave judgment for plaintiff, and the 
third opponents have appealed. 

In regard to the claim for furnishing seed cane for the year 1873, the 
record shows no privilege on account thereot. True it is, the defend- 
ant made a transfer on the seventeenth February, 1873, of the seed 
cane of the crop of 1872, to the third opponents, in settlement of a 
balance due by him to them for advances for the year 1872, and on the 
same day the third opponents retransferred the same seed cane to the 


vendor for three thousand dollars, taking his note theretor. This was 
a mere paper transfer. No delivery occurred or could occur, because 
the evidence shows that the cane had already been planted, and was 
an immovable. Besides, the contract was not registered in the parish 


where the property was on t'e day it was made; consequently, no right 
was acquired superior to plaintiff’s existing mortgage on the property, 
which was immovable by destination. There are several reasons why 
the privileges of the overseer and laborers, set up by third opponents 
as subrogees have no preference over the prior mortgage claim of the 
plaintiff, the most important being evidence of said privileges was not 
recorded in the parish where the property is situated on the day the 
contracts out of which they arose were entered into. Revised Code 
3274; see also Bank of America v. Septime Fortier, Edward J. Gay & 
Co., third opponents, lately decided, and authorities there cited. 

Judgment affirmed. 

Rehearing refused. 


No. 5585. 


Rosert J. Moore v. A. J. BEELMAN—SAME v. Mrs. Laura J. BEEt- 
*‘ mAN—Consolidated. 


The obligations sued upon were entered into subsequent to the homestead law, and are 
therefore subject to it. These obligations novated a debt previously existing and secured 
by mortgage. Whether this original mortgage was valid or not for want of reinscription 
is immaterial. It was abandoned and became inoperative by the consent of the original 
mortgagee, who received in lieu thereof the new obligations, which are now sought to be 
enforced. 


PPEAL from the Fourth Judicial District Court, parish of St. 

Charles. Flagg, J. J. D. Augustin, N. St. Martin, M. Marks, for 
plaintiff and appellant. Breaux, Fenner & Hall, for defendants and 
appellees. 

TALIAFERRO, J. In each of these cases the plaintiff is aiming to 
enforce a mortgage against property of the defendants whose notes, 
secured by these mortgages, he is the holder of, and is authorized to 
exercise the rights of mortgage appertaining to the same. These 
mortgages were granted in favor of one Gassin, the original holder, in 





NEW ORLEANS, MARCH, 1875. 





Moore v. Beelman. Same v. Mrs. Laura J. Beelman. 





renewal, as it is declared, cf a debt originally owing by the ancestor 
of the defendants to Gassin, and which was secured by mortgage on 
the same property. 

The facts relating to the execution of the notes sued upon, and the 
mortgages securing their payment, seem to be as follows: John M. 
Beelman, the father of these two defendants, and Frederick M. Beel- 
man, being indebted to Gassin in the sum of $2350, gave his nete for 
that amount on the twenty-eighth of March, 1861, and to secure its 
payment mortgaged a quarter section of land, reserving fifteen acres 
of it, on which were certain buildings. F. M. Beelman, for a like sum 
owing by him to Gassin, gave his note and secured its payment by 
mortgage on an adjoining quarter section of land owned by him. This 
occurred in April, 1861. In March, 1866, Frederick M. Beelman sold 
to his brother, Alexander J. Beelman, one hundred acres of this quarter 
section, reserving to himself the remainder, about fifty-nine acres and 
eighty-five hundredths. In this act of sale Alexander Beelman obli- 
gated himself to pay $1468 75 of the debt owing by Frederick M. 
Beelman to Gassin, with the proportional amount of interest that had 
accrued. As part of the consideration Alexander Beelman transferred 
his share and interest in the estate of his father, then deceased, to 
Frederick Beelman. In May, 1867, the widow of John M. Beelman, 
and mother of Frederick, Alexander, and Laura Beelman, wife of Tin- 
ney, all heirs of John M. Beelman, joined with the heirs in a notarial 
act by which, in consideration of the undertaking of the heirs to re- 
lease her from all obligation to pay any part of the debt owing by the 
estate of J. M. Beelman, and for the further consideration of becoming 
sole owner of the fifteen acres of land reserved in the mortgage of her 
husband to Gassin, she relinquished in favor of the heirs all her com- 
munity rights, as well as all others, in the tract of land aforesaid. By 
this act the heirs accepted the succession of their father purely and 
simply, and made a partition of the land, specifying the part falling 
to each. In pursuance of the contract entered into with their mother, 
the three heirs, two of them the same day, and the other in June fol- 
lowing, executed each a note for his respective share. of the original 
debt to Gassin, and each executed a mortgage on his separate portion 
of the land partitioned, as we have before seen. When suit was brought 
upon these notes against the several makers they seem to have made 
no defense against the obligations they import, but each claimed the 
benefit of the homestead law upon his portion of the land, alleging 
necessitous circumstances, and their right to claim the exemption of 
their lands from sale under the mortgages. Judgmeut was rendered in 
favor of the right of homestead claimed by two of the defendants, Mrs. 
Tinney and Alexander Beelman; the mortgages executed by them were 
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declared null and void, and judgments were rendered in favor of the 
plaintiff for the amount of the notes sued upon. From this judgment 
the plaintiff has appealed. 

Two bills of exception appear in the record, but we do not consider 
it important to pass upon them in the consideration of the case. 

It is strenuously argued on the part of the plaintiff, that the original 
mortgage to Gassin bears upon the land; that the obligations entered 
into by the heirs are only extensions of the original mortgage by their 
ancestor to Gassin ; that as against that mortgage the homestead claim 
can not have effect. The plaintiff contends that as to Frederick M. 
Beelman, he can not claim the benefit of the homestead law, because 
at the time he executed his note and mortgage he was unmarried, and 
had no one dependant upon him for a support. Judgment as to him 
was rendered by the lower court in favor of the plaintiff, ignoring his 
homestead claim, from which he appealed. 

The original mortgage to Gassin, executed by John M. Beelman on 
the twenty-eighth of March, 1861, was not reinscribed within ten years, 
but the plaintiff holds that the inscription of the mortgages renewing 
and recognizing it, before the expiration of the ten years, was equiva- 
lent to reinscription. He contends, further, that the notes sued on do 
not represent a debt created subsequently to 1865, the year the home- 
stead law claimed by the defendants was enacted. On the part of the 
defendants it is urged that there was a novation of the original debt ; 
that if the attempt were made to enforce the original mortgage to 
Gassin, the answer would be that no such mortgage exists, for the 
record shows that it has been erased; besides, by the assent of the 
creditor new mortgages, granted by different parties in 1867, have been 
substituted for it. The defendants herein, it seems, are not held as 
heirs of John M. Beelman, but rather upon conventional contracts of 
their own; they should then be held upon such contracts alone. 

The authorities we are referred to by plaintiff’s counsel, in relation 
to the homestead right, refer, we think, to the provisions made under 
the act of 1852, for indigent widows and children. The obligations 
sued upon were entered into in 1867, subsequent to the passage of the 
homestead law of 1865. We are of the opinion that there was a nova- 
tion in this case. Whether the original mortgage was valid against 
the heirs or not, for want of reinserption, it is unnecessary-to inquire. 
It was abandoned and became inoperative by the consent of the origi- 
nal mortgagee, who received in lieu thereof the new obligations which 
are now sought to be enforced. 

With this view of the subject we think the judgment of the lower 
court correct, the defendants, Alexander Beelman and Mrs.’ Tinney, 
having shown that they come within the provisions of the statute 
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granting homesteads. The judgment of the lower court as to these 
defendants is therefore affirmed with costs. 

The appeal in the case of the same plaintiff against Frederick M. 
Beelman is not before us in this record, although incidentally referred 
to in our statement of the facts of this case. 

Rehearing refused. 





No. 5577. 


LeuMan, Neweass & Co., A. Dupossat, subrogated v. Louis Ran- 

soNn—On injunction of Bernard Soulié. 

It appears from the mortgage certificate that the judgment of Dudossat, defendant in injunc- 
tion, creates a judicial mortgage prior in rank to the judicial mortgage of plaintiff in 
injunction. The preference that Soulie acquired from a prior seizure of Ranson’s prop- 
erty can not defeat the existing prior mortgage on the property in question, which seems 
to be all that remains belonging to the seized debtor. When sold, the property was ad- 
judicated to Soulie, who refused to pay over the money to the sheriff, whereupon the 
sheriff was proceeding to resell the property when enjoined by Soulie on the ground 
that he had the right to retain the money in satisfaction of his judgment. This was 
wrong; Soulie should have complied with his bid; a concursus was his remedy. The 
sheriff was right when proceeding to resell, and the injunction was wrongfully taken. 
PPEAL from the Fourth Judicial District Court, parish of St. 

Charles. Flagg, J. James D. Augustin, for Bernard Soulié, plain- 
tiff in injunction and appellant. Breaux, Fenner & Hall and Julien 

Michel, for Dudossat, defendant in injunction and appellee. 

Wr ty, J. In April, 1867, Bernard Soulié foreclosed, via ordinaria, 
his mortgage against Louis Ranson, and after the sale of the mortgaged 
property, he caused an alias fieri facias to issue for the balance due 
him on said judgment. The sheriff seized eighty acres of land in the 
parish of St. Charles belonging to Louis Ranson; and the same land 
he subsequently seized under a fieri facias issued by A. Dudossat, the 
owner of the judgment, styled Lehman, Newgass & Co. v. Louis Ran- 
son. Under both these writs the property was offered for sale on the 
fifth July, 1873, and it was adjudicated to Bernard Soulié for $1300. 
He refused, however, to pay over the money to the sheriff, and the 
latter was proceeding to resell the property, when he was arrested from 
so doing by a writ of injunction sued out by Bernard Soulié, on the 
ground that he was entitled to retain the price in satisfaction of his 
own judgment, he being the first seizing creditor, and therefore enti- 
tled to a preference over the defendant, A. Dudossat, who seized sub- 
sequently. 

The court dissolved the injunction with fifty dollars damages, and 
the plaintiff, Bernard Soulié, appeals. The defendant, A. Dudossat, 
joins in the appeal, praying that the damages be increased to twenty 
per cent. 
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It appears from the mortgage certificate that defendant’s judgment 
styled Lehman, Newgass & Co. v. Ranson is a judicial mortgage prior 
in rank to the judicial mortgage of plaintiff .gainst Ranson. It is 
evident that the preference plaintiff Soulié acquired trom his prior 
seizure can not defeat the existing prior mortgage on the property in 
question, which seems to be all that remains belonging to the seized 
debtor. 

Under the circumstances, it was the duty of the plaintiff in injunc- 
tion to have complied with his bid, paying over the price to the sheriff, 
and then, if he thought he was entitled to the proceeds of the sale, he 
could in a proper proceeding have had the question settled contradic- 
torily with all parties in interest. A concursus was his remedy. When 
he refused to comply with his bid, the sheriff was right in disregarding 
it and proceeding to resell the property. 

The damages we will increase to one hundred dollars. 

It is therefore ordered that the judgment herein be amended so as to 
increase the amount of damages to one hundred dollars, and as amended, 
it is ordered that the judgment be affirmed with costs. 

Rehearing refused. 








No. 5653. 
A. L. Gusman et als. v. Gustave LeBuanc, Sheriff, et als. 


There is no law which requires the sheriff of a country parish to announce at a sale under a 
writ of jieri facias the amount of taxes due on the property offered. The doing was mere 
surplusage on his part, and as it invaded no one’s rights, it could cause no injury. 

The fact that the bond of the adjudicatee was not given within three days after the adjudi- 
cation is no ground to annul the sale in a suit instituted by the codebtors of the de- 
fendant. ‘ 

That the judgment debtors, plaintiffs in this suit, have never had au offer of delivery of the 
surplus money or twelve months bond for over $530, coming to them under the adjudica- 
tion made to them, is no ground to set aside the sale. It might be a ground for them to 
pursue the sheriff to a fulfillment of his duty. 

That the act of sale allowed to a judgment creditor more than was coming to him, at the ex- 
pense of the judgment debtors, is no reason for annulling the sale. The excess is some- 
thing over ten dollars. This trifling error could have been corrected in the court below. 

That the act of sale and return of the sheriff say nothing about interest is no reason why the 
sale should be annulled. 

That the sheriff did not, within ten days at furthest from the adjudication, deliver or direct 
to the clerk of the court the original of the act of sale, the delivery having been made 
fourteen days after the adjudication, is no grouud to annul the sale. 


PPEAL from the Fifth Judicial District Court, for the parish of 

East Baton Rouge. Dewing, J. EF. W. Robertson, S. P. Greves, and 

A. S. Herron, for plaintiffs and appellants. Favrot & Lamon, J. & G. 
W. Burgess, for defendants and appellees. 

MorGan, J. The first ground upon which the plaintiffs rest their 

demand for the rescission of the sale made by the sheriff is that at both 
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offerings he announced that the taxes due on the property, and which 
were to be paid in advance of the passing of the act of sale, amounted 
to $114 90, when, in truth, they only amounted to $100 68. 

Counsel for appellants say they know of no law which requires the 
sheriff of a country parish to announce at a sale under a writ of fier 
JSacias the amount of taxes due on the property offered. Neither do we. 
The doing so was mere surplusage on his part, and as it invaded no 
one’s rights it could cause no injury. 

The second informality urged is that the act of sale was not passed 
within three days after the adjudication, the sheriff having allowed the 
purchaser nine days in which to comply with the terms of sale. 

At the time of the adjudication the adjudicatee was ill. Her bond 
was given as soon as she recovered. The sufficiency of the bond is not 
questioned. The only point raised with regard to it is that it was not 
given within three days after the adjudication. This is no ground to 
annul the sale in a suit instituted by the codebtors of the defendant. 

The third ground for rescission is that the judgment debtors, who 
are plaintiffs and appellants in this suit, have never had an offer of 
delivery of the surplus money or twelve months’ bon for over $530, 
coming to them under the adjudication made to them. ‘This may be a 
ground for them to pursue the sheriff to a fulfillment of his duty, but 
it is no ground to set aside the sale. 

The fourth ground for rescission is that the act of sale allots to Rey- 
naud, the judgment creditor, more than was coming to him, at the ex- 
pense of the judgment debtors. The excess is something over ten dol- 
lars. This trifling error could readily have been corrected in the court 
below, and it is no reason for annulling the sale. 

The fifth ground for rescission is that the act of sale and return of 
the sheriff say nothing as to interest. If there be any error in this re- 
gard it should have been corrected below. It is no reason why the sale 
should be annulled. 

The last ground for rescission is that the sheriff did not, within ten 
days at furthest from the adjudication, deliver or direct to the clerk of 
the court the original of the act of sale, the delivery having been made 
fourteen days after the adjudication. 

It is manifest that this as well as most of the other objections of the 
plaintiffs relate to mere clerical duties, and that they are none of them 
sufficient grounds for annulling a sale made by the sheriff when all the 
formalities required by the law were complied with up to and including 
the adjudication of the property. 

Judgment affirmed. 

Rehearing refused. 

















SUPREME COURT OF LOUISIANA, 








Keiffer Bros. et als. v. Stern et als. 





No. 5684. 
KEIFFER Bros. et als. v. ISAAc STARN et als. 


Where there is a total want of description of the situation of the thing mortgaged, the act of 
mortgage is invalid. 
PPEAL from the Fifth Judicial District Court, parish of East Feli- 
ciana. Dewing, J. D.J. Wedge and T. A. Moore, tor plaintiffs and 
appellants. Kernan & Lyons, for defendants and appellees. 

Wyty, J. The plaintiffs, who were judgment creditors of Philip 
Quitman, seized upon a lot of ground and improvements thereon in the 
town of Clinton, and it was sold for $800 to the defendant, Isaac Starn, 
the purchaser retaining the price to pay two prior mortgages bearing 
on the property. 

The plaintiffs complain that one of these mortgages, to wit: the one 
in favor of the defendant, Nathan Starn, for $600, was simulated and 
fraudulent, and that it is repuguant to article 3306 of the Revised Code, 
and invalid because being a conventional mortgage, the act establishing 
it does not state precisely the nature and situation of the immovable 
mortgaged. They therefore bring suit to have said mortgage declared 
invalid and to compel the purchaser to pay over this portion of the 
proceeds of the sale retained by him. 

The charge of simulation and fraud is not proved. The controversy 
is confined to the allegation that the nature and situation of the thing 
mortgaged are not precisely stated in the act granting the mortgage. 
That instrument is an act under private siguature, and was recorded 
in the parish of East Feliciana on the seventh of August, 1873. The 
thing mortgaged is thus described: ‘‘All the property herein described, 
consisting of one house and lot, with other improvements thereon; 
also the half interest in the store building adjoining, with all right and 
title and interest of the said Philip Quitman, party of the first part.” 

The act mentions the nature of the immovable hypothecated, but it 
does not precisely state its situation, as required by article 3306 of the 
Revised'Code. Indeed, it makes no mention whatever of the situation 
of the lot. Neither the State, parish, nor town where it lies is men- 
tioned. 

Here is a total want of description of the situation of the thing mort- 
gaged, and we are constrained to hold that the act is invalid. 

The cases of Consolidated Association of Planters v. Mason, 24 An. 
518, City National Bank v. Barrow 21 An. 396; Ellis v. Sims, 2 An. 
253 and Baker v. Bank of Louisiana, 2 An. 371, cited by defendants, 
all differ from the case at bar in that in those cases there was some 
description of the property, and sufficient, as the court held, to pre- 
vent persons dealing with the mortgagers therein from being misled or 
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prejudiced. But here the situation of the thing is not suggested 
at all. 

It is therefore ordered that the judgment herein, maintaining the 
validity of the mortgage in question, be annulled; and it is decreed 
that the mortgage granted by Philip Quitman to Nathan Starn, de- 
scribed in the petition, is null and void, and the defendant, Isaac 
Starn, is required and commanded to pay over to plaintiffs that part of 
the purchase price retained by him to pay said mortgage. 

It is further ordered that defendants pay costs of both courts. 


No. 5472. 


Succession or G. 8. Durossat et al. v. B. S. LABRANCHE et al.— 
Opposition of R. Brown et als., laborers. 

The suggestion to dismiss this appeal is made under the statute No. 25, acts of 1874, but is 
not, in reality, supported by any one of its provisions. An appeal can not be dismissed 
upon a mere suggestion in argument, after the case has been taken up on its merits, 
without any reservation of the right to move to dismiss. 

This court does not see how it is possible to recognize a privilege in favor of laborers on mules, 
agricultural implements, etc., sold in 1873 for work done by them on a plantation in 1872, 
PPEAL from the Fourth Judicial District Court, parish of St. John 

the Baptist. Flagg, J. J. D. Augustin and J. Reine, tor opponents 
and appellees. EH. Bermudez and Charles F. Claiborne, for defendauts 
in opposition and appellants. 

MorGan, J. We take the case as stated by the counsel of the labor- 
ers, appellees: ‘The plantation of defendants was sold at sheriff’s 
sale on the fifth of July, 1873, together with all the buildings and im- 
provements thereon, and also all the mules, work oxen, and utensils 
serving to work the same. The plaintiffs and appellants became the 
adjudicatees for the sum of $21,000 in cash, having provoked the sale 
by executory process on certain mortgage notes held by them. This is 
a contest for the proceeds withheld by the mortgage creditors, between 
them and the opponents and appellees, laborers on the plantation in 
question during the year 1872.” There was judgment in their favor. 
Defendants appeal. In their brief, counsel for appellees ask us to dis- 
miss the appeal because it was not made returnable according to law, 
and was filed too late. 

The judgment was signed on the twenty-seventh May, 1874. On 
the same day appellants moved for a suspensive appeal returnable to 
the Supreme Court, on the third Monday of January, 1875, which is the 
return day fixed by law for appeals from that parish. The record was 
filed here on the fourteenth of November, 1874. 

The suggestion to dismiss the appeal is made under the statute No. 
25, acts of 1874, entitled “‘ An Act relative to the trial of certain suits 
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in which provisional seizures have been issued,” the second section of 
which provides that all appeals in the cases referred to in the act shall 
be returnable tou the appellate court within three days after rendition 
and signing of judgments. 

In the first place, no provisional seizure issued in the case under 
consideration. In the second place, motions to dismiss must be filed in 
writing before joinder in error or answer to the merits, or such prelim- 
inary objections will be considered as waived. 8 R. 168; 3 R. 169. We 
can not dismiss an appeal upon a mere suggestion in argument after 
the case has been taken up on its merits without any reservation of the 
right to move to dismiss. 

On the merits we do not see how it is possible for us to recognize a 
privilege in favor of laborers on mules, agricultural implements, ete., 
sold in 1873 for work done by them on the plantation in 1872. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be avoided, annulled and reversed, and that the oppo- 
sitions filed by the several opponents herein be dismissed at their costs. 

Rehearing refused. 








No. 5611. 


Mrs. IsapeLLa A. FLUKER v. Mrs. HARRIET HERBERT. Mrs. BarK- 
DULL called in warranty. 
What was never of record can not be supplied by parole. The ruling of a court upon the 
exclusion of evidence must be of record. 
The plea of res judicata does not rest on the regularity of the proceedings which can be 


removed on appeal, but upon the force of the judgment pronounced on the demand and 
cause of action between the parties. 


PPEAL from the Fifth Judicial District Court, parish of East Feli- 

ciana. Dewing, J. D. CO. Hardee, for plaintiff and appellant. Ker- 
nan & Lyons, for defendant and appellee. Kilbourne & McVea, for 
warrantor. 

Howett, J. This is a petitory action to recover a tract of land, 
which plaintiff alleges she bought at the probate sale of Nancy Stevens, 
in December, 1862; that she and those under whom she holds have 
been the lawful owners thereof for over thirty years; that Mrs. Harriet 
Herbert is now in possession of said land, and claims to be the owner 
of the same by virtue of a pretended transfer made by Mrs. L. P. Bark- 
dull on the seventh of March, 1868; that the said Mrs. Barkdull never 
was the owner thereof, and she prays that she be declared the owner 
and put in possession of said land. 

To this petition the defendant filed the plea of res judicata, inasmuch 
as the demand herein is the same, founded on the same cause of action 
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and between the same parties, as that which has been adjudged in suit 
in same court, entitled H. H. Herbert v. the Sheriff et al., Mrs. I. A. 
Fluker, intervenor. , 

This plea was overruled, answer was filed, and from a judgment in 
favor of defendant plaintiff has appealed. 

The record in the said suit shows that as to the plaintiff and inter- 
venor therein, the demand, the cause of action, and the patties were 
the same as in this; but the plaintiff herein offered parole proof that on 
the trial of the said cause the counsel for the plaintiff in injunction ob- 
jected to the introduction of any evidence on the part of the intervenor 
on the grounds that no service had been made of said intervention, no 
issue joined by answer, and no evidence offered on the part of the in- 
tervenor up to said trial; to which the counsel for the defendant herein 
objected, on the grounds that the judicial acts of a court of record 
could be evidenced by the record alone, and could not be supplied by 
parole evidence, and that on the trial of a peremptory exception of res 
judicata no parole evidence is admissible, except to explain an ambi- 
guity in the judgment or to establish the identity of the object. 

These objections were overruled and the testimony admitted ‘to 
explain any ambiguity as to the extent of the judgment.” 

We think the court erred. The first ground is sustained by the case 
State v. Smith, 12 An. 349. What was never of record can not be sup- 
plied by parole. The ruling of a court upon the exclusion of evidence 
must be of record. There is no ambiguity or obscurity in the judgment. 
The jury found in favor of the plaintiff in injunction and dismissed the 
intervention. On this verdict judgment was rendered in the following 
words: ‘‘ It is therefore ordered that the injunction herein sued out be 
perpetuated; that Harriet Herbert be recognized as the owner of the 
tract of land described in plaintiff’s petition, and that the defendants 
pay costs. And it is further decreed that the intervention of I. Ann 
Fluker be dismissed at her costs.” 

From this judgment the intervenor did not appeal. The record of 
that suit shows that her counsel was present and took part in the 
taking of testimony on trial, and that his name appears in connection 
with that of the counsel for the defendants in the motion for an appeal 
by defendants. This judgment was conclusive upon the demand of the 
intervenor and is final. The plea of res judicata does not rest on the 
regularity of the proceedings which can be reviewed on appeal, but 


upon the force of the judgment pronounced upon the demand and 
cause of action between the parties. 


Without the above parole evidence the plea must be held to be good, 
and the judge a quo erred in overruling it. 

And for this reason it is ordered that the judgment appealed from, 
which was in favor of defendant, be affirmed with costs. 
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No. 3683. 


Sam Smitu & Co. v. THe City or New ORLEANS AND RECORDER OF 
MortTGAGES. 


When the city of New Orleans purchases a piece of property and gives its bonds therefor, 
the bonds must be considered as a payment of the price, and the property thus acquired, 
unless the contrary be expressly stipulated, is free of all incumbrance, such as vendor’s 
lien and privilege. ‘ 

As the vender’s privilege need not be stipulated in the act of sale, but results from the na- 
ture of the debt, so it need not be expressly renounced, but may be implied from the 
terms of the instrument. This implication must, however, be clear. 

There is a wide difference between the bonds issued in the name of and payable by an im- 
portant political corporation and an individual promissory note. Bonds are commercial 
securities, and have characteristics of currency. They do not depend for their value 
upon the thing for which they were given. 

Where, as in the contract of sale relied on in this instance, payment was made in bonds, it 
was as if the price had been paid in current money. The language of the contract and 
of the act itself, on which it is based, implies such an intention, and indicates that it was 
meant to give a full discharge of the debt, without the reservation of any lien or privi- 
lege to secure the bonds at maturity. 


PPEAL from the Eighth District Court, parish of Orleans. Dibble, 

J. A. Walker, L. E. Simonds, for plaintiffs and appellants. 2. 
Waples, for the city of New Orleans; Hornor & Benedict, for the Re- 
corder of Mortgages, defendants and appellees. 


MorGan, J. For the reasons assigned by the district judge, the 
judgment of the district court is affirmed with costs. 


REASONS OF THE JUDGE A Quo. 


On the nineteenth day of January, 1869, the Commercial Bank of 
New Orleans sold the city of New Orleans all of the property belong- 
ing to the waterworks constructed, by said bank. This sale was made 
in conformity to the award of five arbitrators chosen by the bank and 
five by the city, in accordance with the provisions of section 42 of the 
act incorporating said bank, April 1, 1833. 

The price was fixed at one million three hundred and ninety-three 
thousand four hundred dollars, payable in bonds of the city of New 
Orleans, running thirty years and bearing five per cent. interest. 

This act-of sale was made before the official notary of the city, who 
caused it to be recorded in the office of the register of conveyances, 
and also in the office of the recorder of mortgages. This last was cal- 
culated to preserve a registry of the vendor’s privilege in favor of the 
Commercial Bank. 

In May, 1870, the city of New Orleans came into this court and took 


proceedings against the recorder of mortgages and the Commercial 
Bank, to have the registry in the recorder’s office canceled. The city 
insisted that there had been no stipulation of mortgage in the act, and 
that the bank, having received the bonds, was not entitled to the 
vendor’s privilege. 
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There being no opposition, a judgment was rendered ordering the 
cancellation of the registry. This judgment was signed May 27, 1870. 
June 3, seven days thereafter, Sam Smith & Co., the present plain- 
tiffs, filed a petition of intervention, setting forth the same allegations 
urged in the petition in this case; the intervevors being tov late to 
have the case reopened, this direct action was brought. 

The plaintiffs aver that they are holders and owners of bonds issued 
for payment of the waterworks as aforesaid, to the amount of seventy- 
five thousand, which bonds are payable to the Commercial Bank or 
bearer, and were purchased by petitioners with all rights thereto ap- 
pertaining. 

The plaintiffs further allege “that the sale of said waterworks by 
said Commercial Bank of New Orleans to the city of New Orleans was 
duly registered by the register of conveyances and recorded by the 
recorder of mortgages; and that, from the nature of the contract and 
by effect of law, the vendor’s lien and privilege attached to said prop- 
erty in favor of the Commercial Bank and its vendees and assignees 
of the bonds.” ; 

This action is therefore brought against the city of New Orleans and 
the recorder of mortgages to enforce the reinscription of the act in the 
office of the recorder of mortgages, to the end that it shall operate as 
a record of the vendor’s lien and privilege. 

The city in its answer insists that the nature and terms of the con- 
tract did not preserve to the Commercial Bank the vendor’s lien and 
privilege. 

Article 3249 of the Civil Code provides that the vendor shall have a 
privilege on immovables sold by him, for the payment of the price, or 
so much of it as is unpaid, whether it was sold on or without credit. 

The vendor’s privilege need not be expressly stipulated. “Itis a 
right which springs from the nature of the debt, and by force of law 
is embodied in the contract unless it be renounced.” 3 An. 600. Al- 
though the vendor may not have stipulated a mortgage in the contract 
of sale for security of the balance unpaid, still the vendor’s privilege 
remains. The vendor will still have this lien though he expressly re- 
nounce his special mortgage. 3 La. 112. The vendor’s privilege con- 
fers rights superior to those which flow from a mortgage. It gives to 
the vendor, in addition to the right to have the property sold to pay 
the price, a right to the rescission of the sale on the nonpayment of the 
price. 3 An. 600. 12 Robinson, 279. 

The vendor’s lien and privilege may, however, be renounced. As 


the privilege need not be stipulated in the act of sale, but results from | 


the nature of the debt, so it need not be expressly renounced, but may 
be implied from the terms of the instrument. 3 An. 600. This impli- 
cation must, however, be clear. 
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The city of New Orleans insists that the Commercial Bank, having 
received bonds in payment of the price of the waterworks, must be 
considered as having renounced the privilege. In the case of Boujeat 
v. Smith, 16 O. S. 467, the court held that in a sale where mortgage 
notes were given in payment, the words were to be taken with reference 
to other parts of the act, aud were not sufficient to justify the suppo- 
sition that the privilege had been renounced. 

If, however, from the terms of the contract of sale, it appears that 
the vendor actually received notes in payment of the price, and in- 
tended to release the purchaser, the debt will be considered as novated 
and the privilege discharged. 2 An. 175; 4 An, 543. 

A careful examination of this act of sale of the waterworks satisfies 
me that there is clearly an implied renunciation of the vendor’s privi- 
lege, or rather that the vendor’s privilege did not inure from the terms 
of the contract. The charter of the Commercial Bank, passed in 1833, 
as aforesaid, provided that at any time after thirty-five years, the city 
should have the right to purchase the waterworks which the Bank was 
authorized to construct. Section 42 of the act, after determining the 
mode of selecting the arbitrators who were to fix the price should the 
city elect to buy, provides: ‘‘ And the amount sv agreed upon shall be 
payable iu the bonds of the mayor, aldermen and inhabitants of New 
Orleans, bearing an interest of five per centum per annum, payable 
thereon semi-annually, and redeemable in not less than ten nor more 
than thirty years from the day on which said award shall be signed, 
and the said waterworks delivered over to said corporation of New 
Orleans ” 

This provision is referred to in the act of sale. The language is: 
** And the said sums payable in the bonds of the city of New Orleans.” 
Again: “‘ The sale is made and accepted for ——, the amount agreed 
upon, in settlement of which,” ete. 

There is a wide difference between the bonds issued as these were, 
in the name of and payable by an important political corporation, and 
an individual promissory note. Bonds are commercial securities, and 
have characieristics of currency. They do not depend for their value 
upon the thing for which they were given. 

So it seems to me that, in this contract of sale where payment was 
made in bonds, it was as if the price had been paid in current money; 
the language of the act upon which the contract was based, and the 
act itself, implies such intention, and indicates that it was intended to 
give a full discharge of the debt, without the reservation of any lieu 
or privilege to secure the payment of the bonds at maturity. 

It is therefore ordered that there be judgment for the defendants, and 
that the plaintiffs’ demand be rejected with costs. 
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On APPLICATION FOR A REHEARING. 


MorGan, J. We affirmed the judgment of the district court for the 
reasons assigned by the judge thereof. 

A rehearing is asked for on the ground that these reasons are insuffi- 
cient and unsustained by the law. 

The Commercial Bank owned the waterworks of New Orleans. 
These works were sold to the city of New Orleans, in payment whereof 
th@'city issued its bonds. No vendor’s privilege or mortgage was re- 
served. The act of sale was recorded. Subsequently the city took a 
rule upon the recorder of mortgages to show cause why the recording 
of the deed should not be erased. The rule was made absolute. 

This action is instituted against the city to compel the reregistration 
of the act of sale, so as to preserve the vendor’s lien and privilege in 
the property sold. 

We are of the opinion that avhen the city of New Orleans purchases 
a piece of property and gives its bonds therefor, the bonds must be 
considered as a payment of the price, and the property thus acquired, 
unless the contrary be expressly stipulated, is tree of incumbrance. 

For these reasons the rehearing is refused. 


No. 5649. 


Succession OF Mrs. Mary CoLeman.—Opposition of I. W. ARTHUR 
& Co. et als. to final account. 


It is contended in this case that the law only authorizes a homestead against the estate of the 
deceased husband or father, and not against the succession of the deceased mother. 
This construction of the homestead law is untenable. Such a construction would be at 
war with the plain meaning of the law, as well as with the obvious purposes for which it 
was enacted. 

PPEAL from the Probate Court, parish of West Feliciana. Haral- 
son, J. W. W. Leake, for opponents and appellants. Wickliffe & 

Fisher, for the administrators and heirs, appellees. 

TALIAFERRO, J. The decedent left minor children in necessitous 
circumstances, the small succession left by her being insolvent. For 
the minors the benefit of the homestead act was invoked, and a small 
tract of land, valued at three hundred dollars—the only real estate left 
by the mother—was set over to them, and they were placed on the ta- 
bleau and final account as privileged creditors for seven hundred dol- 
lars, to make up the one thousand dollars which is claimed for them 
under the law. 

The opponents to the final account are all ordinary creditors. The 
only ground upon which they place their opposition is “ that the law 
only authorizes a homestead against the estate of the deceased hus- 
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band father, and not against the succession of the deceased mother. 
That privileges are stricti juris, and the party claiming them must 
point to the express law which gives him such preference on account 
of the nature of the debt.” 

Judgment was rendered rejecting the opposition of I. W. Arthur & 
Co., the opposing creditors, and homologating the final account. 

From this judgment the opponents appeal. 

It is clear that the construction of the homestead law, contended for 
by the opponents, is untenable. Such a construction would be at war 
with the plain meaning of the law, as well as with the obvious pur- 
poses for which it was enacted. 

There is no error in the decree of the court. 

Judgment affirmed. 


E. J. Gay & Co. v. R. D. Bovarp—J. A. Hotmes, Third Opponent. 


Privileges have effect from the date on which the act or other evidence of the debt is recorded 
in the parish where the property affected is situated. But to have effect against those 
who have acquired, not who may acquire a mortgage, it must be recorded on the 
day it was entered into. The limitation relates only to the effect as to mortgages existing 
at the date of the privilege contract, and requires that such contract shall be recorded 
on the day of its execution in order to have a preference over mortgages then duly 
inscribed. 

PPEAL from the Seventh Judicial District Court, parish of Pointe 
Coupée. L. B. Claiborne, judge adhoc. W. W. Leake, for plaintifts 
and appellants. Yoist & Semple, for intervenor and appellee. 

Howe tt, J. This is a contest between the third opponent, having 
a mechanic’s privilege, and the plaintiffs, who hold a mortgage claim, 
for the proceeds of the sugar house machinery, upon which the said 
privilege rests. The plaintiffs insist that the third opponent has no 
preference over them, because his contract was not recorded on the day 
on which it was made, although their mortgage was not recorded for 
some months after such recording. 

Art. 3273 R.C. C. ‘* Privileges are valid against third persons from 
the date of the recording of the act or evidence of indebtedness as 
provided by law.” 

Art. 3274. ‘“‘No privilege shall have effect against third persons un- 
less recorded in the manner required by law in the parish where the 
property to be affected is situated. It shall confer no preference on 
the creditor who holds it over creditors who have acquired a mortgage, 
unless the act or other evidence of the debt is recorded on the day the 
contract was entered into.” 





NEW ORLEANS, MARCH, 1875. 


Gay & Co. v. Bovard. 








Here is the declaration that privileges have effect from the date on 
which the act or other evidence of the debt is recorded in the parish 
where the property affected is situated ; but to have effect against those 
who have acquired, not who may acquire a mortgage, it must be re- 
corded on the day it was entered into. 

A mortgage recorded subsequently to the recording of a privilege 
does not take precedence of such privilege, because the law says that 
each shall have effect from the day of its inscription. Articles 3273, 
3329, 3342. Nor does the law say that the failure to record the privi- 
lege on the day of the contract out of whicli it springs, shall destroy 
the privilege. The limitation relates only to the effect as to mortgages 
existing at the date of the privilege contract, and requires that such 
contract shall be recorded on the day of its execution, in order to have 
@ preference over mortgages then duly inscribed. The third opponent 
is entitled to the preference. 

Judgment affirmed. 





No. 5624. 


New ORLEANS CANAL AND BANKING COMPANY ¥. THE RECORDER OF 
MORTGAGES OF THE PARISH OF POINTE COUPEE et als. 


As this suit could not have been brought in the United States Circuit Court for want of 
jurisdiction over one of the defendants, it can not for the same reason be transferred to 
that tribunal. 

Besides, De Boigne, one of the defendants, although a citizen and resident of France, was 
not competent to sue in the United States Circuit Court on the note and mortgage set 
up by him, because his transferer, the payee thereof, was a citizen of this State and had 
no such right. 

Where the property ot one against whom jndgment had been rendered appears to be subject 
to privileges or mortgages entitled to preference over the judgment creditor, the latter 
may, by arule to show cause, as incidental to the proceedings had for the purpose of 
selling the property, call upon those claiming such privileges or mortgages to show: cause 
why they should not be erased ; and the seizing creditor can not be required to resort to 
a direct action against persons holding such mortgages and privileges. 

When the prescription that had already acquired on the mortgage note held by De Boigne 
was renounced, the plaintiffs were judicial mortgage creditors. That waiver renewed the 
debt for the person making said waiver, but it did not revive the mortgage as to plaintiffs 
or to their prejudice. 


PPEAL from the Seventh Judicial District Court, parish of Pointe 

Coupee. Hewes, J. W. W. Leake, Hyams & Jonas, for plaintiffs 
and appellees; Farrar & Montgomery, Clarke, Bayne & Renshaw, for 
De Boigne, defendant and appellant. 

Wyty, J. On the ninth February, 1859, James Barrow bought from 
Wm. Mayo Gray a plantation in the parish of Pointe Coupee, and as 
part of the price assumed to pay five mortgage notes given by his 
vendor for $1931 36 each, bearing on the property, which said mortgage 
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botes were executed on twenty-eighth June, 1856, and made payable 
to the order of John Slidell. All of these notes were paid except one 
held by Baron Charles De Boigne which matured on first March, 1861. 

On eleventh June, 1866, aiter prescription had acquired, James Bar- 
row cxecuted a written waiver of prescription on this note. And on 


sixteenth December, 1868, De Boigne recovered judgment against 
Barrow for the amount thereof with recognition of mortgage and 


vendor's privilege. 

On the second April, 1866, the New Orleans Canal and Banking Com- 
pany obtained judgment against Barrow tor $7000, which was duly 
recorded on twentieth April, 1866. 

After issuing execution on their judgment, the New Orleans Canal 
and Banking Company took a rule on the Recorder, Wm. Mayo Gray, 
and Baron Charles De Boigne, to cause the erasure of the mortgage 
granted by Gray to Slidell and assumed by Barrow, on the ground 
that all the notes to secure which the mortgage had been given were 
paid or prescribed. 

The defendant, De Boigne, sought to have the cause removed to the 
United States Circuit Court on the ground that he was an alien and 
resident of France, the amount involved, exclusive of costs, exceeding 
five hundred dollars. The court, however, refused the application, 
and he excepted to the ruling of the court. 

He also excepted to this proceeding by rule, contending that plaintiff 
should have brought a regular action. 

The court refused the exception as to the form of the suit, and find- 
ing the claim ot De Boigne had prescribed before prescription was 
waived and all the other notes embraced in the mortgage had been 
paid, gave judgment for the plaintiff and ordered the Recorder to 
erase said mortgage. 

The defendant, De Boigne, has appealed. 

We think the court did not err in refusing to allow the case to be 
transferred to the United States Circuit Court. 

The eleventh section of the Judiciary Act of 1789 vests in the circuit 
courts jurisdiction of civil suits at law and in equity when the matter 
in dispute, exclusive of costs, exceeds five hundred dollars, in three 
classes of cases: 

First—When the United States are plaintiffs or petitioners. 

Second—When an alien is a party. 

Third—When the suit is between a citizen of a State where the suit 
is brought and a citizen of another State. 

In the case of Coal Company v. Blatehford, 11 Wallace 174, it was 
held by the Supreme Court of the United States that ‘in controver- 
sies between citizens of different States, where the jurisdiction of the 
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courts of the United States depends upon the citizenship of the parties, 
if there are several coplaintiffs, each plaintiff must be competent to 
sue, and if there are several codefendants, each defendant must be 
liable to be sued in those courts, or the jurisdiction can not be enter- 
tained.” And thisdcctrine has been maintained in several other cases. 
18 Wal. 553; 3 BL C. C. 84; 4 W. C. C. 286; 4 Me L. 363; 6 BI. C: 
C. 105. 

The Recorder of the parish of Pointe Coupee, who was required to 
erase the mortgage, was a necessary party, and be was not suable by 
plaintiffs in the United States Cireuit Court. As this suit could not 
have been brought in that court for want of jurisdiction of one of the 
defendants, it can not, for the same reason, be transferred to that 
tribunal. Brightly’s Federal Digest, volume 1, page 126, sections 
192, 193. 

Besides, De Boigne was not competent to sue in the United States 
Circuit Court on the note and mortgage set up by him, because his 
transferrer, John Slidell, the payee thereof, was a citizen of this State, 
and had no such right. 16 Peters 317; 1 Story’s Laws 53; 4 Cr. 46; 2 
H. 214; 13 H. 183; 5 Me L. 147; Brightly’s Federal Digest, volume 2, 
page 50, section 23. 

In regard to the exception to the form of this proceeding, we will 
remark that in the case of Larthel v. Hogan et al., 1 An. 330, it was 
held that ‘* Where the property of one against whom judgment had 
been rendered appears to be subject to privileges or mortgages entitled 
to preference over the judgment creditor, the latter may by a rule to 
show cause, as incidental to the proceedings had for the purpose of 
selling the property, call upon those claiming such privileges or mort- 
gages to show cause why they should not be erased; and the seizing 
creditor can not be required to resort to a direct action against persons 
holding such mortgages and privileges.” And this doctrine has been 
frequently reaffirmed by this court. See 2 An. 649; 15 An. 334; 24 
An. 256; Revised Code, articles 3379, 3166. 

The court, therefore, did not err in refusing this exception. 


On THE MERITS. 


It is shown that on the eleventh June, 1866, when Barrow renounced 
the prescription that had already acquired on the mortgage note held 
by De Boigne, the plaintiffs were judicial mortgage creditors. That 
waiver renewed the debt due by Barrow, but it did not revive the 
mortgage as to plaintiffs or to their prejudice. See Grayson v. Mayo, 
2 An. 927; Succession of Kugler, 23 An. 455; Revised Code, articles 
3466, 3379, 3285. 

Judgment affirmed. 
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No. 4376. 
H. J. SAmpson v. NORMAN WHITNEY. 


Plaintiff claims a certain amount of money alleged to have been loaned to defendant. The 
conduct of plaintiff, under the circum stances of the case, is such as net to leave it free 
from the suspicion that it was recvulated so as to insu», under the guise of a loan, the 


a 


payment of the losses of defendant in a gambling house kept by plaintiff, when the pay- 
ment of said losses could not directly be enforced on account of immoral consideration 
and from the violation by the ‘parties ot a prohibitory law. Courts of justice are not 
open to litigation of this kind. 
PPEAL from the Sixth District Court, parish of Orleans. Cooley, 
J. Labatt & Aroni, for plaintiff and appellee. Saucier & Michi- 
nard, for defendant and appellant. 

TALIAFERRO, J. The plaintiff sues for $2150 loaned by him, as he 
alleges, to the defendant, who retuses to pay it. The defendant an- 
swers, in substance, that the plaintiff predicates his demand on the 
pretense that he paid that sum of money on the defendant’s account, 
lost by the latter in a gambling game played in a gambling house kept 
by plaintiff, in which game no current money was actually exhibited 
or employed, but in lieu thereof pieces of bone or other similar sub- 
stance were, by virtue of an understanding among the parties engaged 
in that game, used as the representative of money. 

Defendant specially denies that he incurred any valid obligation in 
favor of plaintiff. He alleges that no obligation whatever can arise 
from the unlawful cause alleged by defendant, and that he owes plain- 
tiff nothing. The plaintiff had judgment in the court below, and the 
defendant appealed. 

The plaintiff 1s in court with but little grace. The evidence shows 
that he is the keeper of a house used as a place for gaming; that in his 
house persons engage in gambling of that kind where no current money 
is actually exhibited or employed, but in lieu of which pieces of bone 
or other material or substance is used by common consent and under- 
standing of those engaged in such gambling as representing money; 
and this kind of gambling, expressly forbidden by law, the plaintiff 
promotes by furnishing a house for that purpose and affording the ap- 
pliances necessary in such gambling, and especially the pieces of bone 
or other material, the conventional symbols of money among the 
gamesters; that at the close or ending of a game of this sort in the 
plaintiff’s house, where the defendant’s losses were heavy, the plaintiff 
redeemed the symbolical particles of bone or other material which he 
had officiously furnished the defendant with, in order to enable him to 
continue the game after all his own means had been lost. The pay- 
ment thus made by the plaintiff to the several parties who had won 
from the defendant, was at best only the payment of money lost at a 
game prohibited by law. The plaintiff knew all the facts and circum- 
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stances under which he paid the defendant’s losses. He had indirectly 
contributed to those losses, and he should not now be heard in demand- 
ing the reimbursement of the amount on the ground that he loaned 
the defendant money to pay his losses: t gaming. Under such a state 


of facts the defendant is uvt any more wound legally ur morally to pay 
the plaintiff, than he is to pay the parties who won from him at the 
prohibited game. It is not pretended that the payment was made by 
request of the defendant, or at his instance in any manner. The con- 
duct of the plaintiff, on the contrary, was such as not to leave it free 
from the suspicion that it was regulated so as to insure the payment of 
the losses of the defendant under the guise-of a loan to him, when 
directly payment of those losses could not be enforced on account of 
the immoral consideration, and from the violation by the parties of a 
prohibitory law. 

In this case we repeat what was said by this court in the case of 
Whitesides v. McGrath, 15 An. 401, similar in its character to the one 
at bar: ‘‘Courts of justice are not open to litigations of this kind.” 

It is therefore ordered that the judgment appealed from be annulled, 
avoided and reversed. It is further ordered that this suit be dismissed 
at plaintiff’s costs. 


WHITE anp Tomkins, Executors, v. Lourstana LEVEE CoMPANY. 


It is in evidence that the Louisiana Levee Company, defendant in this case, made no contract 
with plaintiffs, the executors of Elder, but that said executors finished the work for 
which Elder had contracted, and that the balance due by the company was the amount 
for which the company confessed judgment. It is immaterial whether the succession of 
Elder was insolvent or not, as far as the responsibility of the Levee Company, under its 
contract, is concerned. When the company paysthe whole price for which it was bound, 
for the work, whether the price was paid to Elder or to his executors, it is discharged 
from all further responsibility. 

PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. Semmes & Mott, for plaintiffs and appellees. A. Pitot, for 
defendant and appellant. 

Lupe.tine, C.J. B. J. Elder contracted with the defendant to con- 
struct certain levees, which he proceeded to construct until he died 
and his executors completed the work. They sue for the whole price 
$7161 60 of the work done by them. 

The defendant alleged that the deceased, Elder, had been overpaid 
for work done under said coutract prior to his death, and that the 
Levee Company owed only $2749 59. 

The counsel for plaintiff thereupon took judgment against the Levee 
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Company for the amount confessed, without prejudice to its right to 
prosecute its claim for the balance ot the contract price. Subsequently 
judgment was rendered in favor of the plaintiff for this balance. 

The evidence satisfies us that the Levee Company made no contract 
with the executors of Elder, but that said executors finished the work, 
for which Elder had contracted, and that the balance due by the com- 
pany was the amount for which the company confessed judgment, to 
wit: $2749 59. It is immaterial whether the succession of Elder was 
insolvent or not, so far as the responsibility of the Levee Company, 
under its contract, is concerned. When the company pays the whole 
price for which it was bound for the work, whether the price was paid 
to Elder or to his executors, it is discharged from all further responsi- 
bility. 

It is therefore ordered and adjudged that the judgment of the lower 
court be annulled, and that there be judgment dismissing the plaintiffs’ 
demand for the excess over $2749 59, confessed by the defendant, with 
all costs accruing subsequent to said confession. 


No. 5696, 


Succession OF FRANco1s Pousstn—On rule of G. W. BANKER and 
T. C. Payan, to destitute the Administratrix. 
An attorney at law can not allow claims which tbe legal representative of the succession, 
as in this case, never saw or heard of, much less allowed. 

PPEAL from the Parish Court, parish of Rapides. Blackman, judge 

ad hoc. J. G. White, for Banker and Payan, appellees. R. A. 
Hunter, for the administratrix, appellant. 

Wry ty, J. In this suit, brought by G. W. Banker and Thomas C. 
Payan, claiming to be creditors, to destitute Mrs. C. Poussin of the 
_administration of her husband’s succession, on the ground that she has 
failed to perform the duties of said office, the defense is set up that 
they are not creditors, their claims have never been allowed by her, 
although without her knowledge placed by her attorney on the tableau 
of debts, filed and homologated in 1866, and that said claims are 
barred by the prescription of five years which she pleads. 

The judgment of the court was, that Mrs. Poussin file an account 
within ten days, and in default thereof that the public administrator 
take possession of said succession, and she be destituted. Mrs. Pous- 
sin has appealed. 

Appellees joining in the appeal, pray that the order of dismissal be 
made absolute in terms. 
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There are several reasons why the judgment should be reversed and 
the suit dismissed for want of interest on the part of plaintiffs in the 
proceeding : 

First—Their claims have never been allowed by the administratrix 
as required by articles 985, 986 C. P., nor have they been established 
as valid debts of the succession by the judgment of a court of compe- 
tent jurisdiction. 

Second—The defect just stated was not cured by the fact that these 
claims were included, without the knowledge or consent of the admin- 
istratrix, in the statement of debts which her attorney filed in 1866, 
and which was homologated because not opposed after advertisement. 
This is not the manner provided in articles 985, 986 C, P., for the 
allowance of claims; and an attorney at law can not allow claims 
which the legal representative of the succession, as in this case, never 
saw or heard of, much less allowed. 

Third—If the claims had been allowed at the time of the filing of 
the tableau of debts in 1866, they would not be binding on the suc- 
cession, because the proof shows they were already prescribed, and 
the administratrix had not the power to renounce prescription. 

Fourth—If the claims had been allowed by the administratrix at 
the time stated, prescription has since extinguished them, the record 
containing no evidence of the interruption since then of the current of 
prescription. 

As the plaintiffs in rule are not creditors of the succession, they 
have no interest in the matter of which they complain, and their suit 
must be dismissed. 

It is therefore ordered that the judgment herein be annulled, and it 
is decreed that this proceeding be set aside and the petition be dis- 
missed at the costs of appellees in both courts. 


No. 5343. 
STATE OF LoursIANA v. WILLIAM EVANs. 

The coroner’s inquest being signed by the coroner and duly certified by him, the jurors 
having signed by making their cross marks, and the whole being certified by the coroner 
who is a sworn officer, his certificate of the signatures of the jurors is suilicient. 
PPEAL from the Fifteenth Judicial District Court, parish of Ter- 

rebonne. Beattie, J. Criminal case, Thomas L. Winder, district 
attorney, for the State, appellee. Tobias Gibson, for defendant and 
appellant. 
TALIAFERRO, J. The defendant was found guilty of the crime of 
murder and sentenced to hard labor in the penitentiary for life. He 
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has appealed. On trial of the case the district attorney offered in 
evidence the coroner’s inquest held over the body of the deceased. It 
was objected to on the part of the defendant, on the ground that the 
signatures of the pretended jurors was not verified as the law requires, 


ihe same having been made witi a cross mark, and no witnesses 
thereto. The objection was overruled and a bill of exceptions reserved. 
The coroner’s inquest was signed by the coroner, and duly certified 
to by him. The jurors signed by making their cross mark, and the 
whole was certified to by the coroner, who is a sworn officer. His cer- 
tificate of the signatures of the jurors is sufficient. 
Judgment affirmed. 





No. 5579. 
ALEXANDER LIRETTE Vv. JOHN CARRANE. 


On the fourth of March, 1865, defendant bought from Peter Mackley the property in dispute, 
and was put in possession of the same. On the thirteenth day of September of the same 
year, Ashworth obtained a judgment against Mackley in the following words: ‘“ By 
reason of the law and evidence being in favor of plaintiff in the within suit, it is hereby 
ordered, adjudged and decreed, that plaintiff do recover judgment as prayed for.” 

The certificate of the recorder of mortgages shows that this judgment was recorded thus on 
the twenty-sixth of September, 1865: ‘A judicial mortgage in favor of James Ashworth 
v. Peter Mackley as prayed for.” 

On the thirteenth of October, 1865. a jieri facias issued in the case of Ashworth v. Mackley, 
and the sheriff in his return states he seized the property in controversy, as the property 
ot Mackley, and advertised and sold the same. 

There is nothing in the above mentioned return, or in this record, to show that the property 
was ever in the possession of the sheriff. The opinion of the deputy sheriff that he 
seized the property is not sufficient. He should have stated facts showing how he effected 
the seizure. So far as the record shows, the defendant was not disturbed in his possession 
until after the sheriff’s sale. 

In the meantime, Mackley, the vendor, and Carrane, the vendee, having learned that the 
recorder had made an error of déscription in the deed of sale from the one to the other, 
went together before the recorder, and by a public act, which was duly recorded, cor- 
rected the mistake. 

There is no force in the assertion that. inasmuch as the judgment of Ashworth against 
Mackley was recorded before the correction of the misdescription of the property sold 
to Carrane, the judicial mortgage in favor of Ashworth attached, and the correction was 
made too late. There was nota registry of such a judgment as could create a mortgage 
against the property. The judgment specified no amount, and the registry thereof gave 
no notice to third parties. There was no seizure and there could be no legal sale of the 
property, because the sheriff did not take possession. 


PPEAL from the Fifteenth Judicial District Court, parish of Terre- 
bonne. Beattie, J. Jury trial. Tobias Gibson, for plaintiff and 
appellee. James L. Belden and T. P. Sherburne, J. J. Foley, tor de- 
fendant and appellant. 
Lupeine, C.J. This is a petitory action for two lots of ground 
and the buildings thereon, situated in the town of Houma. The facts 
proved are that on the fourth of March, 1865, the defendant bought 
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from Peter Mackley the property in dispute, and was put in possession 
of the same. 

In September, 1865, a judgment was rendered against Peter Mackley 
in the following words: ‘ By reason of the law and evidence being 
in favor of plaintiff in the within suit, it is hereby ordered, adjudged 
and decreed that plaintiff do recover judgment against the defendant, 
Peter Mackley, as prayed for. Thus done and signed in open court, 
this thirteenth day of September, 1865.” 

The certificate of the recorder of mortgages shows that this judg- 
ment was recorded thus: ‘‘A judicial mortgage in favor of James 
Ashworth against Peter Mackley (as prayed for), inscribed in this office 
twenty-sixth September, 1865.” 

On the thirteenth of October, 1865, a fieri facias was issued in the 
case of Ashworth v. Mackley, and the sheriff in his return states that 
he seized the property as the property of Mackley, and advertised and 
sold the same. There is nothing in the returns, or in this record, to 
show that the property was ever in the possession of the sheriff. The 
opinion of the deputy sheriff that be seized the property is not suffi- 
cient. He should have stated facts showing kow he effected the seizure. 
So far as the record shows, the defendant was not disturbed in his pos- 
session until after the sheriff’s sale. 

In the meantime, having learned that the recorder had made an error 
of description in the deed of sale of the lots bought by him, by stating 
that they were in block twenty instead of twenty-eight, Carrane, the 
defendant, together with the vendor, Mackley, went before the recorder 
and by a public act, which was duly recorded, corrected the mistake. 
The evidence shows conclusively that at the date of the sale to Car- 
rane, Mackley owned no other lots in the town of Houma but lots one 
and two in block twenty-eight, upon which were some buildings; that 
lots one and two in block twenty were vacant lots, which did not be- 
long to Mackley, and that Carrane, the vendee, was put in possession 

of lots one and two of block twenty-eight at the date of the sale to 
him. 

It is pretended, however, that inasmuch as the judgment of Ashwort 
against Peter Mackley was recorded before the correction of the mis- 
description of the property sold to Carrane, the judicial mortgage 
in favor of Ashworth attached, and the correction was made too 
late. A sufficient answer to this is that there was not a registry of 
such a judgment as could create a mortgage against the property. We 
have already seen that the judgment specified no amount, and the 
registry thereof gave no notice to third parties. 23 An. 132; 2 An. 
917. 

There was no seizure of the property, because the officer did not 
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take possession of the property; and therefore there could not have 
been a legal sale of the property. The sheriff’s sale was made in De- 
cember, 1865, whereas, on the fourteenth of October, 1865, the mistake 
in the act of sale to Carrane had been corrected, and the plaintiff had 
notice of the fact. 

It is therefore ordered and adjudged that the judgment of the lower 
court be reversed and annulled, and that there be judgment in favor 
of the defendant against the plaintiff, decreeing him to be the owner 
of the property in question, and for costs in both courts. 


No. 5674. 
SuccEssION OF DomiriLDE HEBERT. 


Celestin LeBlanc, who gave a note in part payment of a plantation and slaves, due in Febru- 
ary, 1862, to Jules LeBlanc, father of the minors in this instance, of whom said Celestin 
subsequently became the tutor, charges himself in his account with a large deduction on 
said note, on the ground that said note was given, in part, for the price of slaves. But 
slavery had not been abolished when this note fell due, and as it was in his hands when 
he was appointed tutor, it must be considered as so much cash belonging to the minors. 
Wherefore the deduction can not be allowed. 

The tutor does not owe the interest claimed on the sums which came into his hands. They 
were not revenues, but merely a capital representing the total of the minors’ inheritance, 
which was nearly absorbed by necessary expenses for the minors, by the payment of 
debts due by the successions of the minors’ father and mother, and by the costs of admin- 
istration. He can not be charged with interest on funds thus received. 


PPEAL from the Parish Court, parish of Iberville. Crowell, J. W. 
B. Robertson, Barrow & Pope, for appellants. Allain & Lawve, for 
opponents and appellees. — 

Morgan, J. Celestin LeBlane was appointed tutor to the minor 
children of Jules and Domitilde LeBlane on the eleventh of November, 
1862. He filed an account of his administration on the seventeenth 
August, 1871. He died tenth June, 1872. The present litigation is 
carried on with the representatives of his succession. Celestin LeBlanc 
was never appointed administrator of the successions of the father or 
mother of. the minors. He seems to have administered upon the same 
as tutor. 

The main opposition to the account he has presented appears to be: 

First—The amount of a note given by Celestin LeBlanc to Jules Le 
Blane, father of the minors, in part payment of a plantation and slaves, 
due in February, 1862. In his account he charges himself with $3777 50. 
The face of the note was for $7431 97. He claims a deduction as 
stated, on the ground that the note was given, in part, for the price of 
slaves. Slavery had not been abolished when this note fell due, and 
as it was in his hands when he was appointed tutor, it must be consid- 
ered as so much cash belonging to the minors. 
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Second—The second objection made to his account is that the tutor 
charges himself with $1650, the proceeds of fifty-five hogsheads of 
sugar at three cents per pound. We think the evidence shows that 
the sugar was worth six cents per pound. He should, therefore, have 
charged himself with $3330. 

Third—The important opposition to the account is the claim for in- 
terest which the opponents allege should be charged to the tutor upon 
all the moneys which came into his hauds during his tutorship, and 
which he neglected to invest. The amount now claimed from him is 
in the neighborhood of $16,000. The claim is founded on the 347th 
article of the Code, which declares that ‘the tutor shall be bound to 
invest, in the name of the minor, the revenues which exceed the ex- 
penses of his ward, whenever they amount to five hundred dollars. In 
default thereof, he shall be bound to pay on such excess the rate of 
interest allowed by law.” 

Revenue we understand to mean income, or annual profit received 
from lands or other property. If, then, the money which this tutor 
received had proceeded from the minors’ revenues and he had not in- 
vested them according to law, there would be no question as to his lia- 
bility. But it is not asserted that this is the state of facts presented 
by the record. The moneys received by the tutor were, in reality, the 
total of the minors’ inheritance. With them he paid the debts due by 
the successions of the minors’ father and mother. This indebtedness, 
together with the expenses of the minors and the costs of adminis- 
tration, amounts to very nearly the sums which he has received for 
their account. He can not be charged with interest on funds thus 
received. 

The account is a very confused one, owing, no doubt, in part at least, 
to the circumstances which surrounded the representatives of the suc- 
cession. During most of the time a state of war existed, the courts 
were not open, and the tutor had often to act without authority, be- 
cause there was no one in authority whose advice and authorization 
he could procure. 

It is therefore ordered, adjudged and decreed that the judgment of 
the lower court be amended by striking therefrom the amount of in- 
terest allowed therein; thai the tableau be amended by adding thereto 
the sum of $3777 50, balance of amount of note given by Celestin Le 
Blanc to Jules LeBlanc, due in February, 1862; that $1650 be added 
to the account for the sugar sold by the tutor; that the sum allowed to 
W. B. Robertson be reduced to $250, and that as thus amended the 
judgment be affirmed, the costs to be borne by the succession. 

Rehearing refused. , 
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No. 5653. 
Vernon K. Stevenson v. LAVINIA EDWARDS et al. 


This is a suit personally against a tutrix, one of the defendants, on six mortgage promissory 
notes given by her, and also as representing those of her children who were minors 
when the suit was brought, and the majors who joined in the act of mortgage, for the 
amount of the notes sued on, and for a decree of lien and privilege on the property mort- 
gaged. The defendant, one of the heirs, a minor when judgment was rendered but now 
of age, appeals from said judgment. 

The motion to dismiss defendant's appeal on the ground that all his joint obligors have not 
been cited and made parties to the appeal, can not prevail. He is not a joint obligor; 
his liability is as heir of his father, and his liability is fixed by his interest in his father’s 
succession. 

When the tather of the appellant died, he was largely in debt. The representative of his 
succession, in order to pay off his indebtedness, was authorized by the judge, on the 
recommendation of a family meeting, to borrow a sufficient sum to discharge this indebt- 
edness. Hence the notes now sued on. This was not the creation of a debt ; it was the 
acknowledgment of one and providing means to pay it—all of which was done in the 
interest of the heirs. The appellant’s liability, therefore, is fixed by his interest in his 
father’s succession. To the extent of that interest the judgment binds him, but to noth- 
ing more. 

PPEAL from the Fifth Jadicial District Court, parish of Iberville. 
Posey, J. Hays & Adams, Favrot & Lamon, for plaintiff and 
appellee. Barrow & Pope, for David A. Barrow, defendant and appel- 

lee. J. Fuqua, for T. B. Edwards, defendant and appellant. John J. 


Finney, for H. L. Edwards, defendant and appellant. 

Moraan, J. In March, 1862, Mrs. Edwards, as tutrix to her then 
minor children, issue of her marriage with William Edwards, de- 
ceased, represented to the court of their domicile that when her hus- 
band died he left debts amounting to over sixty thousand dollars. She 
prayed to be allowed to mortgage the miuors’ interest in the succession 
of their father for an amount sufficient to discharge this indebtedness, 
and that a family meeting be convened for the purpose of giving their 
advice regarding her petition. 

The family meeting was ordered, and, after deliberation, they recom- 
mended that the tutrix be empowered to mortgage the interest of the 
minors in the property belonging to the succession of their father, or 
any part thereof which she might see fit, and for such sum as might be 
necessary to discharge the indebtedness up to the amount stated in 
her petition. 

The deliberations of the family meeting were approved, and on the 


seventh April, 1862, she executed several promissory notes amounting 


to fifty thousand dollars, to secure the payment of which, she mort- 
gaged property belonging to the succession of her deceased husband. 
She was joined in the act of mortgage by Mrs. Eliza L. Edwards, wife 
of William A. Seay, assisted by her husband and Laura Jane Ed- 
wards, wife of John Bemiss, authorized by her husband, heirs of age 
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and equal in interest with the minors in the succession of their 
father, William Edwards. 

The plaintiff owes six of the notes given by the tutrix, amounting 
to $27,000, exclusive of interest. 

He instituted suit against the tutrix personally, and as representing 
those of her children, who were minors when the suit was brought, and 
the majors, who joined in the act of mortgage, asking that judgment 
be rendered against them for the amount of the notes sued on, and 
that he be decreed to have a lien and privilege on the property 
mortgaged. 

Judgment was at first rendered as prayed for on the eighteenth Sep- 
tember, 1866, but it appearing that some of the heirs who were minors 
when the mortgage was created had become majors before the judg- 
ment was rendered, a new trial was granted; the heirs who had come 
of age were cited, and on the fifteenth May, 1867, judgment was finally 
rendered against all the parties to the amount of his or her liability, 


as heir directly or by representation in the succession of William 
Edwards. 


H. L. Edwards, one of the heirs, a minor when the judgment was 
rendered, but now a major, appeals from this judgment. His right to 
do so, at this time, is not denied. 

We are asked to dismiss his appeal upon the grounds that all the 
joint obligors of the appellant have not beeu cited and made parties to 
the appeal. 

If the appellant was a joint obligor the motion would prevail, under 
the authority of 3 R. 142; 5 R. 225; 5 An. 174. But he is not a joint 
obligor. His liability is as heir of his father, and his liability is fixed 
by his interest in his father’s succession. Each one of the heirs was 
bound for his virile portion of that debt; no judgment rendered 
against one of the heirs could affect either of the coheirs. Either of 
the heirs could have been sued for his share of the debt in a distinet 
suit, and neither heir could have been called upon to pay his coheir 
any part of the judgment rendered against him. In this view of the 
case the appellant’s concernment is only with the plaintiff, and the 
only question which we will have to determine will be, was the judg- 
ment, as against the appellant, properly rendered ? 

When the father of the appellant died he was largely in debt. The 
representative of his succession, in order to pay off this indebtedness, 
was authorized by the judge, on the recommendation of a family meet- 
ing, to borrow a sufficient sum to discharge this indebtedness. Hence 
the notes now sued on. This was not the creation of a debt. It was 
the acknowledgment of one, and providing means to pay it; all of 
which was done in the interest of the heirs. 
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Counsel for appellant contends that if the minors are bound at all 
upon these notes, it is a qualified and limited liability, extending only 
to the value of the succession property. This is true. And he says 
that ‘‘any judgment which goes beyond, as in this instance, and con- 
demns the minors absolutely for the full amount of the notes, is con- 
trary to law, and should be reversed.” If this were the fact, the 
judgment would, in part, at least, be erroneous. But we do not so read 
it. The judgment is ‘‘against each of the above named defendants 
to the amount of his libility as heir to the parties aforesaid.” The 
appellant’s liability, therefore, is fixed by his interest in his father’s 
succession. To the extent of that interest the judgment binds him, 
but to nothing more. 

Judgment affirmed. 


No. 5614. 


CHARLES HorrMan v. J. O. Hower and I. F. Rivey. 


The judgment having been rendered by default and no notice of judgment having been 
given when the appeal was taken, it was therefore in time. 

The bond of appeal was given for the amount fixed to cover costs and in favor of the person 
who is clerk. This is sufficient. 

The plea of prescription having been filed in this court and the appellee having asked that 


the case be remanded to show an interruption of prescription, under the law this must 
be done. 
PPEAL trom the Fifth Judicial District Court, parish of East Feli- 
ciana. Posey, J. W. P. Kernan, for plaintiff and appellee. D. O. 
Hardee, Cross & Pipkins, for defendant and appellant. 

Lupe.inG, C.J. A motion to dismiss this appeal is based on the 

grounds that the appeal was not taken within one year after the judg- 

-ment was signed, and that the bond of appeal, though made in favor 
of the person who is clerk of the court, does not state that he is clerk 
of the court. ; . 

The judgment was rendered on default, and no notice of judgment 
had been given when the appeal was taken. It was therefore in time. 
Taylor v. Woodward, 25 An. 212. 

Neither is there any force in the second objection—the bond was 
given for the amount fixed to cover costs and is in favor of the person 
who is clerk. 

The plea of prescription was filed in this court, and the appellee has 
asked that the case be remanded to show an interruption of prescrip- 
tion. Under the law this must be done. 

It is therefore ordered that this case be remanded to the court a qua 
to give the plaintiff opportunity to prove an interruption of prescrip- 
tion. 

’ Mr. Justice HOWELL was recused. 
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No. 5627. 


JAMES MADISON v. JAMES DYER. 





In this controversy for the office of coroner, under section 1419 of the Revised Statutes, the 
exception that the suit was not brought within ten days after the election must prevail. 
PPEAL from the Fifteenth Judicial District Court, parish of Terre- 
z bonne. Beattie, J. Jury trial. Charles W. Du Roy, Goode & 
Winder, for plaintiff and appellee. John Ray, for defendant and 
appellant. 

Wyty, J. This is a controversy for the office of coroner, under sec- 
tion 1419 of the Revised Statutes. The exception that the suit was 
not brought within ten days after the election must prevail. For the 
reasons stated in the following case of Belden v. Sherburne, the judg- 
ment herein in favor of plaintiff must be annulled and the suit dis- 
missed. 

It is therefore ordered that the judgment herein be annulled, and it 
is decreed that this suit be dismissed at plaintiff’s costs in both courts. 


No. 5625. 
J. L. Betpen v. THomAs P. SHERBURNE. 


Where a statute authorizes an action and prescribes the delay within which it must be 
instituted, suit must be filed within that delay, or the action, if excepted to, will be dis- 
missed. In this instance the suit should have been brought within ten days after the 
election. The court below erred in not maintaining the exception of the defendant on 
that ground. The law is not ambiguous, and no room is left to the discretion or equity 
powers of this court; it must, therefore, be administered as it is, however unwise some 
of its provisions must appear. 

PPEAL from the Fifteenth Judicial District Court, parish of Terre- 

bonne. Beattie, J. Jury trial. Winder & Du Roy, for plaintiff 
and appellee. John Ray, for defendant and appellant. 

Wr ty, J. This is a controversy for the office of Parish Judge. The 
suit was brought under section 1419 of the Revised Statutes, which 
provides that ‘‘ Any candidate for either of the offices of clerk of the 
district court, parish recorder, sheriff, coroner, justice of the peace, 
and any other parish officer that may be elected by the people, intend- 
ing to contest an election, shall, within ten days after the election, file in 
the district court for the parish in which the election may have been 
held a petition setting forth the facts on which he intends to contest 
the election.” 

The court gave judgment for the plaintiff, and the defendant ap- 


peals. We think the court erred in not maintaining the exception of 
the defendant, that the action is barred, because it was not instituted 


within ten days after the election, as prescribed by the statute. 
20 
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The election was held on second November, 1874, and this suit was 
not filed till thirtieth day of December following. 

Where a statute authorizes an action and prescribes the delay within 
which it must be institated, suit must be filed within this delay or the 
action, if excepted to, will be dismissed. The act does not fix the 
period within ten days after the State Returning Board shall have 
finisbed the canvass ; it says the suit must be brought ‘‘within ten days 
after the election.” Here the suit was not filed until nearly sixty days 
after the election. 

The argument urged to maintain the suit, notwithstanding the excep- 
tion, would be entitled to great weight if the question was within the 
discretion or equity powers of the court, or if the law was ambiguous; 
but there is no room for construction here; the statute in precise terms 
limits the period within which such suits shall be instituted; and the 
court must administer the law as it is, however unwise some of its 
provisions may appear. 

In Deslonde v. Lozano, 22 An. 794, this court held that an action to 
contest an election for parish officers must be brought within ten days 
after the date of the election, otherwise the suit will be dismissed. 
This decision, as well as the express terms of the statute, must dis- 
pose of the case at bar. 

It is therefore ordered that the judgment herein be annulled, and 
that this suit be dismissed at plaintiffs costs in both courts. 








No. 5721. 


Srate ex rel. W. VAN NoORDEN v. JUDGE OF THE FirtH DistTRIcT 
Court, PARIsH OF ORLEANS. 

When the suspensive appeal bond was signed by Cox as agent for Palmer, if he had no 
authority to bind Palmer, he certainly bound himself, and it is not shown that he is not 
solvent and good as a surety for the amount of the bond. Palmer has subsequently rati- 
fied his action in express terms. Therefore appellee has not been without a surety per- 
sonally good and sufficient to protect his interest pending the appeal. He has no cause to 
complain, and the judge @ quo erred in setting aside the appeal. 


PPLICATION for a writ of prohibition against the Judge of the 
Fifth District Court, parish of Orleans. Rice & Whitaker, for rela- 
tor. Huntington, for respondent. 

Wyty, J. In the case of Henry Legendre v. W. Van Norden et al., 
the defendants obtained an order of appeal, and on the fifteenth of 
February, 1875, filed a suspensive appeal bond, E. C. Palmer, p. p. M. 
S. Cox, signing as security. The authority of Cox to sign the bond for 
Palmer was questioned in a rule to set aside the appeal for want of a 
proper surety on the appeal bond. Thereupon Palmer filed the follow- 
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ing affidavit: ‘‘My name is signed to the bond of appeal in this case 
by M.S. Cox. He holds my general and special. power of attorney, 
though it may not cover the right to sign for me as surety. I, how- 
ever, ratify and confirm his action in the premises, and adopt the sig- 
nature of my name made by him, as if made by me. I had myself 
already signed a like bond to be filed in this suit, which had been mis- 
laid, and I was absent from the State when it became necessary from 
lapse of time that the bond should be filed.” 

The court maintained the rule and set aside the appeal. Thereupon 
appellants songht and obtained from this court the prohibition by 
which the ruling of the district judge is now brought up for review. 

We think the judge erred. The bond was signed by M. S. Cox, as 
agent for E. C. Palmer. If he had no authority to bind Palmer he cer- 
tainly bound himself, and it is not shown that he is not solvent and 
good as a surety for the amount of the bond, which is forty-four hund- 
red dollars. He now incurs this responsibility no longer, because 
Palmer has, in express terms, ratified his action in the premises. 

Appellee in the case stated, has not, therefore, been without a surety 
presumably good and sufficient to protect his interest pending the ap- 
peal; he has no cause to complain. 

It is therefore ordered that the prohibition herein be made perpetual, 
Henry Legendre paying costs of this proceeding. 








No. 4079. 
Henry BIpweELt v. C. CaAvaroc and THe BANK oF NEw ORLEANS. 


In this suit for damages for slander of title, Cavaroc filed a general denial; the bank, for 
answer, asserted title in itself, and by this answer the bank changed the suit into a 
petitory action in which it became plaintiff. Therefore it must succeed or fail on the 
strength of its own title. To this answer plaintiff pleaded the prescription of ten and‘ 
thirty years. 

The bank has failed to prove a valid title in its favor. But if the bank had shown that it 
had acquired a valid title at the marshal’s sale, on which it relies, the plaintift has 
acquired a valid title since then by prescription. 

The plaintiff held possession since June, 1859, under titles translative of property and 
apparently good, till the institution of this suit in July, 1870. More than ten years had 
elapsed from the commencement of possession, and there is nothing in the record to 
show that it was not in good faith. Therefore the plea of prescription must be 
maintained. 


PPEAL from the Eighth District Court, parish of Orleans. Dibble, 
J. Koontz & Elliott, Randolph, Singleton & Browne, for plaintiff 
and appellant. Albert Voorhies, for defendant and appellee. 
Luverne, C. J. The plaintiff sued the defendants for damages for 
slander of title. The bank for answer asserted title in itself, and 
Cavaroc filed a general denial. 
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By this answer the bank changed the suit into a petitory action, in 
which it became plaintiff, and it must succeed or fail on the strength 
of its own title. To this answer (or petition) Bidwell pleaded the 
prescription of ten and thirty years. 

The record shows that in 1304 the Widow Collet owned the property 
ip question. In that year she parted with her title; and it is contended 
by the bank that this casc mast be determined by deciding who was 
the transferee of the Willow Collet—Jean Maserat, or his wife, Marie 
Savant—as the adverse titles presented are claimed to be derived from 
them 

This position of the bank is not correct, as it assumes that it holds a 
title derived from one of tlose parties, which is not admitted or proved, 
and it further assumes that a title by prescription has not been ac- 
quired. 


The bank acquired its title at a probate sale of the estate of Christo- 
val Toledauo, on the seventh of May, 1870. C. ‘Toledano, it is alleged, 
acquired from Lucien Herman, assignee of Holmes & Mills, bavkrupts, 
at public sale by the United States Marshal, on the twentieth June, 
1842. Holmes & Mills bought from the heirs of Marie Savant, on the 
ninth of June, 1835. The heirs of Marie Savant were put in possession 
ot the property by a judgment of court in the suit of Widow Maserat 


(Marie Savant) v. J. A. Mascey, tutor et al. Mascey was tutor of his 
child, Rosalie Matilde, to whom the property had been bequeathed 
by her graudmother in June, 1822. The title under which the minor 
held was an unbroken chain from twenty-fifth November, 1805, and 
under the judgment just mentioned the minor was dispossessed in 
1835. In 1842 the said judgment was declared null and void for want 
of citation, and the said Rosalie Matilde Mascey was put in possession 
under a judgment of a court of competent jurisdiction, on the fifteenth 
June, 1842, a few days before the property was adjudicated by Her- 
man, assignee, to Christoval Toledano. 

Rosalie Matilde Mascey retained possession until eighteenth June, 
1859, when she sold to Mrs. Belknap. Mrs. Belknap sold to one Syl- 
vester, who sold to the plaintiff Bidwell. 

Possession was never given to Toledano, and so far as this record 
shows, he never made an effort to get possession of the property; and 
in November, 1846, four years after the alleged sale to Toledano by the 
assignee of Holmes & Mills, the said assignee sued Matilde Rosalie 
Mascey for this property, claiming that it belonged then to the estate 
of said bankrupts, and that she was preventing him from selling the 
property for the benefit of the creditors. This suit was dismissed on 
technical grounds; it is referred to only to show that long after the 
pretended sale to Toledano, his alleged vendor claimed the property 
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as that of the estate represented by him. Even if the parol evidence 
that the price paid by Toledano had been returned by the assignee, 
because he could not deliver the property to Toledano, be disregarded, 
still we are convinced by the following facts that the title to him was 
never completed: The judgment under which Marie Rosalie Mascey 
was dispossessed in 1835, was annulled in 1842, and she was restored 
to her possession just before the marshal’s sale to Toledano. Toledano, 
the adjudicatee at that sale, was never put in possession of the prop- 
erty, and although he lived in the place where the property is situated, 
more than twenty years after the alleged sale to him, he never made 
an effort to get possession of the property, or to assert title to it, and 
about four years after the alleged sale, the assignee Herman, his ven- 
dor, sued for the property as already stated. 

We think that the bank has failed to prove a valid title in its favor. 
But if the bank had shown that it had acquired a valid title at the 
marshal’s sale, the plaintiff has acquired a valid title since then by 
prescription. 

It appears that in June, 1859, Marie R. Mascey sold this property to 
Mrs. Belknap, and Mrs. Belknap and her vendees held possession under 
titles translative of property and apparently good, till the institution 
of this suit in July, 1870. More than ten years had elapsed from the 
commencement of Mrs. Belknap’s possession, and there is nothing in 
the record to show that she and her vendees were not possessors in 
good faith. The plea of prescription should be maintained. 

It is therefore ordered and adjudged that the judgment of the lower 
court be reversed and annulled, and that there be judgment in favor 
of Henry Bidwell, decreeing him to be the owner of the property de- 
scribed in the petition, and for costs. 


No. 4121. 
JOHN Wotr v. THE City or New ORLEANS. 


All actions against the city of New Orleans, for work or labor done, either under a contract 
or for damages, or extra work, are prescribed unless commenced in one year from the 
time such work is required to be performed, or such damages are alleged to have arisen. 


PPEAL from the Fourth District Court, parish of Orleans. Theard, 
J. Jury trial. Leovy & Monroe, for plaintiff and appellee. B. F. 
Jonas, city attorney, for defendant and appellant. 

TALIAFERRO, J. The plaintiff entered into a written contract with 
the city for digging, widening, deepening and cleaning the draining 
canal known as St. Anthony’s canal, from Josephine to Humanity 
streets, according to the following specifications: 

The canal to be dug so as to have a width of fifteen feet at the top 
and three feet at its bottom, and a depth of six feet. The testimony 
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shows that after considerable progress had been made in the execu- 
tion of the work, Surgi, then city surveyor, staked off that part of the 
canal extending from Marigny canal to the specified limit of the plain- 
tiff’s work, so as to give the St. Anthony’s canal, from the Marigny 
canal, a width of twenty feet instead of fifteen, specified in the con- 
tract. The plaintiff swears that he was induced to do the additional 
work required to give the canal twenty feet of width from Marigny 
canal, upon the assurance of Surgi that he would be paid for it. The 
plaintiff performed the additional work indicated by Surgi, but received 
payment only for the quantity of work specified in the contract. He 
applied afterwards by petition to the City Council, after the death of 
Surgi, to be paid for the additional labor, but his claim was finally re- 
jected. Hethereupon brought this suit claiming $892 50, with interest, 
as the value of the extra work. The city avers payment in full to the 
plaintiff of the cost of the work contracted for, denies that any author- 
ity was given to any person to contract on the part. of the city for extra 
work on the canal, and denies that the city surveyor had any power or 
right to alter the contract and specifications. In an amended answer 
the prescription of one year is pleaded in bar of the plaintiff’s action. 

The judgment of the court below, rendered on the verdict of a jury, 
was in favor of the plaintiff for the amount claimed, and defendant 
has appealed. 

It is clear the plaintiff has not establishéd any legal liability upon 
the city to pay his demand. If, however, any ever had existed it is 
now released by the effect of prescription. 

‘¢ All actions for the enforcement of any contract entered into with 
the corporation of the city of New Orleans for work and labor to be 
performed, and for the recovery of any damages alleged to have arisen 
in favor ot the contractors for any breach thereof on the part of the said 
corporation, shall be prescribed if not instituted within one year after 
the expiration of the time within which such contract is required to be 
performed, or such damages are alleged to have arisen.” Revised 
Statutes, eection 2822. 

By the contract under which the city was bound, the plaintiff was 
obligated to commence the work ten days after the approval by the 
City Council of the adjudication of the contract to him. The approval 
of the adjudication by the City Council was made on the twenty-fourth 
of April, 1869. Citation was served on the defendant in the present 
action on the third day of December, 1870, more than eighteen months 
having intervened. 

It is therefore ordered that the judgment of the district court be 
annulled, avoided and reversed. It is further ordered that there be 
judgment in favor of the defendant, the plaintiff paying costs in both 
courts. 
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No. 5307. 


R. K. CaLLtenperR v. GoLtsan Brotuers. - Jackson & MANSON, 
Warrantors and Intervenors. 


At the time of the discount of the note, which is the subject of the present controversy, 
Hunter, one of the firm of Callender & Hunter, according to the import of his own evi- 
dence, was utterly without authority to do so. He had no right to indorse and discount 
a note belonging to Callender, the plaintiff, and payable to his order, it matters not how 
much Callender might owe the late firm of Hunter & Callender. If Callender had given 
him verbal authority, as contended by defendants and intervenors, the authority was 
revoked before exercised. But, even without a revocation. Hunter had no authority to 
indorse and discount the note in question. 

Authority to indorse and discount a note for one purpose ean not be extended to another. 

As Hunter had no title to the note, his indorsees acquired none, because they had notice of 
the want of authority in Hunter to indorse and negotiate it. 


PPEAL from the Sixth District Court, parish of Orleans. Saucier, 

J. H. N. Ogden, for plaintiff and appellee. TJ. Gilmore & Sons, 
for intervenors and appellants. Olark, Bayne & Renshaw, for defend- 
ants and appellants. 

TALIAFERRO, J. The plaintiff sues the defendants on a promissory 
note for the sum of $774 34. The intervenors claim to be the owners 
of the note and oppose the payment of it to the plaintiff. There was 
judgment in the court below in favor of the plaintiff and the inter- 
venors have appealed. The defendants appear to be mere stakeholders 
in the controversy. Callender & Huuter were commercial partners 
doing business in New Orleans. Golsan Brothers in some transaction 
with Callender, not in any manner connected with the partnership 
business of Hunter & Callender, became indebted to Callender indi- 
vidually, and gave him two promissory notes each for the above sum ; 
one of the notes fell due twelfth January, 1873, and the other on the 
twelfth July following. The firm of Hunter & Callender, it appears, 
was pressed for money during the latter part of the year 1872, and 
both members of the firm being in England about that time, Callender 
according to his statement, instructed Hunter, who preceded him a 
short time in returning to New Orleans, to negotiate one of the notes 
(the one to become due on the first of January) and apply the proceeds 
to partnership purposes. Hunter negotiated both the notes to the 
intervenors. He states in his testimony that he was authorized to sell 
both the notes. The authorization to sell was verbal. On the return 
of Callender to New Orleans, finding the notes were both negotiated 
to Jackson & Manson the intervenors, he notified Golsan Brothers not 
to pay the note last falling due, the one sued upon, to Jackson & Man- 
son, claiming the ownership of the note himself. Golsan Brothers 
deposited the amount of the note in the Hibernia Bank when it became 
due for the benefit of the party legally entitled to it. The intervenors 
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assume the position of holders for value before maturity, and without 
notice of equity between prior parties. Some evidence was introduced 
for the purpose of showing that the ncte was not acquired bona fide 
by the intervenors. A witness stated that he heard a conversation in 
Hunter’s office between Hunter and Jackson, one of the intervenors, in 
which Hunter expressed an apprehension that Callender would sue 
him for a note, that Jackson said “‘ let him sue, we can keep him out of 
it for four years.” 

It seems that the partnership between Hunter and Callender was 
dissolved in January, 1873, and that the note was passed off after the 
dissolution. The notes appear to have been indorsed with the firm 
name. 

Under the state of facts presented, and the contradictory character 
of the testimony, we are unable to conclude that the intervenors do 
not occupy the position they claim, and that they should not be pro- 
tected. 

It is therefore ordered that the judgment ot the district court be an- 
nulled and reversed. It is further ordered and adjudged that the in- 
tervenors be and they are hereby recognized as the legal and proper 
owners of the proceeds of the note sued upon, and that the same be 
paid over tu them. Itis further ordered that the plaintiff's claim be 


rejected, and that he pay costs in both courts. 


Mr. Justice Wyly was absent and took no part in this decision. 


On REHEARING. 


Wry ty, J. In September, 1872, R. K. Callender, who had two notes 
made by Golsan Brothers, for some seven hundred and seventy dollars 
each, payable to his own order, in the cash box of his partner Adam 
Hunter, gave the latter verbal authority, as he testifies, to indorse 
and collect the first note, payable twelfth January, 1873, but not the 
second, payable in July of the same year, and apply the proceeds to 
the payment of a certain draft drawn from Liverpool where both the 
partners then were, on the firm of Hunter & Callender at New Orleans, 
Louisiana. . 

Hunter testifies that the verbal authority embraced the right to dis- 
count both of the notes for the purpose of providing funds, if neces- 
sary, to meet the time draft referred to. He, however, found means 
otherwise, and did not dispose of the notes of Callender for the pur- 
pose of providing funds to meet the payment of the Liverpool draft, 
Subsequently, to wit, early in January, 1873, a few days before the 
first note fell due, he discounted it with Jackson & Manson and put 
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the proceeds to the credit of Callender on the books of Hunter & Cal- 
lender, indorsing said note as follows: ‘‘ R. K. Callender, per Adam 
Hunter, Hunter & Callender.” 

Callender returned from Liverpool about this time and made no ob- 
jection to the indorsement and discount of the note. Subsequently the 
partnership of Hunter & Callender was dissolved and the partners 
quarreled, Hunter refusing to return to Callender the second note, 
maturing in July, 1873, when it was demanded by the latter. 

Afterward, to wit, on twenty-seventh June, 1873, a few days before 
the maturity of the last note, Hunter discounted it with Jackson & 
Manson who knew of the dissolution of the partnership, the indorse- 
ment being the same as that written on the first note. 

At the time of the discount of this note, Hunter, according to the 
import of his own evidence, was utterly without authority to do so. 
He had no right to indorse and discount a note belonging to Callender 
and payable to his order, it matters not how much Callender might 
owe the late firm of Hunter & Callender. 

If Callender had given him verbal authority in Liverpool in Septem- 
ber, 1872, as contended by the defendants and intervenors, the author- 
ity was revoked beyond doubt, before it was exercised. But from the 
evidence we are satisfied, without a revocation, Hunter had no author- 
ity to indorse and discount the note in question. 

Take his own testimony in regard to the authority to indorse and 
discount this note, which is flatly contradicted by the evidence of Cal- 
lender, and it only shows this power was given, if necessary, to pro- 
vide funds to meet the Liverpool draft, which the firm of Hunter & 
Callender succeeded in providing for without the discount of Callen- 
der’s notes. Authority to indorse and discount a note for one purpose 
can not be extended to another. 

As Hunter had no title to the note, his indorsees Jackson & Manson, 
acquired none, because when they discounted the note payable to the 
order of R. K. Callender without his indorsement, and on the indorse- 
ment of Adam Hunter, they were charged with notice of his want of 
authority to indorse and negotiate said note. 

The fact that Callender had ratified the indorsement and discount of 
the first note, imposed no obligation on Callender to ratify the indorse- 
ment and discount of the second note, especially as his relations as 
partner with Hunter had ceased, to the knowledge of Jackson & 
Manson. ; 

It is therefore ordered that our former judgment be set aside, and it 
is decreed that the judgment appealed from be affirmed with costs. 
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No. 4330. 
Mrs. L. P. CoMMAGERE v. WILLIAM BROWN. 


There is certainly nothing immoral in renting property to be used as a club room, and if it 
was converted into a gambling house, this is no reason why the lessee should not be 
bound by his contract, when there is no evidence that the lessor knew that the object for 
which the rooms were to be employed was different from the one mentioned in the written 
lease. 

PPEAL from the Fifth District Court, parish of Orleans. Leawmont, 
J. Charles Louque, for plaintiff and appellant. TZ. 8. McCay, for 
defendant and appellee. 

MorGAN, J. Plaintiff sues on a contract of lease. 

The answer is that the property was leased as a gambling house, and 
therefore the contract is an immoral one and can not be enforced. 

The lease is in writing and recites that the property rented is to be 
used as aclub room. There is no evidence that the plaintiff knew the 
object to which the rooms were to be employed other than what appears 
in the lease, although there is some testimony as to what her agent, 
who made the negotiations, knew about it. There is certainly nothing 
immoral in renting property to be used as a club room. 

It ie therefore ordered, adjudged and decreed that the judgment of 
the district court be avoided, annulled and reversed, and that there be 
judgment in favor of the plaintiff, as prayed for in her petition, with 
the landlord’s lien and privilege on the property seized, appellant to 
pay costs. 








No. 4409. 
A. W. Waker v. C. S. Sauvinet, Sheriff, et als. 


The motion to dismiss the appeal on the ground that there was no order of appeal came too 
late, said motion having been filed more than three days after the transcript was filed. 
The plea that the plaintiff is estopped from contesting the validity of the sale because he 
appointed an appraiser of the property sold is valid. He can not be permitted to avoid 
the responsibility of that act by stating that he did it under protest. 
PPEAL from the Fourth District Court, parish of Orleans. Theard, 
J. T. &Jd. Ellis, E. K. Washington, for plaintiff and appellant. 
FE. Bermudez, for James Welsh, defendant and appellee. LZ. Filleul, for 
Sauvinet, defendant and appellee. Hornor & Benedict, for Southworth, 
recorder of mortgages, defendant and appellee. ve. 
LuperinG, C.J. The plaintiff sues to annul a sale of his property 
made under an order of seizure and sale against him, on various tech- 
nical grounds. 
The defendants filed an exception, alleging that the petition showed 
no cause of action, and that the plaintiff is estopped from contesting 
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the validity of the sale because he appointed an appraiser of the prop- 
erty sold; that he was in the parish and did not oppose the sale, and 
that he ratified the sale by authorizing his wife to claim the proceeds of 
the sale. 

There was judgment in favor of the defendant, dismissing the suit, 
and plaintiff has appealed. 

A motion has been made to dismiss the appeal on the ground that 
there is no order of appeal. The motion was filed more thun three 
days after the transcript was filed. It cametoo late. 2 An. 138; 11 
An. 613. . 

The plaintiff, when notifying the sheriff whom he had appointed as 
an appraiser of the property, stated that he made the appointment? 
under protest, alleging that there were informalities in the proceedings. 
We do not think he can thus avoid the responsibility of his act of ap- 
pointing an appraiser. 

We think the judgment of the lower court correct. 

It is therefore ordered that the judgment be affirmed with costs of 
appeal. 


Scumipt & Ze1GLeR v. Mrs. Louise B. Wituiston et al. ALEXAN- 
DER THompsoNn, third opponent. 

The ruling of the judge a quo permitting the husband of the defendant to testify in regard 
to the ownership of the property claimed by the third opponent, was correct. As 
between the third opponent and plaintiffs he was a competent witness, because the wife 
was not a contestant in that controversy. 

The judge a quo did not err when refusing to allow a witness to state his opinions or conclu- 


sions as to the effect had in giving defendant credit by placing the mules in controversy 
on her plantation. 


The objection by the seizing creditors that the third opposition was not made in time, as it 
was not served on them until after the sale, is not well founded under the circumstances 
of the case as exhibited by the evidence on record. 

PPEAL from the Fifth Judicial District Court, parish of Iberville. 
James L. Cole, parish judge, acting for the district judge, recused. 
Samuel Matthews and James H. Grover, for plaintiffs and appellants. 

A. & E. Talbot and Barrow & Pope, for third opponent and appellee. 

Lupe.inG, C.J. Smith & Zeigler obtained an order of seizure and 
sale of the plantation of the defendant, and caused the plantation, 
with all the farming implements, mules, etc., to be seized and adver- 
tised. Alex. Thompson intervened, and claimed that fourteen mules, 
one cow, carts, plows, etc., belonged to him, and he prayed for the 
property or its value, which he alleged to be worth $1650, and for 
fifty dollars per month, the value of the use of said property, during 
the time he was deprived of it. He subsequently amended his petition 
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alleging that the property was worth $2650. There was judgment for 
the third opponent for $2295 63, with legal interest from date of judg” 
ment, unless the property were restored within thirty days from the 
rendition of the judgment. The plaintiff has appealed. 

There are two bills of exceptions in the record. One to the ruling 
of the judge permitting the husband of the defendant to testify in re- 
gard to the ownership of the property claimed by the third opponent. 
As between the third opponent and the plaintiff, he was a competent 
witness, and the wife was not a contestant in that controversy. 

The other bill of exceptions was to the refusal of the judge to allow 
a witness to state his opinions or conclusions as to the effect placing 
the mules in controversy on. the plantation had in giving defendant 
credit. 

We think the ruling of the judge a quo correct. Besides, the debt 
of the plaintiff was created before the mules, etc., were placed on 
said plantation. 

Schmidt & Zeigler, seizing creditors, say that the third opposition 
was not in time, as it was not served on them till after the sale. The 
record shows that the petition was filed before the sale, and served on 
the sheriff. The seizing creditors resided in New Orleans; hence the 
delay in making the service. ' But it appears that one of the creditors 
was at the sale and was notified of the claim of the third opponent. 

The judgment of the lower court is correct under the evidence in the 
record, which is not contradicted. 

It is therefore ordered that the judgment of the lower court be 
affirmed with costs of appeal. 

Rehearing refused. 


Bussey & Co. v. J. A. ROTHSCHILD. 


This court can not sustain the bill of exceptions taken to the ruling of the judge a quo, 
permitting the plaintiff to amend his petition by correcting the allegation in regard to 
the dates of the notes sued on, on the ground that it came too late, as the trial had com- 
menced. Amendments should always be allowed when justice would be subserved 
thereby. Ifthe defendant was taken by surprise, he might have obtained a continuance 
on that ground. 


PPEAL from the Thirteenth Judicial District Court, parish of Mad- 
ison. Hough, J. FE. D. & W. Farrar and H. R. Steele, for plaint- 
iffs and appellees. Seale & Morrison, for defendant and appellant. 
LupeinG, C. J. The plaintiff sued the defendant on two promis- 
sory notes and obtained an attachment against his property. The 
attachment was dissolved. On appeal that judgment was affirmed. 
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Afterward, the case was tried on the merits, and the defendant hav- 
ing prayed for damages in reconvention, there was judgment in favor 
of the plaintiff for the sum due on the notes and in favor of the defend- 
ant on his reconventional demand. The defendant has appealed. 

A bill of exceptions was taken to the ruling of the judge permitting 
the plaintiff to amend his petition by correcting the allegation in regard 
to the dates of tiie notes sued on, on the ground that it came too 
late, as the trial had commenced. Amendments should always be 
allowed, when justice would be subserved thereby. If the defendant 
was taken by surprise thereby, which is not probable, he might have 
obtained a continuance on that ground. 

The evidence supports the judgment of the lower court. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 





No. 5587. 
CHarLes E. Atter v. JAMEs E. Zunts. 


Parol and written evidence in this case shows that defendant’s obligation was that of surety, 
for when one “accedes to the existing obligation of another, and engages to see it per- 
formed, he becomes essentially a surety.” 

It is the essence rather than the form of a contract which must determine its character. 

“Suretyship is an accessory promise by which a person binds himself for another already 
bound, and agrees with the creditor to satisfy the obligation if the debtor does not.” 
Such seems to have been the obligation assumed by defendant. The renewal of the note 
without the consent of the surety, discharges him. 


PPEAL from the Fifth District Court, parish of Orleans. Cullom, 
J. M. M. Cohen, tor plaintiff and appellee. 2. H. McCaleb, for 
defendant and appellant. 


Lupetine, C. J. This suit is brought to recover the sum of 
$2528 75, interest, attorney’s fees, and costs, being the balance due on 
a mortgage note for $50)0 drawn by Charles A. Weed te his own order 
and by him indorsed in blank. The name of the defendant is not on 
the note, but he signed the act of mortgage executed by C. A. Weed in 
favor of the holder or bearer of the note. The act of mortgage con- 
tained the following stipulation: ‘* And now personally intervened in 
these presents, Mr. James E. Zunts, of this city, who, after having 
taken cognizance of the foregoing act of mortgage, declared that he does 
hereby bind himself jointly and in solido with said C. A. Weed for the 
payment of the aforesaid note for five thousand dollars, at ils maturity, 
in favor of L. F. Generes or any future holder of the same.” 

The defense is that Zunts bound himself as surety, and that he was 
released by the prolongation of the term of payment of the note, 
without his consent. The evidence leaves no doubt that the term of 
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payment was prolonged for a valuable consideration and without the 
consent of Zunts. 

The only question is, did Zunts bind himself as swrety or as a prin- 
cipal ? 

The parol evidence in this record (received without objection) 
would remove any doubt on that point, if the written act itself were 
ambiguous. Generes aud Weed as well as Zunts testified in substance 
that J. E. Zunts signed the act of mortgage as a surety or guarantor 
for Weed, who was borrowing the five thousand dollars from Generes, 
a broker. But without this testimony, we think the written act shows 
that Zunts’ obligation was that of surety, tor when one “ accedes to 
the existing obligation of another and engages to see it performed he 
becomes essentially a surety.” It is the essence rather than the form 
of a contract which must determine its character. ‘“‘Suretyship is an 
accessory promise by which a person binds himself for dnother already 
bound, and agrees with the creditor to satisfy the obligation, if the 
debtor does not.” C. C. 3135; 14 La. 509. Such, from the written act, 
appears to have been the obligations assumed by J. E. Zunts. 

The renewal of the note without the consentof the surety discharged 
him. C. C. 3063. 

It is therefore ordered and adjudged that the judgment of the lower 
court be annulled, and that there be judgment in favor of the defendant 
against the plaintiff, rejecting his demands with costs. 








No. 4093. 


New ORLEANS, FLormpA, AND HAVANA STEAMSHIP COMPANY v. E. 
B. Briaes. 
The amount due for unpaid stock must be paid. It is no defense to allege that: the penalty 
for not paying said amount is the forfeiture of the stock. 
PPEAL from the Fourth District Court, parish of Orleans. Theard, 
J. Jury trial. Leovy & Monroe, for plaintiffs and appellants. 
Randolph, Singleton, & Browne, tor defendant and appellee. 
MorGan, J. Plaintiff seeks to recover from the defendant an amount 
due by him for unpaid stock. 
The defense is that the penalty for not paying the amount due is the 
forfeiture of the stock. 
The agreement to pay was an obligation on the part of the defendant, 
and we think the plaintiff has the right to enforce it. 
It is therefore ordered, adjudged, and decreed that the verdict of the 
jury be set aside, and that there be judgment in favor of the plaintiff 
for seven hundred and fifty dollars with legal interest thereon. 
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No. 5566. 
O. J. Frace v. Toe ParisH or St. CHARLES. 


Tax payers have a right to appeal from a judgment rendered against the parish, and in 
which a special tax is decreed. 

A bare inspection of the record was sufficient to indicate an appeal as the course for the 
district attorney pro tem. to pursue, in view of his duty as an officer protecting the legal 
rights of his client, the parish of St. Charles. He took no appeal, however, and when the 
tax payers of said parish sought to exercise that right, not content with his own inaction, 
he joined the plaintiff in an effort to defeat the appeal, to the prejudice of his client, the 
parish of St. Charles. This is an extraordinary feature; the conduct of that public 
officer is reprehensible. 

There is no proof in the record that the warrants or certificates offered in evidence were 
issued by the parish or were authorized to be issued by the police jury. 

If the warrants or certificates were authorized to be issued, they are not suflicient to justify 
the judgment of the court below. Police juries, in the administration of the limited 
powers confided to them, must provide means by taxation for the purpose and in the 
manner provided by law. They can not bind the parishes by putting in circulation their 
notes or warrants at pleasure. 


PPEAL from the Fourth Judicial District Court, parish of St. 
Charles. Durapau, parish judge, acting in the place of the district 
judge, interested and recused. O. J. Flagg, in propria persona. M. 
Marks, F. B. Earhart and J. D. Augustin, for said plaintiff and appellee. 
Breaux, Fenner & Hall, for defendants and appellants. 
Wry, J. O. J. Flagg, who is the Judge of the Fourth Judicial Dis- 
trict, brought this suit against the parish of St. Charles, on numerous 


warrants or evidences of debt issued by the president of the police jury 
or by the secretary of that body, amounting in the aggregate to seven 
thousand and four dollars and ninety-nine cents, claiming that the 
same were transferred to him for a valuable consideration, and offering 
in evidence a list of said claims together with said warrants or evi- 
dences of indebtedness, he obtained judgment by default against the 
parish of St. Charles for the full amount demanded ; the parish judge 
presiding instead of the plaintiff, the district judge, who appeared to 
prosecute his own suit. 

No other proof was adduced in support of the demand. 

The defendant, the parish of St. Charles, made no defense and took 


no appeal. 
S. N. Burbank, tutor, William B. Whitehead, Lesassier & Binder, 


Robert Patterson, O. B. Graham & Cuny, A. Rochereau, the Citizens’ 
Bank, and thirteen other tax payers in said parish, alleging under oath 
that their pecuniary interest in the matter in dispute largely exceeds 
five hundred dollars, and they are aggrieved, have taken an appeal 
from said judgment. . 

The plaintiff moves to dismiss the appeal on several grounds, the 
most important being that in their petition and affidavit they show no 
cause for the appeal. 

We think otherwise. Appellants, as tax payers, will have to contri- 
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bute to pay the judgment of which they complain, a special tax being 
ordered in the decree, and their interest, they swear, exceeds five 
hundred dollars. If the tax payers of the parish, who will have to pay 
the judgment if it is put in force, have no interest to have it reversed 
on appeal because erroneous, it is difficult to imagine who has. Asa 
legal entity the parish can not suffer by an unjust judgment; it is the 
people thereof or the tax payers who will feel the burden. C. P. 571; 
22 An. 602; 23 An. 582, 678; 25 An. 627. 

An extraordinary feature of the case is presented in the motion to 
dismiss the appeal filed by N.S. Martin, district attorney pro tem. in 
behalf of the parish, the defendant, who is condemned to pay $7004 99. 

Why he should be anxious to join the plaintiff, the district judge, 
and defeat the appeal, to the prejudice of his client, the parish, which 
was condemned to pay a large sum, we are at a loss to imagine. 

The conduct of this public officer is reprehensible. A bare inspection 
of the record was sufficient to indicate an appeal as the course for him 
to pursue, in view of his duty as an officer charged with protecting the 
legal rights of his client, the parish of St. Charles. He took no appeal, 
however; and when appellants, the tax payers of said parish, sought 
to exercise that right, not content with his own inaction, he files a mo- 
tion joining with the plaintiffin an effort to defeat the appeal, to the 
prejudice of his client, the parish of St. Charles. 

His reason for so doing, that the police jury, at a special meeting, 
confessed and recognized similar claims in the suit of Morgan Morgans 
against the parish, and ordered the defense withdrawn, is no excuse 
for the course he has pursued in this case. 

The motion is denied. 

On the merits there are several reasons why the judgment should be 
reversed : 

First—In this default confirmed against the defendant, there is no 
proof that the warrants or certificates offered in evidence were issued 
by the parish or were authorized to be issued by the police jury, there 
being no proof except these documents, adduced at the trial. 

Second—If the warrants or certificates were authorized to be issued, 
they are not sufficient to authorize the judgment for the reasons stated 
in Sterling v. The parish of West Feliciana, 26 An. 59, a suit brought on 
warrants or scrip of the same kind and presenting the same question. 

Police juries, in the administration of the limited powers confided to 
them, must provide means by taxation for the purpose and in the man- 
ner provided by law; they can not bind the parishes by putting in 
circulation their notes or warrants at pleasure. 

Section 2786 of the Revised Statutes provides that ‘‘ the police juries 
of the several parishes*** shall not, hereafter, have power to contract 
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any debt or pecuniary liability without fully providing in the ordinance 
creating the debt the means of paying the principal and interest of the 
debt so contracted.” 

Section 2787 provides that the ordinance providing means to pay the 
debt so contracted shall remain in force, that is, it shall not be repeal- 
able until the debt and interest are fully paid. 

Section 2788 provides that where the police jury has provided for the 
payment of a debt by levying a tax, but refuses to cause it to be col- 
lected, relief may be had in the courts. 

In the record plaintiff presents no case entitling him to relief. 

The judgment must be reversed. 

It is therefore ordered that the judgment appealed from be annulled, 
and that plaintiff’s demand be rejected with costs in both courts. 

Rehearing refused. 








No. 5564. 
LetTiT1A BABBINGTON v. THE PARISH OF ST. CHARLES. 


It is not to be discovered in the record nor is it possible to imagine what office O. J. Flagg 
held that constituted him “ex oficio committing magistrate,” and that entitled him to 
draw a salary from the parish of St. Charles. If as district judge he discharged the 
duty of a committing magistrate, he was clearly entitled to no compensation from the 
parish, because the salary paid by the State is all that he can rightfully receive. 
PPEAL from the Fourth Judicial District Coat, parish of St. 

Charles. Flagg, J. M. Marks, FE. B. Earhart and J. D. Augustin, 
for plaintiff and appellee. Breaux, Fenner & Hall, for appellants. 

Wrty, J. This case is like those of 0. J. Flagg, Arthur Robbins, 
and Morgan Morgans against the same defendant, the parish of St. 
Charles; and the motion to dismiss the appeal as well as the case on 
the merits, must be decided as they were decided. 

A noticeable feature of this case is that many of the warrants sued 
on and which plaintiff claims as transferee, were drawn by parties no 
way connected with the police jury. The following is a sample, and 
there are several like it signed by the same drawer: 

“‘OrFricE COMMITTING MAGISTRATE, 
‘Parish of St. Charles, October 1, 1872. 

‘The Parish Treasurer will pay O. J. Flagg or order the sum of 
thirty-seven dollars and fifty cents for part of quarter salary, com- 
mencing July 1 and ending October 1, 1872, as per resolution of the 
police jury. 0. J. FLAGG, 

‘* Ex officio Committing Magistrate.” 

What office 0. J. Flagg held that constituted him ‘‘ ex officio commit- 
ting magistrate,” and that entitled him to draw a salary from the 
21 
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parish, we are not informed by the record, and we are at a loss to 
imagine. If as district judge he discharged the duty of a commit- 
ting magistrate, he was clearly entitled to no compensation from the 
parish, because the salary paid by the State is all that he can right- 
fully receive. 

It is therefore ordered that the judgment appealed from be annulled, 
and that plaintiff’s demand be rejected with costs. 

Rehearing refused. 








No. 4334. 
JOHN CHASTANT VU. JOSEPH ELLIOTT. 


In this suit, instituted by plaintiff, the nullity of the proceedings of defendant in Iberville 
against plaintiff, is set up on the ground that plaintift was an absentee, was not cited 
and had no knowledge of the suit brought against him there. Whether the proceedings 
in Iberville were regular or not is immaterial, inasmuch as plaintiff makes at the domi- 
cile of defendant the issue of the validity of the sale by defendant to him and prays 
judgment decreeing him to be the owner of the object sold. 

The mules, which are the subject of this controversy, having been sold to plaintiff upon his 
promise to pay for them by a note well indorsed, payable at one year from date, bearing 
interest and being equivalent to cash, and after the shipping of the mules by the vendor 
according to the directions of plaintiff, the latter having delivered to said vendor a note, 
both the drawer and indorser of which were insolvent at the time, thus making said note 
utterly worthless to the knowledge of plaintiff, the consideration of the contract fails 
and the sale must be annulled and set aside. 

PPEAL from the Fifth District Court, parish of Orleans. Leaumont, 
J. Albert Voorhies, for plaintiff and appellee. Breaux, Fenner & 

Hall, for defendant and appellant. 

TALIAFERRO, J. The plaintiff, a resident of the State of Missis- 
sippi, complains that the defendant by ex parte proceedings taken 
against him in the parish of Iberville, obtained possession of three 
mules, the property of the plaintiff, and brought them to New Orleans, 
for which illegal and tortious act he claims damages to the amount of 
five hundred dollars, the restoration of the mules, or in default thereof 
that he recover their value, which he alleges to be six hundred dollars. 

The defendant alleges in his answer that the mules in question were 
sold to the plaintiff upon his promise to pay for them by a note, well 
indorsed, payable at one year from date, bearing interest and equiva- 
lent to cash; that after respondent had shipped the mules according 
to the directions of the plaintiff, the latter delivered to respondent’s 
agent a note for six hundred dollars, both the drawer and indorser of 
which were insolvent at the time, and the note utterly worthless to 
the knowledge of the plaintiff; that the price of the property has not 
been paid, and that plaintiff has failed to comply with the contract on 
his part by furnishing defendant good and solvent paper in payment 
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of the price. Defendant sets up in reconvention a demand that the 
sale be annulled, and the said note be returned to plaintiff, and that 
defendant be decreed to retain possession of the mules. 

The judgment of the lower court was in favor of the plaintiff. It 
decreed the return of the mules to the plaintiff, or, in default thereof 
that plaintiff recover from the defendant six hundred dollars, the 
value of the mules. The judgment moreover awarded five hundred 
dollars damages in favor of the plaintiff. The defendant appealed. 

Elliott, the detendant, sold by an agent the three mules in contro- 
versy to Chastant, the plaintiff, on the ninth of December, 1871, for 
which he delivered a note for six hundred dollars, and caused the 
mules to be put on board a steamer the next morning and sent to his 
son, in the parish of Iberville. 

It appears that Elliott, as soon as he ascertained the fact of the sale 
and the character of the note that had been received by his agent in 
payment for the mules, took prompt action to recover the mules, for, 
on the twelfth of December, 1871, three days only after the sale, he 
instituted proceedings against Chastant in the parish of Iberville, and 
caused the mules to be sequestered, and after the lapse of ten days 
gave bond, took possession of the mules, and brought them back to 
New Orleans. In this suit, instituted by Chastant, the nullity of the 
proceedings of Elliott, in Iberville, is set up on the ground that Chast- 
ant, an absentee, was not cited and had no knowledge of the suit 
brought against him there. Whether the proceedings in Iberville were 
regular or not it is not important to inquire, inasmuch as Chastant 
makes at the domicile of the defendant the issue of the validity of the 
sale to him by the defendant’s agent, and prays judgment decreeing 
him to be the owner of the mules. 

The evidence throws some suspicion upon the fairness of the trans- 
action on the part of Chastant, relating to the sale of the mules. The 
note is shown to have been of no value whatever at the time it was 
given in payment, and it is not difficult to believe that Chastant knew 
it. His brother was tlie drawer of the note, and when he was inquired 
of in relation to the matter, expressed surprise that the plaintiff had 
passed the note to the agent of Elliott, declaring his inability to pay 
the note. The utter insolvency of the indorser was also shown. The 
agent of Elliott, who sold the mules to Chastant, called on him within 
two days after the sale and informed him of what his brother had said 
about the note, and that there must be some other settlement made for 
the price of the mules as the note was not good, offering at the time to 
give him back the note. ‘To all the remonstrances of the agent Chas- 
tant paid no regard, replyipg only ‘“‘ you have the note and I have the 
mules.” 
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We conclude from the entire testimony that the judgment of the 
lower court was erroneous. 

It is therefore ordered that the judgment of the district court be 
annulled and reversed. It is ordered that the plaintiff’s demand be 
rejected and judgment rendered against him. It is further ordered 
that the defendant have judgment in his favor on his reconventional 
demand; that the sule of the three mules by his agent to the plaintiff 
on the ninth December, 1871, be annulled and set aside; that the de- 
fendant be decreed to be entitled to the possession of the mules, and 
that the note in question be returned to the plaintiff. It is further 
ordered that plaintiff pay costs in both courts. 

Rekearing refused. 








No. 5459. 


Mrs. E. LEBLANC v. Succession OF CHARLES MassreEu—On rule against 
JOHN PALSsEY, security on appeal bond. 


The objection that plaintiff can not proceed by rule to compel the surety on the appeal bond 
to pay the judgment in her favor, but must resort to a regular action, is answered ad- 
versely by the textual provision of section 37 of the Revised Statutes and the settled 
jurisprudence of the State. 

The second objection that the court was without jurisdiction in this case, is also answered 
adversely to respondent, in precise terms, in section 3679 of the Revised Statutes. 

It has been frequently held that where the creditor can not take out execution against the 
principal on the appeal bond, as in this case, he may proceed directly against the 
surety. 

The only really important question in this suit is, does the surety on a suspensive bond in an 
appeal taken by an administrator or an executor from a judgment for a specific sum of 
money, become liable for the debt in case the judgment is affirmed? The answer is 
affirmative. The case at bar falls within the express provision of article 575 of the Code 
of Practice. The succession of Massieu was sued on a promissory note, and it was con- 
demned to pay plaintiff ten thousand dollars, a specific sum 

Where a bond is given in reference to the law, stipulations unauthorized thereby will not 
invalidate it. 

The assumption that the legal obligation of the succession on the note and judgment held by 
plaintiff is only commensurate with the ability. of the succession to pay it, is a fallacy. 
The obligation uf the surety’s principal—the succession of Massieu, a judicial person— 
is to pay the whole debt, regardless of its ability to do so. Therefore the respondent on 
the rule is liable on the appeal bond for the amount of plaintiff’s judgment. 


PPEAL from the Second District Court, parish of Orleans. Tissot, 
J. Gustavus Schmidt, for plaintiff and appellant. Charles F. Clai- 
borne, for defendant and appellee. 

Wyty, J. Plaintiff recovered judgment against the succession of 
Charles Massieu on a promissory note for $10,000. A suspensive ap- 
peal was taken, and that judgment was affirmed by this court in 1873. 
After demanding, in vain, payment of this judgment from the legal 
representatives of the succession, the plaintiff instituted this proceed- 
ing by rule to compel John Palsey, the surety on the appeal bond, to 
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pay said judgment. Her demand was rejected in the court below, and 
she has appealed. 

The first objection, that plaintiff can not proceed by rule, but must 
resort to a regular action, is answered adversely to the respondent in 
the textual provision of section 37 of the Revised Statutes, and the 
jurisprudence on the point is settled. See 5 An. 523; 10 An. 544, and 
numerous later decisions. 

The second objection, the court was without jurisdiction, is also an- 
swered adversely to respondent, in precise terms, in section 3679 of the 
Revised Statutes. 

The third objection, the rule is premature, the plaintiff not having 
exhausted her remedy against the principal debtor, is likewise unten- 
able. It has been frequently held by this court, where the creditor can 
not take out execution against the principal on the appeal bond, as in 
this case, he may proceed directly against the surety. 1 An. 122; 10 
An. 284, 544; 11 An. 78, 271; 20 An. 512; 25 An. 125. 

The next, and really the only important question in the case is, is 
the surety on a suspensive appeal bond in an appeal taken by an ad- 
ministrator or an executor from a judgment for a specific sum of money 
liable for the debt in case the judgment is affirmed ? 

Article 575 of the Code of Practice provides that: “If an appeal 
has been taken within ten days, not including Sundays, after the judg- 
ment has been notified to the party cast in the suit, when such notice 
is required by law to be given, it shall stay execution and further pro- 
ceedings, until definitive judgment be rendered on appeal; provided 
the appellant gives his obligation, with good and solvent security, re- 
siding within the jurisdiction of the court, in favor of the clerk of the 
court rendering the judgment, for a sum exceeding by one-half the 
amount for which judgment was given, if the same be for a specific 
sum, as security for the payment of the amount of such judgment, 
in case the same is affirmed by the court to which the appeal is 
taken.” * * * 

In other words this article provides that for a suspensive appeal a 
bond exceeding by one-half the amount of the judgment, where the 
same is for a specific amount, must be given within ten days after 
judgment, as security for the payment thereof in case it is affirmed. 

Article 576 provides: ‘‘If the judgment decree the delivery of some 
movable of a perishable nature, the court shall require security to an 
amount exceeding by one-half the estimated value of such movable.” 

Article 577 provides that if the judgment be for the delivery of real 
estate, not of a perishable nature, surety shall only be required for an 
amount exceeding by one-half the estimated value of the revenue 
thereof pending the appeal, and for such further amount as the judge 
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may determine as security for deterioration of the property during the 
same period. 

These are the articles of the Code of Practice in relation to suspen- 
sive appeals. The case at bar falls within the express provision of 
article 575. The judgment was for ten thousand dollars, ‘‘a specific 
sum,” and in our opinion a bond exceeding by one-half the amount 
thereof was required in order to obtain a suspensive appeal. 

A bond for that amount was given within ten days, and the effect 
thereof is not impaired in consequence of the following clause inserted 
therein: ‘‘This bond furnished is to serve only if the five hundred 
dollar bond previously furnished is declared or proved insufficient.” 
The bond was given in reference to the law, and stipulations unauthor- 
ized thereby will not invalidate it. 6 N.S. 498; 2 La. 397; 16 La. 173; 
9 R. 535; 4 An. 372; 7 An. 571; 12 An. 68; 13 An. 604; 15 An. 551. 

The respondent, however, insists that where a succession is appel- 
lant, a bond only for costs is required in order to obtain a suspensive 
appeal, and in support of this position he cites the case of the State ex 
rel. Gausson v. the Judge of the Second District Court, 21 An. 43. It 
is true that the decision of this court, delivered by Mr. Justice Ilsley, 
maintains this position on the authority of Blanchin v. The Steamer 
Fashion, 10 An. 345, and the State ex rel. Hickey v. the Judge of the 
Fourth District Court, 20 An. 108. These and other authorities were 
examined at length in the dissenting opinion of Mr. Justice Taliaferro 
in that case. After carefully considering the opinion and the dissenting 
opinion in that case, we feel constrained to overrule it, believing the 
doctrine stated in the case of Blanchin v. The Steamer Fashion, which 
was followed in the case of the State ex rel. Hickey v. the Judge of the 
Fourth District Court, is not applicable to a case like this, where a de- 
fendant, condemned to pay a specific sum of money, takes a suspensive 
appeal. 

The case of Blanchin was this: He obtained judgment against the 
owners of the steamer Fashion, with privilege on the boat. Execution 
issued, the boat was sold and the proceeds thereof were in the hands 
of the sheriff, pending several third oppositions of parties claiming a 
privilege superior to the seizing creditor. 

The court of the first instance, by its decree, distributed the funds 
among these third opponents, giving the seizing creditor, Blanchin, no 
part thereof. He took an appeal, giving bond within ten days for one 
hundred and fifty dollars, the amount fixed by the court. The question 
was whether this bond was sufficient for a suspensive appeal? This 
court held that there were cases where the requirement of article 575 
C. P., in regard to the bond exceeding by one-half the amount of the 
judgment, is inapplicable ; that this expression applies to a judgment 
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where the appellant has been compelled to pay; that it seems inap- 
plicable to a judgment where the appellant was condemned to pay 
nothing; that there was a judgment merely ordering the distribution 
of funds in the hands of the sheriff; that the appellant, Blanchin, was 
entitled to a suspensive appeal from the judgment which debarred him 
from a participation in a fund which had been provided by his own 
exertions ; and that as there was no standard fixed by law for the bond 
and security to be given by him in obtaining such appeal, the judge 
obviously had the discretion to fix the amount of the bond. In that 
case no judgment condemning Blanchin to pay ‘a specific sum ” was 
sought or obtained. He had the right to appeal, and the fund in the 
sheriff’s hands should remain and not be distributed pending such ap- 
peal. This was necessary to protect his rights. Why should he give 
security for more than costs? Why should he give bond and security 
for the fund in the hands of the sheriff? The court very properly held 
that the case was not within the meaning of that part of article 575 
C. P., requiring the amount of the bond to exceed by one-half the 
amount of the judgment, and as there was no standard fixed by law 
for the bond and security to be given in such a case, the judge could 
exercise his discretion. It would be unreasonable and manifestly un- 
just to compel a seizing creditor to give bond and security pending the 
litigation of a concursus for the funds in the hands of the sheriff. He 
might be driven by such a requirement to abandon his rights rather 
than incur such a responsibility. 

The case at bar is entirely different. Here is no controversy for the 
distribution of funds in the hands of the sheriff, where there is no 
standard to fix the amount of the bond, because the appellant is con- 
demned to pay no “specific sum.” On the contrary, the succession of 
Charles Massieu was sued on a promissory note, and it was condemned 
to pay plaintiff ten thousand dollars. The case falls clearly within the 
provision of article 575 C. P., fixing a standard for the amount of a 
suspensive appeal bond. The law being clear and free from ambiguity, 
the letter thereof can not be disregarded under pretext of pursuing its 
spirit. Revised Code 13. 

It is urged, however, that as a surety ought not to be bound to pay 
more than his principal is liable for, so that if he pays he may be fully 
subrogated, the respondent should not be held liable for the full 
amount of plaintiff’s judgment, because at the final settlement of the 
succession of Massieu there may not be that amount due to plaintiff. 

This fallacy lies in the assumption that the legal obligation of the 
succession on the note and judgment held by plaintiff is only commen- 
surate with the ability of the succession to pay it. Such is not the case. 
The obligation of his principal, the succession of Massieu, a juridical 
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person, is to pay the whole debt, regardless of its ability to do so. The 
obligation of the executors, however, is to discharge faithfully their 
duties; they are not individually bound to pay any of the debts.. 

Our conclusion is that John Palsey, the respondent in the rule, is 
liable on the appeal bond for the amount of plaintiff’s judgment. 

It is therefore ordered that the judgment appealed from be annulled, 
and it is decreed that the rule herein be made absolute and that the 
plaintiff recover of the respondent, John Palsey, the full amount of the 
judgment, interest and costs recovered heretofore by plaintiff against 
the succession of Charles Massieu. It is further ordered that appellee 
pay costs of both courts. . 

Rehearing refused. 








No. 5687. 


Succession or James N. Brown.—Homologation of accounts and op- 

position thereto. 

On the tenth of July, after a protracted.contest, an order was rendered by the court, homolo- 
gating the accounts of the executor so far as not opposed. On the fifteenth of September 
of the same year, Isaac D. Brown, another of the heirs of the deceased, presented an 
opposition to the accounts. The executor properly objected to it on the ground that the 
judgment homologating the accounts formed res judicata as to his opponents. 

Credits claimed by the executor for payment of sums of money to certain heirs, except one 
not opposed, were correctly rejected by the judge a quo. These sums received by the 
heirs will more properly be adjusted by collation in a final partition among them of the 
succession. 

The court reserves to the executor the right to claim, in a final settlement and partition of 
the estate, all amounts he alleges to have paid to the heirs. 

The judge @ quo properly struck from the executor’s accounts such items as do not come 
within that class of necessary articles indispensable in the cultivation of a plantation. 


PPEAL from the Parish Court, parish of Iberville. Crowell, J. 

Barrow, Pope & Robertson, for accountant. Mathews & Wailes. for 

Mrs. Feltus and husband, opponent. J. O. Fuqua, A. & BE. B. Talbot, 
for Isaac D. Brown. All the parties have appealed. 

TALIAFERRO, J. The dative testamentary executor of James N. 
Brown was required by an order of the parish court of Iberville, ren- 
dered on the sixteenth of November, 1869, at the instance of one of the 
heirs, to file an account of his administration of the estate. No regard, 
it seems, was paid to this order until the fifth of October, 1870, two 
days after a suit was brought against the executor to remove him from 
office, which was subsequently done by decree of the parish court of 
that parish and confirmed on appeal to this court. 24 An. 187. 

The executor filed an account on the fifth of October, 1870; a second 
one on the twenty-fourth of that month, and a third on the sixteenth 
of October, 1871. 
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To these several accounts oppositions were filed by Mary E. Brown, 
one of the heirs (wife of Feltus.) On the tenth of July, 1873, after a 
protracted contest, and the accumulation of evidence which has swelled 
the record to an inordinate size, an order was rendered by the court, 
homologating the accounts so far as not opposed. 

On the fifteenth of September, 1873, Isaac D. Brown, another of the 
heirs, presented an opposition to the accounts. 

This was objected to on the part of the executor on the ground that 
the judgment homologating the accounts formed res judicata as to this 
opponent. The court allowed the opposition to be filed, and a bill of 
exceptions was taken. . 

We think the exception was well taken and that the opposition of 
IsaacaD. Brown should not have been admitted. 23 An. 528; 20 An. 
359; 1 La. 371; 22 An. 332; 3 An. 383. 

We shall then consider this controversy as limited to the opposition 
of Mary E. Brown—Mrs. Feltus. The property of the succession of 
James N. Brown, who died in the year 1859, consisted principally of 
two large plantations, one in the parish of Plaquemines, called the Oak- 
land plantation, the other in the parish of Iberville, called the Man- 
chac place. The two executors appointed by the will of James N. 
Brown, viz: his oldest son, John M. Brown, and Gilbert Hawkins, who 
qualified in October, 1859, died—the former in September, 1864, the 

latter previous to that time. James A. Ventress was, therefore, in Oc- 
tober, 1864, appointed dative testamentary executor. The oppositions 
to his accounts torm the subject matter of this litigation. 

There appears to have been no debts against the estate. There are 
four heirs. Julia A. Brown, wife of James A. Ventress, the executor ; 
Mrs. Feltus, the opponent; the heirs of John M. Brown (representing 
their father), and Isaac D. Brown. 

The Oakland plantation, it appears, was taken possession of during 
the war by the United States’ authority as captured or abandoned prop- 
erty. It was restored afterward—at what time does not appear; but 
not without some delay and at the cost of $2500, paid counsel tor their 
legal efforts in obtaining its release. The executor’s first account com- 
mences with an exhibit of the proceeds of crops of the year 1864, and 
the first item on the credit side of that account is the sum of $2500, 
paid counsel for aid in regaining possession of the Oakland place. The 
executor’s first account includes the business affairs of the Oakland 
place, its revenues and expenses, tle disbursements of the executor on 
account of the estate, ete., commencing with the crop of 1864, and 
coming down to the year 1869, inclusive. His second account purports 
to show the revenues, expenditures, etc., of the Manchac place for the 
same period. The third account shows the extent of the crop of the 












SUPREME COURT OF LOUISIANA, 





Succession of Brown. 





Manchac place for the year 1870, the expenses incurred and net pro- 
ceeds of the same. 

The oppositions to these accounts present objections that are very 
numerous, and the contestation arising from them in the lower court 
was not free from a display of acrimony and embittered feeling. 

On the trial of the case the court below sustained the oppositions 
mentioned in its judgment, amounting in the aggregate to $25,595 20; 
and judgment being rendered against the executor for that amount, 
all the parties have appealed. 

The opponent, Mary E. Brown, prays an amendment by this court of 
the judgment of the lower court in favor of the estate of James N. 
Brown against the estate of James A. Ventress, for the sum of $19,968, 
on the following ground: That the executor used assets of the egtate 
he administered to acquire property for himself and Feltus, as shown 
by the record, containing an act of sale from Waddell to James A. 
Ventress and H. J. Feltus of a large .body of land, the consideration 
being the surrender to Waddell by Ventress of mortgage notes of the 
above amount, which the act of sale shows belonged to the estate of 
Brown. 

She also prays an amendment of the judgment of the lower court in 
regard to the charge of $70,000 in the account against her, as the price 
of Oakland, and with respect to the charge of commissions thereon. 

The opposition to this charge is that there has never been a legal 
sale of Oakland to her; that the pretended sale of it to her is a nullity. 

The judge of the lower court refused to pass upon the question as to 
the validity of this sale. 

It may here be stated that the defense of the executor is placed 
mainly on the ground that although he was appointed dative testa- 
mentary executor and assumed the functions of executor, still, in point 
of fact, the succession was, by consent of the heirs, administered chiefly 
by himself and H. J. Feltus, acting on the part of his wife, the opponent 
in this case; that Feltus and family went on the Oakland plantation in 
1865 to live; that by an agreement between the executor and Feltus, 
whatever was shipped to the plantation was for the use of the place, 
and that all disbursements and payments were made by Feltus; that 
Feltus really had charge of the place; that there were no debts owing 
by the estate, and that it was managed for the benefit of the heirs; 
that the purchases made for the plantations and the expenditures in- 
curred for carrying on the business upon them having been participated 
in and made by the sanction of the opponent and her husband, they 
should not now be heard in objecting to them. 

The executor charges to the account of the estate and claims credit 
against it for purchases from and payments made to his own wife one 
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of the heirs, amounting to about seven thousand dollars ; likewise for 
payments made to Mrs. Feltus for a similar amount, and for an amount 
exceeding three thousand dollars for payments to his sister, the widow 
of John M. Brown, deceased, one of the heirs. These credits, except 
the amount paid Mrs. Feltus, not opposed, claimed by the executor, 
were rejected by the lower court, and we think correctly. These sums 
received by the heirs will more properly be adjusted by collation in a 
final partition among them of the succession. Examining next the 
other oppositions that were sustained, the first in order is that made to 
the accounts of George A. White presented as vouchers for the pay- 
ment of supplies purchased for the Oakland plantation. It appears 
that the executor established a store and trading establishment on 
Oakland and sold to the laborers on the plantation and to others, gouds 
of the description and kind usually kept in stores of that sort. These 
goods were purchased from White. Among them were articles of sup- 
plies necessary for the carrying on of a plantation. The judge a quo 
seems to have stricken from these accounts such items as do not come 
within that class of necessary articles indispensable in the cultivation 
of a plantation. This was properly done. The estate should not be 
made to pay for goods wholly unnecessary for the business of the place 
and from the sale of which the executor doubtless realized large profits. 
The executor’s commissions were allowed against the opposition made 
to it. For failing to file an account when ordered to do so, the execu- 
tor, as we have seen, was removed from office by a formal judgment of 
the parish court of Iberville, confirmed by decree of this court. The 
judgment divesting him of his office did not impose upon him the 
penalties prescribed by article 1465 of the Revised Statutes nor deprive 
him of his commissions. We are not satisfied that the evidence clearly 
establishes a case like that of Lee, 4 An. 518, where the administrator 
was deprived of his commissions because his administration had been 
positively injurious to the succession instead of beneficial. 

The items set down upon the account of the executor as discount on 
his notes issued to raise money, and those for commissions to Bur- 
bridge for indorsing them were properly rejected. Two or three wit- 
nesses say the estate was out of funds; but no exigency is shown to 
have existed making it absolutely necessary to raise money at extrava- 
gant rates and upon unfavorable terms. 

The amendments prayed for by the opponent we see no just cause 
for making. It is satisfactorily shown in our opinion that the Waddell 
notes were not the property of the succession of James N. Brown, but 
that they belonged to the minor heirs and were under the control of 
John M. Brown their former tutor, and eventually in the hands of 
Ventress as tutor. 
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The claim of $19,968, alleged to have been due the estate of James 
N. Brown by the commercial firm of Hawkins & Norwood, and which 
the opponent contends the executor should be made to account for on 
the ground that he released Norwood, one of the partners, on condition 
of the extinguishment of the indebtedness of John M. Brown to that 
firm of $22,210, we think entitled to little consideration. This claim, 
if it have any merit, can not, any more than the Waddill notes, be 
brought into the settlement of the executor’s account. To the claim 
of the opponent, to have the sale of the Oakland plantation annulled, 
and that estate thrown back into the succession, the executor opposed 
very properly the plea of res judicata. That question was definitively 
settled adversely to the opponent by decree of this court rendered in 
April, 1872. 24 An. 300. 

After following out the various grounds of opposition set up, and 
the disposition made of them by the lower court, we are not inclined 
to alter the decree which it rendered. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 

The court reserves to the executor the right to claim in a final settle- 
ment and partition of the estate all amounts he alleges to have paid 
to the heirs. 
Rehearing refused. 








State or Louis!aAna ex rel. ATTORNEY GENERAL, on information of 
Dr. J. B. Cooper, v. Dr. F. ScHUMAKER et al. 





Act No. 92 of the acts of 1869, under which Dr. Cooper claims title as police surgeon of the 
Metropolitan force, fixes the term of the office, in the ninth section thereof, as being 
during good behavior. Act No. 60 of the acts of 1874 in no manner proposes to amend 

i act No. 92, so as to change the term of office. The act of 1869 remains in force, with this 

limitation, however, resulting from act No. 60, that the police commissioners, in reducing 

the police force, may “honorably discharge such members as in their judgment may 
| seem needful.” Thus, under this amendment they could have discharged Dr. Cooper, 
but they had no warrant to remove him as they did, merely to appoint Dr. Schumaker. 

Power granted for one purpose can not be employed for another. 





PPEAL from the Superior District Court, parish of Orleans.. Haw- 
kins, J. A. P. Field, Attorney General, Braughn, Buck & Dinkel- 
spiel, for relator and appellant. Wm. H. Hunt, for Schumaker. J. Q. 
A. Fellows, for J. 8. Clarke, defendants and appellees. 
Wrty, J. This is a controversy for the office of Police Surgeon of 
the Metropolitan Police District. 
Act No. 92 of the acts of 1869, under which Dr. J. B. Cooper claims 
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title, fixes the term of the office, in the ninth section thereof, during 
good behavior, and provides that the incumbent is liable to removal 
froni office ‘‘only after written charges shall have been preferred 
against him, according to the rules and regulations of said board of 
commissioners.” No written charges were preferred against him. But 
on the twenty-third day of March, 1874, he received notice from the 
clerk of the Metropolitan Police Board that he was honorably dis- 
charged under the provision of section 3 of act No. 60 of the acts of 
1874, and Dr. F. Schumaker was appointed in his place. 

Act No. 60 of the acts of 1874 is a statute to amend sections 6 and 
10 of act No. 92 of the acts of 1869. It in no manner proposes to 
amend section 9 of the said act fixing the term of office during good 
behavior. 

The third section of this statute declares that the Board of Metropoli- 
tan Police Commissioners “is hereby authorized and directed within 
sixty days after the passage of this act, to reduce its expenses and 
reorganize and reduce the Metropolitan Police force in such manner 
and to such extent as economy and the limitations of expenditures 
empowered by law may require, and to this end it may honorably dis- 
charge such members of the Metropolitan Police force as in its judg- 
ment may be needful and proper.” 

This section authorizes the removal of an officer for the purpose of 
reducing the Metropolitan Police force, with a view to economy or to 
limiting the expenditures of the police commissioners. 

It is ‘‘ to this end,” in the language of the section, that the power 
to discharge members of the Metropolitan Police force is granted. 

Section 9 of act 92 of the act of 1869, fixing the term of office during 
good behavior, is not repealed. It remains in force, with this limita- 
tion, however, that the police commissioners in reducing the police 
force may “honorably discharge such members” as in their judgment 
may be needful. 

If they desired to reduce the number of police surgeons, the police 
commissioners under this amendment could have discharged Dr. J. B. 
Cooper. But in this law there is no warrant to remove him as they 
did, merely to appoint Dr. F. Schumaker. The removal of Cooper and 
the appointment of Schumaker was in no sense the exercise of the 
authority granted for the purpose of reducing the number of police 
surgeons. Power granted for one purpose only can not be employed 
for another. 

Giving effect to section 9 of act 92 of the acts af 1869, and also to 
the section of the act of 1874 quoted, we conclude that the police com- 
missioners could not remove Dr. Cooper for the purpose of creating a 
vacancy to be filled by the appointment of Dr. Schumaker. No 
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charges were preferred against Dr. Cooper, and he was not legally 
removed. He is entitled to the office. 

It is therefore ordered that the judgment herein in favor of the 
defendant be annulled, and it is decreed that Dr. J. B. Cooper is enti- 
tled to the office of police surgeon; that Dr. F. Schumaker is illegally 
holding said office, and he is hereby enjoined and inhibited from 
interfering in the administration thereof. It is further ordered that 
the defendant, Dr. F. Schumaker, pay costs of both courts. 








No. 5722. 


STATE oF LovuISIANA ex rel. TEMPLE S. Coons v. THE JUDGE OF THE 
SUPERIOR District Court. 


In the injunction case of Coons v. Cannon et als., on exception of no cause of action being 
disclosed by the petition, the injunction was dismissed as in case of nonsuit. Plaintiff, 
alleging that defendants were largely indebted to him, and in possession of the steamer 
Katie, of which he claimed to be part owner, and that they were about to sell her, had 
applie@for an injunction restraining the sale, which was granted upon his furnishing 
bond in the sum of $1000. From the order dissolving said injunction as aforesaid, plaintift 
prayed for a suspensive appeal on his furnishing his bond in the sum of $250. The dis- 
trict judge refused a suspensive appeal except on a bond of $25,000, and appellant now 
applies tor a mandamus to compel tlie judge a quo to allow the suspensive appeal on a 
bond of $250. 

It is true that no moneyed judgment is rendered against the relator, nor is he ordered to 
deliver any property, but he sought to restrain the defendants from selling a valuable 
piece of property worth $60,000. The court below dismissed his pretensions. If he 
obtains a suspensive appeal on a mere nominal bond, he perpetuates the injunction, at 
all events, until his appeal is disposed of. His injunction bond being only for $1000, it is 
easily seen that in case of failure, the defendants are without that security for damages 
which the law provides for them. 

Under these circumstances, the bond which relator should be required to give on his suspen- 
sive appeal is not the value of the property in dispute, but the amount of damages which 
may result from the improper issuing of the injunction, and which this court thinks 
would be covered by the sum of five thousand dollars. 


PPLICATION for a writ of mandamus against the Judge of the 

Superior District Court, parish of Orleans. Thomas Hunton, Alfred 
Shaw, F. B. Earhart, for relator. Hawkins, respondent, in propria 
persona. 

Moraan, J. In the suit of Coons v. Cannon et als., plaintiff brought 
suit to recover from the defendants a large sum of money, and to be 
decreed to be part owner of the steamer Katie. Alleging that defend- 
ants were in possession of the steamer, and that they were about to 
sell her, he applied for an injunction restraining the sale, which was 
granted to him upon his furnishing bond in the sum of $1000. On 
exception of no cause of action being disclosed by the petition, the 
suit was dissolved as in case of nonsuit. From this judgment he asked 
for a suspensive appeal upon his furnishing bond in the sum of $250. 
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The district judge refused a suspensive appeal except on condition of 
the appellant’s giving bond in the sum of $25,000. He applies for a 
mandamus compelling him to allow the suspensive appeal upon a bond 
for $250. 

The relator relies upon the case of Hickey v. The Judge of the Fourth 
District Court, 20 An 108, in support of his application. The object 
of that suit was to annul a certain sale and transfer of all the plain- 
tiff’s right, title and interest in the successions of her grand parents, 
which she had made to the defendant. There was judgment against 
him, and he applied for a suspensive appeal, which the district judge 
refused him, except upon his furnishing bond in the sum of $25,000. 
This court ordered the district judge to grant the appeal upon 
his furnishing bond for $250. No moneyed judgment was rendered 
against the defendant. He was not ordered to restore any property. 
In effect the decree only reinstated her in her rights as an heir of her 
grand parents, and entitled her to a portion in their estates. The 
judgment was properly rendered and has remained undisturbed. 

But here the case is different. It is true no moneyed judgment is 
rendered against the relator, nor is he ordered to deliver any property, 
but he sought to restrain the defendants from selling a valuable prop- 
erty. The court dismissed his pretensions. If he obtains a suspensive 
appeal upon a mere nominal bond, he perpetuates the injunction, at all 
events, until his appeal is disposed of. It is true he has given an in- 
junction bond in the sum of $1000, but the property is estimated to be 
worth some $60,000, and it is easily seen that in case of failure, the 
defendants are without that security responsive in damages, which the 
law guarantees to them. 

In the case of the State v. The Judge of the First District Court, 19 
La. 167, it was held that “ the judgment last appealed from being one of 
nonsuit only, it is clear that the appellant being bound to furnish his 
bond and security for a sum exceeding one-half the amount for which 
the judgment was given against him, and the said judgment being 
merely for costs, the bond was properly required for the sum of 
$250.” 

In the case referred to, when Walden obtained his injunction, he 
gave bond in the sum of $20,000. The effect of the injunction was to 
restrain the City Bank from issuing any order of seizure and sale upon 
notes amounting to $200,000, secured by mortgage upon certain real 
estate. On the dissolution of the injunction, he and his sureties were 
condemned to pay in solido ten per cent. per annum on the amount of 
the judgment bond. On appealing from this judgment he gave an 
appeal bond in the sum of $6000; when the order of seizure and sale 
first applied for after the dissolution of the injunction was refused, the 
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district judge was of the opinion that the bank could not proceed 
against Walden by the via executiva, so long as the appeal was pending, 
for that appeal necessarily revived the injunction. When the petition 
of appeal was presented to lim, the lower judge only required a bond 
and security in the sum of $250. 

“But,” say the court, ‘‘it is contended that in order to prevent the 
bank’s obtaining an order of seizare and sale, by virtue of the mort- 
gage, that is to say, to give effect to and to revive the writ of injunc- 
tion during the pendency of the cause betore this court, the appellant 
ought to have furnished his appeal bond and security for $300,000, as 
the eecurity on the injunction bond was only given to secure damages, 
and not the debt. We can not agree to this proposition; we conceive 
that, by obtaining his writ of injunction and furnishing the security 
required by the judge, Walden became entitled to the protection of 
the court, and to its interposition so as to prevent the seizure and sale 
of the property mortgaged as long as the matter in controversy re- 
mained undetermined. On the dissolution of the injunction with 
damages in the court below, he took a regular suspensive appeal, which 
necessarily had the effect of maintaining the injunction, and of leaving 
the case, and all the orders under it, in the same state in which they 
were previous to its being dissolved.” But the court went on to say 
and to decide that “as the writ applied for is not a writ of right, and 
as we conceive it is in our power to grant it with such condition as will 
secure to the party who may suffer by it, a sufficient indemnity for the 
losses, trouble and delay which it may perhaps unjustly and improperly 
occasion him to sustain, we think it our duty under the circumstances 
of the case to require that, before the issuing of the writ of prohibition 
by him prayed for, the applicant shall file with the clerk of this court 
his additional bond, in favor of the City Bank, with good and sufficient 
security in solido for the sum of $75,000, conditioned that he shall pay 
all such damages as shall have been sustained by the said bank, in case 
it should be decided that the injunction heretofore obtained has been 
wrongfully sued out, and illegally aud improperly kept in force on the 
appeal before this court.” 

Under the authority of this case we feel justified in saying that the 
relator is entitled to a suspensive appeal, and that the bond which he 
should be required to give is, not the value of the property in dispute, 
but the damages which may result from the improper issuance of the 
injunction. These damages would, we think, be covered by an addi- 
tional bond for five thousand dollars. 

It is therefore ordered that the rule be made absolute, and that a sus- 
pensive appeal be allowed to the relator upon his furnishing bond and 
security in the sum of five thousand dollars. 
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No. 5539. 


EvuGeENE Rocuereau & Co., in liquidation, vu. H. Ocrave CoLoms. 
Third opposition and injunction of ELIzABETH Brooks, wife of H. 
OcTavE CoLoms; W. H. VREDENBURG v. Mrs. ELIZABETH BROOKs, 
wife of H. O. CoLoms, and husband. Third opposition of E. Rocug- 
REAU & Co., in liquidation. (Consolidated.) 


The only important question in this case is, could a judicial mortgage, resulting from the 
recordation of a judgment against the vendee, attach to the property sold, to the pre- 
judice of the vendor's privilege and mortgage to secure the price, in consequence of the 
delay in recording the mortgage? The answer is negative. The mortgage and privilege 
were recorded in the parish of St. James, where the property is situated, simultaneously 
with the act of conveyance. As to third persons, the sale had no effect until it was duly 
recorded where the property is situated. It is certain that the creditors of the vendor 
might have seized and sold the property before the registry of the sale in St. James 
parish, free from any claim of the vendee’s creditors, but if their judicial mortgage had 
attached as soon as the sale had been made, this could not be. 


PPEAL from the Fourth Judicial District Court, parish of St. James. 
Flagg, J. Gaudet & Roman, for opponent and plaintiff in injune- 
tion and appellee. Berault & Legendre, for Rochereau & Co. in liqui- 
dation, appellants. Marr & Foute, for Paul Cook and Samuel Eugler, 
third opponents and intervenors. Tissot & Julien Michel, for W. H. 
Vredenburg, plaintiff and appellee. 
LupE.tine, C. J. On the twentieth of December, 1869, D. Pr. Kenner, 


sold to Mrs. E. Brooks, wife of H. 0. Colomb, a plantation, situated in 
the parish of St. James. For part of the price, a note for $7952, with 
interest, was executed, and a mortgage and vendor’s privilege were 
retained on the property to secure the payment. This act of sale and 
mortgage was passed in New Orleans, and the act was recorded in the 
book of conveyances and mortgages in St. James, ten days after it 
was executed. 

The only important question in this case is, could a judicial mort- 
gage, resulting from the recordation of a judgment against the vendee, 
attach to the property to the prejudice of the vendor's privilege and 
mortgage to secure the price in consequence of the delay in recording 
the mortgage? 

The mortgage and privilege were recorded simultaneously with the 
act of conveyance. If the delay in recording the act in St. James parish 
could defeat the vendor’s privilege and mortgage, the necessary delay 
for recording the mortgage after the agreement to sell or after the 
signing of the act of sale would also defeat the vendor’s privilege, for 
the theory of the third opponents is. that as soon as the property was 
acquired by the vendee their judicial mortgage attached. They cite 
the case of Lombas v. Collet to support this theory. 20 An. 80. From 
the statement of the facts in that case we are not informed whether 


the act of sale had been recorded in the parish before the mortgage 
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was recorded in the mortgage book, and this point does not appear to 
have been considered. 

As to third persons, the sale had no effect until it was duly recorded 
where the property is situated. 

It is certain that the creditors of the vendor might have seized and 
sold the property before the registry of the sale in St. James parish 
free from any claim of the vendee’s creditors. But if their judicial 
mortgage had attached as soon as the sale had been made, this could 
not be. 

** All sales, contracts and judgments affecting immovable property 
which shall not be recorded, shall be null and void, except between 
the parties thereto,” etc. C, C. 2266. 

It is therefore ordered that the judgment of the district court be 
affirmed with costs of appeal. 

Rehearing refused. 





No. 5111. 
Frank S. Garner, Administrator, v. R. K. ANDERSON, Tax Collector. 


The position taken by the plaintiff that the tax collector has no right to sell forfeited lands 
is not correct. It has already beer decided that when the plaintiff repudiates his own 
title and sets up that of the State he shows no cause to complain, and if the tax collector 
has no authority, as he alleges, to sell forfeited lands, there will be no divestiture of title, 
and no injury can result, at least to the plaintiff. 

The tax collector charged with the duty of collecting all the taxes, the delinquent list in- 
cluded, has authority to sell forfeited lands, reserving to the former owner the right of 
redemption according to the statutory provisions on the subject. The decision given in 
the case of Hall v. Hall, 23 An. 135, has no bearing on the statutes under consideration, 
because they were enacted subsequent to the controversy in that case. 

PPEAL from the Thirteenth Judicial District Court, parish of 
Carroll. Hough, J. E. J. Delony, for plaintiff and appellee. 

Hiram R. Steele, district attorney, for defendant and appellant. 

Wr ty, J. The plaintiff, the administrator of the succession of 
Warren M. Benton, enjoins the defendant, the tax collector of Carroll 
parish, from selling the lands described in the petition for the taxes, 
penalties, and costs for the year 1871. The court perpetuated the 
injunction, and the defendant appeals. 

Two grounds are urged in this court in support of the injunction: 

First—The plea of payment. 

Second—The property has been returned to the State on the delin- 
quent list of 1871, and the tax collector has no right to sell forfeited 
lands. 

The first point is a question of fact not established by the evidence. 
It is true a receipt given by the former tax collector shows a settlement 
of these taxes by a draft drawn by the deceased on John Chaffe, Bro, 
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& Son. But proof was admitted, without objection, showing that the 
understanding of the parties was that the draft should not operate as 
a receipt for the taxes unless it should be honored by the drawees, 
and it was not so honored. 

The position that the land has been forfeited to the State puts the 
plaintiff out of court, because, as was said in the case of Morrison v. Lar- 
kin, tax collector, 26 An., when the plaintiff repudiates his own title 
and sets up that of the State he shows no cause to complain, and if 
the tax collector has no authority, as he alleges, to sell forfeited lands, 
there will be no divestiture of title and no injury can result, at least 
to plaintiff. 

But in the case referred to, after a thorough examination of the 
question, this court held that the tax collector charged with the duty 
of collecting all the taxes, the delinquent list included, has authority 
to sell forfeited lands, reserving to the former owner the right of re- 
demption, stated in section 6 of the act 47 of the acts of 1873, pro- 
vided the amount bid shall exceed the total amount of taxes, penalties 
and costs due to the State. The plaintiff, however, cites the case of 
Hall v. Hall, 23 An. 135, to show that after lands have been forfeited 
to the State, the tax collector ceases to have authority in relation 
thereto. That case arose prior to the passage of the act No. 42 of the 
acts of 1871, conferring authority, as indicated in the title, upon tax 
collectors to collect back taxes, and authorizing the delinquent lists to 
be put in their hands for the purpose. The decision cited has no bear- 
ing on the statutes under consideration, because they were enacted 
subsequent to the coutroversy in that case. 

Our conclusion is the injunction must be dissolved without damages. 
See Morrison v. Larkin, tax collector, 26 An. 

It is therefore ordered that the judgment herein be annulled, and it 
is decreed that the injunction ve dissolved and plaintiff pay costs of 
both courts. 


No. 3932. 


CHARLES JOSEPH GOURGUES v. CHARLES T. HOWARD et als. 


There can be no damages awarded for an illegal arrest, unless the same was maliciously 
procured. 

PPEAL from the Fifth District Court, parish of Orleans. Leaumont, 

J. Jury trial. A. DL. Tissot, for plaintiff and appellee. Joseph P. 
Hornor, for defendants and appellants. 

Morean, J. Libano is an authorized vender of lottery tickets in 

the company of which Howard, one of the defendants, is a manager. 

Bernard is in the employ of Libano, and is authorized by him to sell 
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tickets. Libano caused the plaintiff to be arrested on the charge of 
having forged a ticket purporting to have issued from his office. He 
was ip actual custody and confined about an hour, when he was re- 
leased on bail. The charge was investigated by a committing magis- 
trate. Plaintiff was sent betore the Criminal Court. There the 
proceedings were dismissed. 

He now sues Howard, Libano, and Bernard for $25,000 damages for 
malicious arrest aud imprisonment. He had a verdict tor $1000. De- 
fendants appeal. 

As regards Bernard, he seems to have had nothing to do with the 
arrest. Consequently, the judgment against him was wrong. 

As regards Howard, he did not make the affidavit upon which the 
arrest was made, nor did he cause the plaintiff to be arrested. As to 
what took place in his office between him and Libano and Gourgues, 
there appears to be some discrepancy in the evidence, Gourgues swear- 
ing that Howard told Libano to have him arrested, and Libano swearing 
that Howard only told him that “he knew what todo.” This is not 
sufficient grounds for making Howard responsible for malicious arrest. 

As regards Libano, it appears that the plaintiff claimed from Ber- 
nard the payment of a prize répresented by a ticket which the plaintiff 
alleges he purchased from Libano’s office through Bernard. Bernard 
pronounced the ticket a forgery, and refused to pay. Plaintiff then met 
Libano in the street and complained to him that his ticket had not been 
paid. Upon being shown the ticket Libano pronounced it to be a 
forgery. They went together to the office of the company and examined 
the list upon which, by regulation of the company, the numberson the 
ticket should appear, the plaintiff protesting that he had nothing to do 
with the list, and claiming that having purchased the ticket he was en- 
titled to be paid the prize which it had drawn. Some altercation took 
place between them, each threatening the other with arrest, and each 
going together to the magistrate’s court to obtain a warrant of arrest. 
For some reason the magistrate refused to issue a warrant against 
Libano, but he issued one against Gourgues. 

There can be no damages awarded for an illegal arrest, unless the 
same was maliciously procured. 6 An. 577. And we do not see any 
malice on the part of Libano. He certainly believed that the ticket 
was a forgery, and in this belief he is fortified by the testimony of all 
those who knew Bernard’s writing. 

Under these circumstances we do not see any foundation for the 
plaintiff's claim. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be avoided, annulled, and reversed, and that there 
be judgment in favor of the defendants with costs in both courts. 
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No. 4097. 
E. Newman & Co. v. JOHN EATON AND WIFE. 


On the thirty-first of January, 1872, John Eaton made to his wife a dation en paiement. On 
the sixth of February, 1872, the plaintiffs obtained a judgment against Eaton on a debt 
which was contracted before the dation en paiement. The donation by him to his wife ot 
certain checks, mentioned in his contract of marriage, was perfected by the marriage. 
The money collected by the husband from the banks on said checks, as well as the price 
of a slave mentioned in said contract of marriage as belonging to the wite, was her prop- 
erty, for which she had a mortgage on her husband's property to secure its restitution. 
Before any other mortgage in favor of the plaintiffs had attached to said property, he 
gave it to his wife in payment of the said sum due to her. This giving in payment was 
lawful. 

The property thus given to the wife by the future husband was extra dotal, because the 
title of the wife was not indefeasible until the marriage was consummated. 

Article 2335 C. C. declares that the separate property of the wife is divided into dotal and 
extra dotal. In this case it is immaterial whether the checks aforesaid were dotal or 
extra dotal. In either case the wife had a mortgage on the property transferred to her, 
and the creditor was not injured, as it is admitted that the price for which the property 
was transferred to the wife is a fair and full price. 

Had the husband been insolvent when the dation en paiement was made, that fact would not 
have prevented the giving in payment, to replace the wite’s paraphernal property alien- 
ated during marriage. 

There is no force in the objection that the wife assumed the payment of a mortgage which 
the Citizens’ Bank had on the property transferred to her. She took the property cum 
onere in payment of her claims. The plaintiffs, at least, have no interest in raising this 
objection. 


PPEAL from the Seventh District Court, parish of Orleans. Collens, 
J. EH. H. McCaleb, for plaintiffs and appellees. Albert Voorhies, 
for defendants and appellants. 

Luperine, C.J. The plaintiffs, creditors of John Eaton, sued to 
set aside a dation en paiement by him to his wife, on the grounds that 
there was no debt due the wife; that the husband was insulvent at the 
time he made the giving in payment, and that in the act by which the 
giving in payment was made, the wife assumed the payment of the 
debt of the husband. 

There was judgment in favor of the plaintiff, and Mrs. Eaton has 
appealed. 

On the twenty-ninth ot September, 1851, John Eaton and Celeste 
Landry entered into a marriage contract, passed before H. L. Duffel, 
notary public in the parish of Ascension. This contract states that 
‘*the future wife brings in marriage as separate or extra dotal prop- 
erty, a slave of yellow complexion, named Sally, aged about fifteen.” 
It further states that— 

“* Article 4—In view of the future marriage, and to secure the future 
welfare of his intended wife, and as a token of his affection for her, 
the said John Eaton does hereby make a donation to the said Marie 
Celeste Landry, of the sum of ten thousand dollars, represented by 
three checks, drawn this day by J. H. Morrison & Co.; one, No. 2338, 
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sum of $4000; the second, No. 416, on the Louisiana State Bank, for 
the sum of $3000; the third, No. 139, on the Bank of Louisiana, for 
the sum of $3000; all payable on demand, to the order of Marie 
Celeste Landry, which said checks after having been, by me notary 
signed ‘ Ne varietur’ to identify them herewith, were handed to the 
future spouse, who immediately indorsed and returned them to the 
donor, for the purpose of collecting them to her use and benefit. 

‘¢ Article 5—Marie Celeste Landry does hereby constitute the above 
sum of $10,000 as her dowry, and stipulates that in case of her death 
without issue from the present marriage, she makes a donation to her 
future husband of the amount thus constituted by her in dowry.” 

On the thirty-first of January, 1872, the husband made the dation 
en paiement. On the sixth of February, 1872, the plaintiffs obtained 
their judgment against the husband, on a debt which was contracted 
before the dation en paiement. 

We think the donation of the checks mentioned in the contract of 
marriage was perfected by the marriage; that the money collected 
from the banks on said checks belonged to the wife, and that the 
money thus collected by the husband, as well as the price of the slave 
sold and received by him, was.the paraphernal property of the wife, 
for which the wife had a mortgage on her husband’s property to secure 
its restitution. Before any other mortgage against the husband had 
attached to the property, the husband gave it to his wife in payment 
of the said sums due her. It is evident that if the wife had recorded 
her mortgage on the day the giving in payment was made, her mort- 
gage would have attached to the property, and she could have sold 
the property under her mortgage to satisfy her debt, without giving 
just grounds to her husband’s creditors to complain. We think it 
equally clear that he could make the giving in payment lawfully. 

We say the property given to the wife by the future husband was 
extra dotal, because the title of the wife was not indefeasible until the 
marriage was consummated, 

‘* Whatever in the marriage contract is declared to belong to the wife, 
or to be given to her on account of the marriage, by other persons 
than the husband, is part of the dowry,” etc. 2338. 

Therefore, the property which is declared to be given to her in con- 
sideration of the marriage by the husband, is paraphernal. 

Article 2335 declares that the separate property of the wife is divided 
into dotal and extra dotal. In the case now under consideration, it is 
immaterial whether the checks were dotal or extra dotal; in either 
event the wife had a mortgage on the property transferred to her, and 
the creditor was not injured, as itis admitted the price for which the 
drawn on the Merchants’ and Traders’ Bank of New Orleans, for the 
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property was transferred to her is a fair and full price. C. C. 3319; 2 
An. 834. ' 

The evidence in the record does not satisfy us that John Eaton was 
insolvent at the date the dation en paiement was made; but had he 
been, that fact would not have prevented the giving in payment to 
replace the wife’s paraphernal effects alienated during marriage. 
Article 2446 C. C. expressly authorizes the giving in payment, when 
the spouses are judicially separated in property ; and to entitle her to 
this separation she must allege and prove the embarrassment of the 
husband. 

Neither is there any force in the objection that the wife assumed the 
payment of a mortgage which the Citizens’ Bank had on the property 
transferred to her. She took the property cum onere in payment of 
her claims. The plaintiffs, at least, have no interest to raise that 
question. 

It is therefore ordered that the judgment of the lower court be 
annulled, and that there be judgment in favor of the defendant and 
appellant, rejecting the plaintiffs’ demand with costs in both courts. 

Rehearing refused. 


No. 5648. 
Mrs. A. M. Barrow etal. v. J. H. Stevens, Sheriff, et als. 


By the marriage contract of plaintiff with her husband, the community was modified so as 
to exclude ths Blackwater plantation and its fruits from the community. This was per- 
mitted by article 2421 C.C. The cotton seized was raised on the plantation, and the 
horses also seized were by destination a part of the Blackwater plantation. Hence the 
injunction was lawfully taken and must be perpetuated. 


PPEAL from the Seventh Judicial District Court, parish of West 
A Feliciana. Hewes, J. Samuel J. Powell, for plaintiffs and appellants. 
W. W. Leake, for defendants and appellees. 

LupELinG, C. J. In 1869 the plaintiff was married to C. M. Barrow, 
the defendant in execution. Just before their marriage they entered 
into a marriage contract in which it was stipulated that the plaintiff 
shotld retain the control and administration of her property, and it 
was particularly stipulated that ‘“‘the Blackwater plantation and its 
revenues should in no manner be subject to the debts of the husband.” 

-In 1874, under an execution against C. M. Barrow, ten bales of cotton 
and two horses were seized as his property. The plaintiff enjoined 
the sale, claiming that the cotton was raised on the Blackwater plan- 
tation, and that the horses were purchased with her money for the use 
of the place, to which they were attached. 

The injunction was dissolved with damages on the ground that the 
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cotton and horses belonged to the community of acquets and gains. 
The plaintiff appealed. 

The evidence shows that the cotton was raised on the Blackwater 
plantation, and that the mare was bought for the use of the place with 
the means of the wife, and the other horse was the foal of said mare, 
raised on the place. The question for decision is, was the Blackwater 
plantation, or the cotton raised on it, community ? 

We think not. By the marriage contract the community was modi- 
fied so as to exclude the Blackwater plantation and its fruits from the 
community. This was permitted by article 2421 C. C. The horses 
were by destination a part of the Blackwater plantation. 

It is therefore ordered that the judgment of the lower court be an- 
nulled, and that there be judgment perpetuating the injunction, with 
costs of both courts. 

Rehearing refused. 





No. 5569. 


Succession OF WILLIAM Boss—ErNest MERILH v. W. L. Hopeson, 


on Injunction herein and on Opposition to Application for Dative 
Executor. 


The motion to dismiss is overruled. The questions at issue in this case are not of ordinary 
but of probate jurisdiction, and article 88 of the constitution provides that in all probate 
matters, when the amount in dispute shall exceed five hundred dollars exclusive of inter- 
est, the appeal shall be directly from the parish to the Supreme Court. 

In the exercise of its probate jurisdiction the parish court can sell succession property, as 
was attempted in this case, because it is a power essentially necessary in the settlement 
of successions, and as an incident to the right to sell, the parish court has jurisdiction to 
enforce the remedies provided by law against a bidder who refuses to comply with 
his bid. 

A sale a la folle enchere is a lawful sale which the parish court may make in the exercise of 
its probate jurisdiction ; and an injunction of a sale of this character is as much probate 
in nature as an injunction of the first sale, or the first offerings. 

Service of the order to give security was made in this case upon the attorney at law of the 
testamentary executor, said executor being at the time absent from the State. This is 
suflicient. 

When the testamentary executor of the deceased fails to give security, or from any other 
cause can not discharge the duties of his office, the judge must appoint the public ad- 
ministrator of the parish. The act of 1870, establishing the office of public administrator, 
repeals former laws on the subject. 


PPEAL from the Parish Court, parish of Jefferson. Hyman, J. 

O. E. Schmidt and N. Commandeur, for plaintiff in injunction and 

defendant in opposition, appellants. 2. Shackleford, for defendant in 
injunction and opponents, appellees. 


On Motion TO Dismiss. 


Wy ty, J. In the succession of William Bobb, the parish judge 
ordered the sale of two hundred and twenty shares of stock of the 
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Louisiana Ice Company belonging to said succession. Ernest Merilh 
became the purchaser at the sale, and failing to pay over the price, 
$3905, was ordered by the court in a proceeding by rule to comply 
with his bid. Failing to do so, the defendant, an auctioneer, charged 
with the duty of selling the property, proceeded to sell the stock a la 
folle enchére, when the plaintiff sued out an injunction to restrain the 
sale, on the grounds stated in the petition. The court dissolved the 
injunction, and plaintiff appeals. 

The defendant moves to dismiss this appeal, because the questions 
at issue are of ordinary and not probate jurisdiction; that an appeal 
will lie to the district court, but not to the Supreme Court in a case 
like this. 

Article 87 of the constitution provides among other things that: 
‘€ All successions shall be opened and settled in the parish courts.” * * 

Article 83 provides that ‘‘In all probate matters, when the amount 
in dispute shall exceed five hundred dollars, exclusive of interest, the 
appeal shall be directly from the parish to the Supreme Court.” 

In the exercise of its probate jurisdiction the parish court can sell 
succession property, as was attempted in the case at bar, because this 
is a power essentially necessary in the settlement of successions. As 
an incident to the right to sell, the parish court has jurisdiction to en- 
force the remedies provided by law against a bidder who refuses to 
comply with his bid. 

A sale a la folle enchére is a lawful sale which the parish court may 
make in the exercise of its probate jurisdiction ; and an injunction of 
a sale of this character is as much probate in nature as an injunction 
of the first sale, or the first offerings. 

In either case the proceeding has a probate character, because the 
power exercised is essential to the settlement of the succession. 

The motion is therefore denied. 


ON THE MERITs. 


TALIAFERRO, J. The transcript contains the proceedings had in two 
distinct cases, one of which is an injunction suit, and the other an op- 
position to an application for the dative executorship of the succession 
of William Bobb. Much of the evidence offered in the latter case 
having been introduced in the former, it was agreed by the parties that 
one transcript would suffice for both cases. 

In the first of these cases, Ernest Merilh enjoins the execution of an 
order of the court condemning him to comply with the terms of adju- 
dication to him of two hundred and twenty shares of the capital stock 
of The Louisiana Ice Manufacturing Company, sold at public auction 
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at the instance of the executors of William Bobb, on the twenty- 
seventh of October, 1874. Merilh, it appears, after purchasing the 
stock of the estate at this sale, declined paying for it on the ground 
that the estate of Bobb was without an executor; that Widow Bobb, 
who had been appointed executrix, and William Bobb, executor, had 
become functi officiis, trom their failure to give security for the faithful 
discharge of their duties, which security they had been required to give 
by an order of court rendered upon the sworn application of A. Roche- 
reau & Co., creditors of the estate to a large amount; that he could 
not safely make the payment of the sum bid by him at the sale of the 
stock except to one authorized to receive and give acquittance. We 
find from the record that the order for the executors to give security 
was rendered on the twenty-ninth of October, 1874; that the second 
sale of the stock at the folle enchére of Merilh was advertised by the 
auctioneer to take place on the twelfth of December following. The 
service of the order requiring the executors to give security was made, 
as contended by the plaintiff, on the third of November following the 
order, so that the thirty days within which the executors were required 
to furnish security, expired on the third of December, and consequently 
the executors having failed to comply with the order, there was no 
executor in office on the twelfth December, the day in which the second 
sale was advertised to be made. It is further contended on the part 
of the plaintiff that he had ten days after the rendition of the judg- 
ment on the thirtieth of November, ordering him to comply with the 
terms of sale, within which to take a suspensive appeal, as that judg- 
ment required a specific performance, and consequently the auctioneer 
could not legally advertise the second sale until after the expiration of 
that delay. The plaintiff states in his own testimony that he was sat- 
isfied with the title to the stock, and that he had on deposit in the 
Canal Bank thirty-nine hundred and five dollars, the price of the ad- 
judication, to pay for it, and introduced in evidence his bank book to 
show it. He states further, that when called upon by the auctioneer 
to make payment, he told him he would wait ten days to make pay- 
ment, as Mr. Bobb had in the mean time to give security. 

In order to determine this controversy it is important to inquire 
whether the service of the order to give security was properly served 
upon Charles T. Bobb, the executor. The judge a quo decided that he 
was not legally cited, and therefore he was not divested of his office, 
although the executrix was divested, as personal service was made upon 
her. Service in the case of the executor was made upon his attorney 
at law, the executor being at the time absent from the State. 

The article 1677 of the Revised Civil Code, making it obligatory 
upon executors to give security in certain cases, declares that: ‘It 
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shall be the duty of the judge, without further proceeding or delay, to 
issue his order commanding the testamentary executor to give the re- 
quired security within thirty days from the service of the order. Should 
the testamentary executor, if present in the parish, or in his absence, 
his agent or his attorney at law, fail to furnish the required security 
within the delay allowed, it shall ipso facto work an immediate removal 
of the testamentary executor, and the judge shall appoint a dative tes- 
tamentary executor.” 

The purpose of the law seems clearly to be that in the absence of an 
executor who has been ordered to furnish security within thirty days, 
his agent or his attorney at law may provide the security for him. A 
service or notice of the order to his agent or his attorney at law would 
seem to be equivalent to notice to himself. The plaintiff, moreover, 
holds that notice served personally upon Mrs. Bobb, the executrix, ex- 
ercising jointly with him the functions belonging to the office of exec- 
utor, was sufficient notice to him; that service of the order requiring 
both executors to furnish secuirty, made upon one of them, present in 
the State, was a sufficient service of the order on both. However this 
may be, we think that the notice in this case made upon the attorney 
at law of the executor was sufficient. We think, therefore, there was 
error in the decree of the lower court dissolving the injunction. 

The other branch of this case constitutes the opposition of Mrs. Bobb 
and Charles P. Bobb to the application of Pierre Crabites to be ap- 
pointed dative executor of William Bobb, deceased. This application 
is predicated upon the assumption that the executor and executrix 
named in the will were divested of their offices on the third day of 
December, 1874, as on that day the thirty days expired within which 
they were ordered to furnish security, and no compliance with the 
order was made by them. The applicant, Crabites, filed his petition 
to be appointed executor on the fifth of December, 1874, alleging him- 
self to be a member of the firm of A. Rochereau & Co., who are credi- 
tors of the estate of William Bobb in a sum exceeding ten thousand 
dollars. His application was opposed by the Widow Bobb and Charles 
P. Bobb on these grounds: 

First—That opponents are the testamentary executors of the dece- 
dent. 

Second—That they have not been removed from said office by opera- 
tion of law or otherwise. 

Third—T hat the order of the twenty-ninth of October, 1874, requiring 
them to give security, had never been served on them in the manner: 
required by law. 

Fourth—That if they should fail, when legally served, to give the 
security, then the succession would have to be placed in the hands of 
the public administrator as dative executor. 
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Fifth—That the applicant is not a creditor of the succession, and has 
no right to the administration thereof, even if a creditor. 

The opposition of Charles P. Bobb to the appointment of Crabites 
was maintained, and the application of the latter was rejected, and 
thereupon he appealed. 

The first three grounds have been considered. The fourth, we con- 
clude, will preclude the applicant from succeeding to the office of ex- 
ecutor. The act of 1870, establishing the office of public administrator, 
section 3, provides: ‘That in all testate successions, when from any 
cause the executor can not discharge the duties of his office, the judge 
shall appoint the public administrator of the parish dative testamen- 
tary executor.” 

This act repeals former laws on the subject, and restricts the judge 
in making appointments of dative testamentary executors to tlie public 
administrator. The plaintiff’s application must therefore be rejected. 

It is therefore ordered that the judgment of the lower court dissolv- 
ing the injunction be annulled and reversed. It is ordered that the 
injunction be perpetuated. It is ordered further that the judgment 
rendered on the opposition of Mrs. Bobb and Charles P. Bobb, to the 
application of P. Crabites to be appointed dative testamentary execu- 
tor, so far as it decrees in favor of Charles P. Bobb, and retains him in 
the office of executor, be annulled and reversed, and that in other re- 
spects it be affirmed. It is further ordered that the costs in the injunc- 
tion case be paid by the defendant and appellee, and the costs of the 
application for the office of dative testamentary executor be paid by 
the applicant. 


Wyty, J., dissenting. Ifthe bidder at an auction sale refuses to pay 
the price of adjudication, as Merilh did in this case, the auctioneer is 
authorized to sell the thing, after a delay of ten days, at his risk. 
Revised Code, article 2611. The order requiring Merilh to comply with 
his bid, obtained from the court at his request, was unnecessary. It 
was the duty of Merilh to comply with his bid. As the auctioneer had 
the right to make the sale he had authority to receive the price and 
convey the thing to the purchaser. The only interest Merilh had was 
to get a title to the stock of the Louisiana Ice Company adjudicated 
to him. He was utterly without interest to raise a controversy 
in regard to the title of the testamentary executors to their office. 
There is no doubt that the auctioneer could have given him a good 
title; and in my opinion this controversy raised by him is irregular 
and officious. 

I dissent in this case. 
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No. 4086. 
JOSEPHINE H. Ames v. JAMES HALE. 


In this instance there are two acts introduced which must be considered as parts of a whole 
and which were intended to be a full and final settlement of all the business relations of 
the parties. Plaintiff can not separate the different portions of this transaction, adher- 
ing to those parts which are favorable to her and repudiate those which she considers 
unfavorable. She must, unless she had shown better reasons than she has, take all or 
leave all. 

er from the Seventh District Court, parish of Orleans. Collens, 

J. D. C. Labatt, for plaintiff and appellant. Lea, Finney & 

Miller, tor defendant and appellee. 

Morean, J. Thomas Hale seems to have had many transactions 
with James Hale, resulting in an indebtedness from Thomas to James. 

James Hale was the legatee of Peter Hale, to whom Thomas Hale 
owed a sum exceeding $90,000, exclusive of interest. 

Thomas Hale died. His succession is represented by his widow, the 
plaintiff, as widow in community, executrix of his will, and tutrix to 
their minor children. 

On the sixteenth of December, 1867, plaintiff presented a petition to 
the Judge of the Second District Court of New Orleans, in which she 
alleged that the debt due to James Hale, as the legatee of Peter Hale, 
amounted to $125,000; that the debt was secured by mortgage on cer- 
tain property belonging to her deceased husband which had, a short 
time before, been appraised at $36,000; that James Hale also had a 
claim against her deceased husband for $25,000, the price of a house 
in Matamoros, sold by him to her husband. She represented that 
James Hale had offered to accept in payment of both these claims, 
amounting together to $150,000, the property mortgaged to secure the 
amount due to Peter Hale. She averred that this settlement would be 
greatly to the interest of the succession which she represented, and 
she prayed that a family meeting, composed of the friends of the 
minors, might be convened for the purpose of giving their assent 
thereto. The family meeting was held and they approved of the pro- 


posed arrangement. Their proceedings were homologated, and in 


accordance with their recommendation the property mortgaged was, 
by public act, passed on the twenty-first of December, 1867, trans- 
ferred to James Hale, who gave a full and entire discharge of the 
amount therein expressed. Thus with property estimated at $36,000, 
the succession was relieved of an indebtedness exceeding $150,000. 

On the twenty-fifth of May, 1861, Thomas Hale, by public act, 
acknowledged himself indebted unto James Hale in the sum of 
$60,000, for which he furnished his three promissory notes for $20,000 
each, payable in one, two and three years after date. To secure their 
payment he mortgaged certain valuable property in this city. 
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On the twenty-first of December, 1867, the plaintiff, acting in her 
capacity as widow in community, testamentary executrix, and tutrix 
to her minor children, and the defendant, appeared before a notary 
public, and there she acknowledged that there remained due to the 
defendant, on account of the indebtedness above described, $24,309 70 
in gold, and the defendant, declaring that he was desirous of facilitat- 
ing the plaintiff and the heirs of her late husband in the liquidation 
of the above mentioned debt, agreed to postpone the payment of the 
same so as to make the sum due payable in two installments, one of 
$12,154 86 payable in four years, and the other for a like sum payable 
in five years from the twenty-eighth November, 1867, the indebted- 
ness to bear interest at the rate of eight per cent. per annum, payment 
of the interest for the first two years being postponed until the twenty- 
eighth November, 1869. 

It will be observed that the two notarial acts between the parties 
were drawn up by the same notary and signed on the same day; that 
on that day the widow in community and the succession of Thomas 
Hale were indebted unto the defendant in a sum exceeding $175,000, 
and that the whole of it was reduced to $50,000, the payment of 
$26,000 being postponed for four years. 

The evidence in the record satisfies us that these settlements were 
the result of long negotiations between the parties, in which the 
plaintiff was represented by able and conscientious counsel; that the 
two acts must be considered as parts of a whole, and that they were 
intended to be a full and final settlement of all their business relations. 
That the settlement was in the aggregate largely beneficial to the 
plaintiff and to the interests which, as executrix and tutrix she repre- 
sented, does not, we think, admit of a doubt. 

Two years after these transactions took place the plaintiff instituted 
this suit. She seeks to reform the last settlement, in which she ac- 
knowledges an indebtedness of $24,309 71, alleging that the amount 
due, at the time the settlement was made, was only $8603 65. The 
excess over this sum being composed of a debt of $8118 26, which, she 
avers, was prescribed, and the balance being composed of compound 
interest. She avers that she was misled into including the above sums 
in her settlement through error of law and fact, and by the frauds and 
deceit of the defendant. 

We are satisfied, from an attentive examination of the record, that 
the settlement which is now attacked was part of the general settle- 
ment which both plaintiff and defendant intended should be had of all 
matters connected with the indebtedness of the succession of Thomas 
Hale to the defendant, and that the two acts relating thereto, passed 
on the same day, are, indeed, but one act. We are also satisfied that 
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the plaintiff knew exactly what she was doing when she signed the 
same; that the charges of fraud and deceit which she makes against 
the defendant are without any foundation to rest upon, and that the 
transaction, by which the succession was released from a very large 
debt, was altogether in the interest of herself and her minor children. 

We do not think that she can separate the different portions of this 
transaction, adhering to those parts which are favorable to her and 
repudiating those portions which she considers as unfavorable. She 
must, we think, take all or leave all. 

Judgment affirmed. 








SUCCESSION OF STEPHEN DUNCAN LINTON. 


The evidence showing that Linton resided in France, when and where he died, and that the 
only real estate he owned in Louisiana was situated in Rapides, his succession was prop- 
erly opened in that parish. 

Heirs who accept with the benefit of inventory, have no right to be put in possession of the 
property, until after the administration thereof is closed. 


PPEAL from the Parish Court, parish of Rapides. W. F. Black- 


ii man, judge ad hoc, in the place of Judge Daigre, recusing himself. 
T. O. Manning, for the heirs of Linton, appellants. R. J. Bowman, for 
public administrator, appellee. 

Lupe.ine, C. J. It appears that in December, 1867, Stephen D. 
Linton died in France; that he left a plantation situated in Rapides 
parish; that in the year 1868, C. M. Calvit applied to be appointed 
administrator of Linton’s succession. Oppositions by creditors and the 
public administrator, were made to said application, and in 1871 O. K. 
Hawley, public administrator, was appointed. 

In 1872 the sisters of Linton, and residents of France, allege that 
they have accepted said succession with benefit of inventory; that the 
said Linton was not a resident of Rapides, but of New Orleans, at the 
time of his death, and that the court of probates of Rapides had no 
jurisdiction over the succession. They pray that the order appointing 
the public administrator be set aside. Pendente lite, Hawley died and 
J. M. Wells, Jr., was appointed to succeed him as public administrator. 
The sisters of Linton filed what they called an opposition to the ap- 
pointment of J. M. Wells, Jr., public administrator, on the ground that 
the court ot Rapides was without jurisdiction. They further alleged: 
that, should it be held that Rapides was the proper place to open said 
succession, they are beneficiary heirs, and that T. C. Manning is their 
attorney in fact. They pray to be recognized as beneficiary heirs, that 
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the order appointing the public administrator be annulled, and that 
the property be delivered to them. 

Two questions are presented for our decision : 

First—Is Rapides the place where the succession of Linton should 
have been opened ? 

Second—Can the heirs, who accept wich benefit of inventory, take 
the property of the succession from the public administrator before his 
administration has been closed ? 

First—The evidence shows that Linton resided in France when he 
died, where he died, and that the only real estate he owned in Louis- 
iana was situated in Rapides. The succession was properly opened in 
Rapides. C. C. 935. 

Second—Heirs who accept with the benefit of inventory, have no 
right to be put in possession of the property, until after the adminis- 
tration thereof is closed. C. P. 976; 2 La. 299; 6 La. 212; 3 An. 502; 
19 An. 293; 21 An. 364; 7 R. 42; 10 R. 457; 12 R. 333. 

It is therefore ordered that the judgment of the lower court be 
affirmed with costs of appeal. 

Rehearing refused. 





No. 4381. 
LAGAN & MACKINSON v. GEORGE D. CRAGIN. 


If a debt be contracted by one of the partners of an ordinary partnership, who is not 
authorized, either in his own name or that of the partnership, the other partners will be 
bound, each for his share, provided it be proved that the partnership was benetited by 
the transaction, which is proved in this case. 


PPEAL from the Seventh District Court, parish of Orleans. Collens, 
J. Bentinck Egan, for plaintiffs and appellees. Randolph, Sin- 
gleton & Browne, for defendant and appellant. 

MoreGan, J. The defendant is sued for $5232 12, for labor and 
materials furnished in making repairs to and fitting up the machinery 
on two. plantations alleged to be owned by the defendant, the work 
having been done at the instance and request of the defendant through 
his agent and manager, O. P. Fisk, and also for labor and materials 
furnisbed in making repairs on the steamer Favorite, also alleged to 
belong to the defendant. They allege that the work and materials 
furnished by them were necessary to fit up the machinery used in the 
manufacture of sugar on the defendant’s plantations, in order to take 
off the crop on the same. Defendant first filed a general denial. In 
a supplemental answer he denies that Fisk had any authority to bind 
him; that he had any authority to purchase machinery or to purchase 
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materials, or to make repairs, or to employ the plaintiffs to put up and 
change the machinery on his plantation, or to contract with any one 
for the same. 

He further avers that the work which was done was badly done; 
that he has suffered loss in consequence thereot; that it was unneces- 
sary, and injured rather than benefited him, and that after the “so 
called” fitting up of the machinery it was not as good as it was 
before. He denies that he ever owned the steamboat Favorite; that 
the expense of the repairs thereto was a debt due by Fisk. 

From the testimony of the defendant it appears that Fisk was his 
partner. The plantations upon which the work was done were pur- 
chased by the defendant in his individual name, but when they paid 
for themselves they were to be owned jointly by defendant and Fisk ; 
Fisk was to manage them, and the profits and losses were to be equally 
divided. This made them ordinary partners. 

“Ordinary partners are not bound in solido for the debts of the part- 
nership, and no one of them can bind his partners, unless they have 
given him power to do so, either specially or by the articles of part- 
nership.” C. C. 2872. 

“In the ordinary partnership each partner is bound for his share of 
the partnership debt.” C. C. 2873. 


“If a debt be contracted by one of the partners of an ordinary part- 
nership, who is not authorized either in his own name or that of the 
partnership, the other partners will be bound, each for his share, pro- 
vided it be proved that the partnership was benefited by the transac- 
tion.” C.C. 2874. 


There is no evidence in the record that Fisk was authorized to con- 
tract for Cragin, the defendant, and the question we have to determine, 
under the articles of the Code above cited is, whether the work done 
benefited the partnership. 

We think it did. The work was certainly done, and the machinery, 
ete., charged for is on the plantations. 

As to the steamboat, we think the record shows that the defendant 
knew it had been purchased, and that it was being used for the benefit 
of the partnership. Plaintiff is, we think, entitled to recover from the 
defendant one-half of the amount claimed against him. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be amended so as to reduce the same from $5233 12 
to $2616 58, and that as thus amended it be affirmed; the costs in the 
lower court to be paid by the appellant, the costs in this court to be 
paid by the appellee. 

Rehearing refused. 
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No. 4384. 
HEIRS OF JOHN SLIDELL v. GERMANIA NATIONAL BANK. 


The plaintiffs in this suit are not attacking the proceedings and judgment in confiscation 
pronounced by the United States Court. They recognize the validity thereof, but say 
that the effect of that judgment and the sale thereunder ceased at the death of their 
ancestor John Slidell, and that it was only his life estate that was disposed of. This is 
correct, and has been frequently reaffirmed by the Supreme Court o! the United States. 
PPEAL from the Fourth District Court, parish of Orleans. Theard, 

J. Clarke, Bayne & Renshaw, for plaintiffs and appellees. Hawkins, 

& Tharp and Billings & Hughes, for W. R. Fish, called in warranty, 

defendant and appellant. C. Z. Buddeck, for defendant, Germania 

National Bank. 

Howe tt, J. The plaintiffs, as heirs of John Slidell, sue for certain 
property in the possession of the Germania National Bank, and the 
rents thereof from thirtieth July, 1871, the date of the death of their 
ancestor. The bank set up possession under a lease from W. R. Fish, 
the owner, and called him in warranty. Fish pleaded as an exception 
his purchase at marshal’s sale under a valid judgment of condemna- 
tion and confiscation, rendered by the United States District Court for 
the eastern district of Louisiana, in the suit of the United States v. 844 
lots and 10 squares of ground, which was instituted and prosecuted 
under and by virtue of an act of Congress, approved seventeenth July, 
1862, entitled ‘‘an act to suppress insurrection, to punish treason and 
rebellion, to seize and confiscate the property of rebels and for other 
purposes,” which judgment and the proceedings and sale thereunder 
are still in full force and effect and can not: be attacked collaterally in 
this suit, and that the State court is without jurisdiction to question 
the validity of warrantor’s title or to review the decree of proceedings 
in the said United States Court under which he holds. 

There was judgment in favor of plaintiffs and Fish appealed. His 
counsel says: There is but one question to be considered in deter- 
mining the case, to wit: Have the State courts any power er right to 
inquire into, modify or limit the decree of the District Court of the 
United States, sitting as a prize court? And he invokes the decision 
of the United States Supreme Court in the case of the United States 
v. T. A. Clark, executor of John Slidell, and the heirs of John Slidell, 
affirming the judgment of the United States District Court in said 
confiscation proceedings as final and vesting in the warrantor a title 
in fee simple to said property. : 

Taking this as the only question, we are unable to concur ip this 
position of counsel. The plaintiffs are not attacking the proceedings 
and judgment in confiscation. They recognize the validity thereof, 
but say that under the said confiscation law and the decision of the 
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United States Supreme Court in the cases of Bigelow v. Forest. 9 
Wall. 339, and Day v. Tricou, 18 Wall. 162, interpreting the said law, 
the effect of that judgment and the sale thereunder ceased at the 
death of their ancestor John Slidell, and that it was only his life estate 
in this property that was acquired by Fish. This is correct, and has 
been frequently reaffirmed by the United States Supreme Court. In 
the case of the United States v. Clark, executor, et als., invoked by the 
appellant, the sufficiency of the information, the regularity of the pro- 
ceedings, the jurisdiction of the district court and the effect of the 
amnesty proclamation were considered and passed on. The question 
in this case was not raised therein, but in the case of Macuard v. 
United States, decided at the same time as the said confiscation case, 
the Supreme Court in express terms recognized the doctrine in Bigelow 
v. Forest, and Day v. Micou as applicable to the purpose and effect of 
the sale of Slidell’s property. 

Judgment affirmed. 

Mr. Justice Taliaferro dissents. 


No. 5663. 
WittiAM DouGurty v. THE SHERIFF et als. 


It is manifest that the act 33 of the acts of 1865, entitled ‘‘An Act to exempt from seizure 
and sale a homestead and other property,” was intended to apply to seizures under exe- 
cution after the passage of the law, regardless of the period when the debts were con- 
tracted, upon which the judgments were rendered. When the authors of the statute 
‘undertook to enumerate the claims which they desired exempt from the operation ot 
this law, the presumption is they mentioned all that they intended. 

The law is unambiguous, and, under pretext of a construction, this court can not rightfully 
apply a limitation upon its operation, for this would be virtually enacting an amendment 
to the law, or exercising legislative powers. 

If the defendants, prior to the enactment of the homestead act of 1865, had acquired a privi- 
lege or mortgage on the property in question, that right would not be impaired by the 
law. But this court has never decided that a judgment rendered after the passage of 
the homestead law, on an ordinary debt existing previously, is exempt from the operation 
of said homestead law. 

A state has a right to pass a homestead law of the kind mentioned in this suit, and its ope- 
ration against an ordinary creditor whose claim existed before its passage, in no manner 
contravenes the provision of the constitution of the United States prohibiting a State 
trom enacting a law impairing the obligations of contracts. 


PPEAL from the Fifth Judicial District Court, parish of East Feli- 
ciana. Dewing, J. Jury trial. D. J. Wedge and T. A. Moore, for 
plaintiff and appellee. W. F. Kernan, tor defendant and appellant. 
Wyty, J. Plaintiff enjoined his judgment creditors from selling one 
hundred and sixty acres of the land seized by them, claiming it as his 
homestead under act 33 of the acts of 1865. 
The defendants, Chase and Offut, obtained their judgments long 
after the passage of the homestead law, but they insist that as the 
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debts on which their judgments are based, were contracted prior to 
the enactment of said law, the statute in question was not intended to 
apply to them; that laws should never be considered applicable to 
cases arising before their passage, unless the Legislature have in ex- 
press terms so declared ; that in the case of Robert v. Coco, 25 An. 199, 
relied on by plaintiff, the question was whether the homestead act 
of 1865 was constitutional, and it was held to be constitutioval ; that 
defendants make no such issue in this case; they say the law is con- 
stitutional, but contend the act does not apply to obligations con- 
tracted before its passage. They also contend in their brief that this 
homestead law is similar to the act of 1852, allowing the necessitous 
widow and her minor children one thousand dollars out of the estate 
of the deceased husband and father, and that statute has been con- 
strued in that way by this court in 10 An. 510, 12 An. 553, and in other 
cases. 

Act 33 of the acts of 1865, entitled ‘‘ An Act to exempt from seizure 
and sale a homestead and other property,” provides ‘‘ That in addi- 
tion to the property now exempt from seizure and sale under execution, 
one hundred and sixty acres of land and the buildings and improve- 
ments thereon occupied as a residence, and bona fide owned by the 
debtor having a family or mother, or father, or person or persons 
dependent on him for support; * * * provided the property herein 
declared to be exempt from seizure and sale does not exceed in value 
two thousand dollars; * * * provided further, no debtor shall be 
entitled to the exemption provided for in this section whose wife shall 
own in her own right, and be in the actual enjoyment of property 
worth more than one thousand dollars; provided further, that no 
property shall by virtue of this act be exempt from sale for non- 
payment of taxes or assessments levied pursuant to law, nor for debt 
contracted for the purchase price of said exempted property, nor for 
money due for rents bearing a privilege on said property under exist- 
ing laws.” , 

It is manifest that this statute was intended to apply to seizures 
under execution made after the passage of the law, regardless of the 
period when the debts were contracted, upon which the judgments 
were rendered. The express reservation from the operation of this 
law of claims for taxes and of the debt for the purchase price of the 
exempted property, and money due for rents bearing a privilege on 
said property, carries with it the implication that no other debts were 
intended to escape the operation of this law, it matters not when con- 
tracted. When the authors of the statute undertook to enumerate the 
claims which they desired exempt from the operation of this law, the 
presumption is they mentioned all that they intended. 
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There are several provisos or limitations mentioned in the law, and 
we do not feel authorized to add another, to the effect that it shall not 
apply to judgments rendered after its passage, on ordinary claims 
existing previously. 

The law is unambiguous, and under pretext of a construction this 
court can not rightfully place a limitation upon its operation, for this 
would virtually be enacting an amendment to the law, or exercising 
legislative powers. 

In Robert v. Coco, 25 An. 199, the question was whether the home- 
stead act applied to the judgments obtained after its passage on 
ordinary debts existing previously, and if so, whether the law was 
constitutional. The court held the law applicable, and also that it is 
constitutional. 

Here the learned counsel for the defendant insists that the law is not 
applicable; he concedes that it is constitutional. The case at bar is 
identical with that of Robert v. Coco, and it must be decided in the 
same way. This court has often decided that privileges and mort- 
gages can not be defeated by subsequent legislation of this character, 
because they are accessory obligations and are protected by that pro- 
vision of the constitution of the United States prohibiting a State from 
enacting a law impairing the obligations of contracts. If defendants, 
privr to the enactment of the homestead act of 1865 had acquired a 
privilege or mortgage on the property in question, that right would 
not be impaired by the law. It could be enforced notwithstanding the 
enactment. 

But this court has never decided that a judgment rendered after the 
passage of the homestead law, on an ordinary debt existing previously, 
is exempt from the operation of said homestead law. The homestead 
act was not intended to impair acquired rights and to take away all 
remedies to contracts. 

Its object was to uphold the agricultural interest of the State, to 
reserve from seizure a small piece of land, certain implements, work- 
animals, and provisions, in order that the debtor may continue his 
agricultural pursuit for the support of his family, for the payment of 
his debts, and for the discharge of his duties as a tax payer and citi- 
zen. Whatever sum he acquires beyond the exempted property is 
liable to the pursuit of his creditors, and whenever he ceases to occupy 
the exempted property as a homestead, it also becomes liable and can 
be seized. We regard the homestead law as but a modification of the 
remedy which the State, interested in the support aud welfare of her 
citizens and interested in fostering agricultural pursuits, developing 
her own resources, had the right to pass, and in doing so she impaired 
no acquired rights of the defendants. 
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The restrictive clause of the constitution of the United States was 
never intended to paralyze the arm of industry, or to prevent a State 
from developing her own resources by fostering agricultural pursuits. 

Much stress is laid on an obiter dictum in the case of Sabatier et al. 
v. Their Creditors, 6 N. S. 585, to the effect that a law passed after a 
contract which would exempt all the property of the obligor from 
payment of the debt, would be unconstitutional; it would be equally 
so if a portion was placed out of reach of execution, provided the por- 
tion left was not sufficient to satisfy the debt. This remark was 
entirely unnecessary to the solution of the question in that case, which 
was whether in a concurso in a case of insolvency, an irregular depositor 
who had a privilege at the time of the contract of deposit, lost it by 
the subsequent repeal of the law allowing a privilege to an irregular 
depositor. 

The conclusion of the court was entirely correct; the law in force at 
the time of the irregular deposit gave a privilege which was an acces- 
sory obligation that cvuld not be impaired by the subsequent repeal 
of the law. This court has ever held that real rights, mortgages and 
privileges, can not be impaired by subsequent legislation, because they 
are necessary obligations. But defendants who were ordinary credit- 
ors had acquired no real rights on the property in question, and the 
exemption thereof by the State from seizure, in no sense impaired the 
obligations of a contract detrimental to defendants. 

In the cases of the succession of Taylor, 10 An. 510, and Milne v. 
Schmidt, 12 An. 553, this court construed the act of 1852, allowing the 
necessitous widow one thousand dollars out of the estate of her 
deceased husband, as not applying to creditors whose debts existed 
prior to the passage of the law. 

Here we find the law unambiguous, containing certain exceptions or 
limitations to its operation, and under pretext of a construction this 
court can not rightfully add another exception or limitation to its 
operation; we find no authority to say that its operation must be 
restricted in favor of ordinary creditors whose claims existed before 
the passage of the law. 

As the defendants concede the constitutionality of the law, we deem 
it unnecessary to review the decisions of the Supreme Court of the 
United States, and to pursue the argument showing that a State has 
the right to pass a homestead law of the kind before us, and that its 
operation against an ordinary creditor whose claims existed before its 
passage, in no manner contravenes the provision of the consitution of 
the United States, prohibiting a State from enacting a law impairing 
the obligations of contracts. 15 An. 153; Cooley’s Limitations 288. 

It is therefore ordered that the judgment herein in favor of plaintiff 
be affirmed with costs. 
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LupDELInG, C. J., dissenting. Two judgment creditors of W. F. 
Doughty having caused his property to be seized under executions, he 
enjoined the sale, on the ground that one hundred and sixty acres were 
exempt from seizure and sale under the act of the General Assembly 
commonly known as the homestead exemption law. The creditors 
averred that their debts existed before the passage of said law, and 
that the law could not have a retroactive effect; and they prayed for 
the dissolution of the injunction with damages. 

There was judgment in favor of the plaintiff, and the defendants 
have appealed. 4 

The evidence shows that the debis existed prior to the passage of the 
law. The rule is that laws prescribe only for the future, and there is 
nothing in this law to indicate that the legislators intended that it 
should have a retroactive effect. 

Courts ought not to consider a law applicable to cases which existed 
before its passage, unless the legislators have clearly indicated that 
such was their intention. 3 N.S. 270; 7 La. 280; 14 An. 27. 

In this case, if the law had expressed that obligations existing before 
its passage should be destroyed either in whole or in part, the law 
would have been unconstitutional ; and so it would be, if the construc- 
tion be correct, which is contended for by the plaintiff, that his prop- 
erty is exempted from seizure for the payment of a debt contracted 
before the law was enacted. 

It is the duty of courts to so construe statutes as to give them effect, 
if possible. And, accordingly, the Widows’ Homestead act and the 
Homestead Exemption law have been interpreted not to apply to obli- 
gations which existed at the time said acts were enacted. 10 An. 509, 
Succession of Taylor; 12 An. 553, Milne v. Schmidt; 20 An. 244, Roupe 
v. Carradine; 25 An. 142, Mills v. Sheriff et al. 

Whatever there is in the opinion in the case of Robert v. Coco, 25 
An. 199, which may be in conflict with this view, is not approved. 

It is contended by the plaintiff that inasmuch as the debts of the de- 
fendants were not secured by a mortgage on bis lands, they had no 
right on the land which could be lawfully exempted by the Legisla- 
ture from seizure to pay said debts, and that said exemption neither 
impaired the obligation of the contracts nor divested rights. 

The obligation of a contract is that which the law, in force at the 
time the contract is made, obliges the parties to do or not todo. The 
right of each is to obtain a performance of what the other bound him- 
self to do. The remedy is the means or manner provided to enforce 
this right. But if the remedy or means for enforcing the right be 
wholly destroyed, the right or obligation is destroyed, because a legal 
right is one which can be enforced. C. C. 1757. 
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I think it is clear that a law passed subsequent to the creation of a 
debt, which would exempt all of the debtor’s property {rom the pay- 
ment of his debt, would be unconstitutional; and that it would be 
equally so if a part of it was placed out of reach of execution, provided 
the portion left liable was not sufficient to satisfy the debt. 4 Wheat. 
122; 8 Wheat. 1; 6 Wheat. 131; 6 N.S. 591. 

I can not, therefore, adopt the construction contended for by the 
plaintiff, and I dissent from the opinion of the court. 








No. 5420. 
STaTE OF LOUISIANA v. GEORGE Fritz alias GeorGEe FREy. 


Act 124 of the acts of 1874, organizing the Superior Criminal Court gave that court exclusive 
jurisdiction of this case, and no order of transfer or other decree was necessary to give 
it jurisdiction. 

If a nolle prosequi was entered on the first count for “forgery,” the forged order was copied 
in the second count ‘for publishing as true a forged order for the delivery of goods,” 
and no explanatory averment of the meaning of the words and figures thereof was 
necessary—the meaning being obvious. The signature of the forged order ‘‘ Randal & 
Co., 43 Carondelet street,” was sufficient to suggest the name of a firm upon whom the 
forgery was committed. 

It was not necessary to allege that Randal & Co. had goods at the place designated in the 
forged order. 

The averments of the second count were ample to apprise the defendant of the charge 
against him, and to put him in possession of all information necessary to prepare his 
defense. 

That a new trial and nolle prosequi were entered on the first count charging forgery, is no 
reason why the defendant should escape the verdict and sentence on the second count 
for a distinct and separate offense. 

The new trial and nolle prosequi, as to the first count, were entered on the twenty-third of 
May, 1874; the motion in arrest of judgment, however, was not presented until the 
twenty-seventh, four days afterward. This court is not prepared to say that the judge 
a quo erred in holding that the motion came too late. 

The expression in the decree of the court that ‘‘the prisoner having been brought into court, 
and having nothing to say in arrest of judgment, was sentenced,” etc., of course, implies 
that he was asked if he had anything to say why sentence should not be pronounced 
against him. 


PPEAL from the Superior Criminal Court, parish of Orleans. 
Atocha, J. Criminal case. A. P. Field, Attorney General. J. B. 
Cotton, Alfred Shaw, for plaintiff and appellee. J. J. Foley, for de- 
fendant and appellant. 
Wr ty, J. An information was filed against the defendant containing 
three counts: 
First—Forgery. 
Second—Publishing as true a forged order for the delivery of goods. 
Third—Obtaining goods by false pretenses. 
A nolle prosequi was entered as to the third count, and the accused 
was tried and found guilty on the first and second. The counsel for 
the defendant moved for a new trial on the following grounds: 
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First—There was no testimony showing the forged instrument is in 
the handwriting of the accused, or that it was done by his procura- 
tion. 

Second—There was error in admitting said forged writing to prove 
said first count. 

Third—The evidence in support of the second count was not suffi- 
cient to warrant the jury in returning a verdict of guilty. 

A rehearing was granted on the first count, but refused on the second. 
A nolle prosequi was then entered as to the first count, and the accused 
was sentenced to six years’ imprisonment in the penitentiary. He 
thereupon took this appeal. 

Appellant assigns in this court the following errors : 

1. There is no order transferring this case from the First District 
Court to the Superior Criminal Court. 

2. The contractions in the writing charged to have been forged in 
the second count should have been explained by an innuendo or ex- 
planatory averment. 

3. It should have been averred in said second count what was 
meant by the contractions Randal & Co.; that is, whether the same 
meant some juridical person or association whose signature would be 
effective for the purpose of frand. 

4. It should have been averred in said second count that Randal & 
Co. had goods at the place designated by the order. 

5. The jury, in their finding on the second count, predicated the 
forgery and guilty knowledge on the first count. A new trial and nolle 
prosequi having been subsequently ordered on the first count, the find- 
ing on the second can not stand by itself. 

6. There was error in the ruling of the judge refusing to allow the 
motion in arrest of judgment to be filed. 

7. The prisoner was not asked if he had anything to say why sen- 
tence should not be passed upon him. 

First—Act 124 of the acts of 1874, organizing the Superior Criminal 
Court, gave that court exclusive jurisdiction of this case, and no order 
of transfer or other decree was necessary to give it jurisdiction. 

Second and Third—The forged order was copied in the second count, 
and no explanatory averment of the meaning of the words and figures 
thereof was necessary, the meaning was obvious. The signature to 
the forged order: “ Randal & Co., 43 Carondelet street,” was sufficient 
to suggest the name of a firm upon whom the forgery had been com- 
mitted. | 

Fourth and Fifth—It was not necessary to allege that Randal & Co. 
had goods at the place designated in the forged order. We regard the 
averments of the second count as ample to apprise the defendant of 
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the charge against him and to put him in possession of all information 
necessary to prepare the defense. In the motion for a new trial the 
only objection to the finding on the second count was the avermen! 
that the evidence was not sufficient to warrant the jury in returning 
the verdict of guilty. The second count, as before remarked, contains 
all the necessary allegations in a charge for publishing a forged order 
for the delivery of goods; and the jury, upon facts which we can not 
revise, returned a verdict of guilty on this count. That a new trial 
and nolle prosequi were entered upon the first count charging forgery 
is no reason why the defendant should escape the verdict and sentence 
on the second count, a distinct and separate offense. 

Sixth and Seventh—The defendant had the right to file a motion in 
arrest of judgment, but that right should have been exercised within a 
reasonable time. The new trial and nolle prosequi as to the first count 
were entered on the twenty-third of May, 1874 ; the motion in arrest 
of judgment, however, was not presented until the twenty-seventh, 
four days afterward. We are not prepared to say the judge erred in 
holding that the motion came too late. 

The decree recites that the accused was brought into court “in the 
custody of the sheriff to be sentenced on the above charge, and having 
nothing to offer in arrest of judgment, considering the verdict of the 
jury herein recorded and section 833 of the Revised Statutes of the 
State, the court sentenced the said George Fritz alias Fry to imprison- 
ment at hard labor in the State penitentiary for a term of six years, 
and to pay the costs of this prosecution.” 

The expression “and having nothing to offer in arrest of judgment,” 
of course, implies that the prisoner was asked if he had anything to 
say why sentence should not be pronounced against him. 

Judgment affirmed. 





No. 5586. 


Tue Srate ex rel. P. S. Wirtz, Agent, etc. v. CHARLES CLINTON, 
Auditor. 

The tax collector is entitled to charge $2 for each deed of sale which he effects, but when one 
person buys all of a tract of land containing two thousand acres, and gets one deed, the 
tax collector is not allowed to charge for forty deeds under the supposition that the prop- 
erty has been subdivided into fifty acre lots. 

PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. 8S. Belden, for relator and appellee. Henry CO. Dibble, for . 
respondent and appellant. 
Lupe.inG, C. J. The relator asks for a writ of mandamus to com- 
pel the Auditor to issue a warrant on the Treasurer for the amount of 





NEW ORLEANS, MAY, 1875. 


State ex rel. Wiltz v. Clinton, Auditor. 








his bill for making sales for delinquent taxes, to wit: $3451. Pro- 
ceeding under the act No. 47 of 1873, the tax collector advertised and 
offered for sale the property of several persons, on account of the non- 
payment of the taxes; there being no bidders, the property was adju- 
dicated to the State, and the tax collector made one proces verbal of 
the sale. He sold the property of one hundred and fifty-eight persons, 
and in the proces verbal he states that the property was subdivided 
into fifty acre lots, and for each fifty acre lot he charged two dollars, 
and for notices. We think he is entitled to charge for each deed two 
dollars, but when one person buys all of a tract containing two thousand 
acres, and gets one deed, the tax collector is not allowed to charge for 
forty deeds, under the supposition that the property had been subdi- 
vided into fifty acre lots. The charge for notices is not proved. One 
witness alone swears in round terms to the correctness of the account. 
That is his opinion only, which is not evidence. We have seen that he 
was mistaken about the charges for making deeds; and it is more than 
probable that he is mistaken about the notices also. In many cases the 
charge is made for four and in others for six notices. We can not 


imagine why there should be six, or even four, notices in making a tax 
sale. 


It is therefore ordered that the judgment of the lower court be set 


aside, and that the Auditor be commanded to issue a warrant in favor 
of the relator for three hundred and sixteen dollars, and that there be 
judgment of nonsuit for the amount claimed for issuing notices, the 
costs of the lower court to be paid by the defendant, and the costs of 
appeal by the relator and appellee. 








No. 4367. 
Mrs. A. Lanesporr v. 8. LEGARDEUR. 


The plea of res judicata can not prevail, as there was a judgment of nonsuit as to the portion 
of the claim embraced in this action. 

The .evidence establishes the lease for the time claimed, but the court erred in granting a 
privilege, as it is shown that the furniture was moved from the premises two or three 
months before this suit was brought. 

PPEAL from the Seventh District Court, parish of Orleans. Col- 
lens, J. A. Voorhies, for plaintiff and appellee. HF. Filleul, for 
defendant and appellant. 

Howe tt, J. Plaintiff sues for the balance due on a contract of lease 
and caused furniture to be provisionally seized. The defense is the 
plea of res judicata and the averment that the defendant occupied the 
premises by the month; that he gave the legal notice before vacating 
the same; that he tendered the keys and the rent for the month at the 
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end of which he moved out, and upon plaintiff's refusing to receive 
them he deposited them in the court where a suit was pending, and 
plaintiff has since taken them, and thus acquiesced in the judgment in 
said suit. A motion was made to set aside the attachment on the 
grounds that the attachment having been set aside in the suit above 
referred to there is res judicata, that the affidavit is false, and that 
plaintiff has no privilege. 

Judgment was given in favor of plaintiff with privilege, and de- 
fendant appealed. 

The plea res judicata can not prevail, as there was a judgment of 
nonsuit as to the portion of the claim embraced in this action. 

The evidence establishes the lease for the time claimed, but the 
court erred in granting a privilege, as it is shown that the furniture 
was moved from the premises two or three months before this suit was 
brought. It is true that the plaintiff took the money and keys de- 
posited in the first suit, but only after the judgment therein, which 
awarded her the sum so deposited, and she took the keys upon inform- 
ing defendant she would rent the house for his benefit, and because the 
house was left exposed and subject to damage. 

It is therefore ordered that the judgment so far as it grants a privi- 
lege on the property provisionally seized be reversed and annulled, 


that the provisional seizure be set aside at the costs of plaintiff, and 
that in other respects the judgment be affirmed, plaintiff to pay costs 
of appeal. 


No. 5754. 
SUCCESSION OF JOHN O’LOGHLEN. 


Under article 3252 R. C. C. which says: ‘“ The widow or legal representatives of the children 
shall be entitled to demand and receive from the successor of the deceased husband or 
tather, a sum which, added to the amount of property owned by them, or either of them, 
in their own right, will make up the sum of one thousand dollars,” the proof should have 
shown that, in this instance, the widow also had no means, or, if she had any, less than 
one thousand dollars, what it was. Her demand should be rejected on that ground; nor 
can the demand be made by the attorney for the absent heirs. The legal representatives 
of the children would be their tutors. 


PPEAL from the Second District Court, parish of Orleans. Tissot, 
J. W.0O. Denegre and H. G. Morgan, for public administrator, 
appellant. Hornor & Benedict and W. H. Hunt, for Bothick et als., 
creditors of the succession and appellants. McGlein & Nixon, for 
the absent heirs, appellees. 
LupDELING, C.J. John O’Loghlen, died at Ocean Springs, Mississippi, 
leaving a small amount of personal property in New Orleans, which is 
administered by the public administrator. Having filed his account 
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and tableau of distribution, several oppositions were filed, and among 
them one by the attorney of absent heirs claiming $1000, under article 
3252 R. C. C. 

The evidence shows that O’Loghlen left two sons, one living in New 
York and the other in Ireland, and his widow, who resides in Ohio— 
none of whom have ever been in Louisiana. 

The testimony of one of the sons shows that the children ot O’Loghlen 
have no property, but there is no evidence to show what the circum- 
stances or means of the widow are. The law is that the “ widow or 
legal representatives of the children chall be entitled to demand and 
receive from the succession of the deceased husband or father a sum, 
which added to the amount of property owned by them, or either of 
them, in their own right, will make up the sum of one thousand dol- 
lars.” C. C. 3252. In order to recover under this law the proof should 
have shown that the widow also had no means, or, if she had any, less 
than $1000, what it was. The demand should be rejected on that 
ground. 

Nor can the demand be made by the attorney for absent heirs. The 
law declares that ‘the widow or the legal representatives of the chil- 
dren shall be entitled to demand,” ete. The legal representatives of 
the children would be their tutors. 


It is therefore ordered and adjudged that the judgment of the lower 
court be annulled, and that the oppositions to the account be rejected 
and that the account of the public administrator be homologated, the 
costs to be paid by the succession. 


No. 5561. 
Succession oF doOsePH RicarRp. 


It would be improper to attempt to decide anything in regard to the title of the property in 
controversy, even if the court had jurisdiction, as the vendee is not before the court, and 
it would be no less wrong to make an order to put the legatee in possession of property 
which is shown to have passed out of the succession, and the possessor is not before the 
court 

It is manifest that the judgment decreeing the title of the property to be still in the suc- 
cession is wrong, as no such allegation or prayer is made in the petition. 

It is equally clear that if it had been made, the parish court would have been ratione materi 
without jurisdiction to try that question, as the value of the property exceeded five 
hundred dollars. 


PPEAL from the Parish Court, parish of Lafourche. Collin, J. 
John S. Billiu, E. W. Blake, for plaintiff and appellee. Pugh & 
Guion, and L. S. Allain, for defendant and appellant. 
Lupetina, C. J. On the fourteenth of August, 1873, Martial Ricard 
as legatee under the will of his natural father, and as heir of his 
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brother Charles, obtained an order against the executor of his father’s 
will to render an account. The account was rendered, and the plain- 
tiff filed an opposition to it. While that suit was pending, he filed a 
petition praying to be recognized as the sole legal heir of his brother 
and instituted heir of his father, and to be put in possession of the 
special legacy made to him by the will. 

This demand was opposed by Severin Ricard, the executor, and 
Joseph Ricard, the brother of the deceased, who claimed to be the 
sole legal heirs, on the grounds that the plaintiff was only a statu liber 
at the date of testator’s death, and that he was the natural son of the 
testator, and could not receive as legatee or inherit from the father. 

There was judgment in favor of the plaintiff declaring him a legatee 
of his father and the heir of his brother, his colegatee, ordering him to 
be put in possession of the property bequeathed to him and his brother, 
and declaring the sale made by the executor null and void and the 
title of the property: to be still in the succession. 

The only part of this judgment that is seriously opposed in this 
court is, that the judgment is ultra petitionem, and that the parish 
court was without jurisdiction to try the question of title to property, 
the value whereof exceeds five hundred dollars, and that the judgment 
orders that plaintiff be put in possession of property of the estate, 
which he has judicially admitted had been sold. 

The evidence shows that the tract of land bequeathed to plaintiff 
constituted the principal part, if not the whole, of the property of said 
succession, and that it had been sold; that the plaintiff had called on 
the executor for an account, and had filed an opposition to the ac- 
count, which was still pending. It would be improper to attempt to 
decide anything in regard to the title to this property, even if the 
court had jurisdiction, as the vendee is not before the court; and it 
would be no less wrong to make an order to put the legatee in posses- 
sion of property, which is shown to have passed out of the succession, 
and the possessor is not before the court. It is manifest the judgment 
decreeing the title of the property to be still in the succession is wrong, 
as no such allegation or prayer is made in the petition. 

It is equally clear that if it had been made, the parish court would 
have been without jurisdiction ratione materia to try that question, as 
the value of the property exceeded five hundred dollars. Constitution, 
article 87. 

It is therefore ordered and adjudged that the judgment of the lower 
court be annulled, and that there be judgment in favor of the plaintiff 
recognizing him as instituted heir of Joseph Ricard and heir at law of 
Charles Ricard with costs of the lower court, the costs of appeal to be 
paid by the appellee. 
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BENITO VINAS v. MERCHANTS’ MuTuAL INSURANCE COMPANY OF NEW 
ORLEANS. 





Article 443 R. C. C. does not protect corporations from civil prosecutions for damages ex 
delicto. Corporations have been held responsible for acts done by their agents ex contractu 
and ex delicto. 

A corporation may sanction the publication of a libel, and in such case the corporation is the 
publisher of the libel, and liable in like manner as an individual, not because, as is some- 
times said, a corporation may act with malice, but because it has a capacity for voluntary 
action, and is responsible for such action. 

It is as possible for a corporation as for an individual to act maliciously, to wit: with a bad 
intent. Accordingly, it has been held that a corporation aggregate may well, in its cor- 
porate capacity, cause the publication of a defamatory statement under such circum- 
stances as might imply malice in law sufficient to support the action; and there may be 
circumstances by which express malice in fact might be proved, such as to make a cor- 
poration aggregate liable therefor in its corporate capacity. 


PPEAL from the Fifth District Court, parish of Orleans. Leaumont, 
J. George L. Bright, for plaintiff and appellant. A. Voorhies, for 
defendant and appeliee. 

Howe tt, J. This is an action for slander and libel, to which the 
defendants pleaded the exception of no cause of action, in that ‘a 
corporation can not be made responsible for damages ex delicto,” and 
they rely on article 443 R. C. C., which says: ‘‘ A corporation can not 


commit the crime of treason, or any other offense in its corporate capa- 
city, although its members may be guilty of those crimes in their indi- 
vidual and respective capacities.” 

This article does not, in our opinion, protect corporations from civil 
prosecutions for damages ex delicto. 


In applying the above and the three preceding articles, this court 
said, in the case of Etting v. Commercial Bank of New Orleans, 7 R. 
463, cited by defendants: ‘‘ The true rule seems to be that when the 
agent, acting in the capacity bestowed upon him by the corporation, 
and in discharge of some duty or employment directed by the employer 
or incidental to his situation, does an act that causes damage to an 
individual, the body corporate is responsible.” 

That corporations have been held responsible for acts done by their 
agents, ex contractu and ex delicto, is shown by numerous reported 
decisions throughout this and foreign countries. 

In Townsend on Slander and Libel, section 265, it is said: ‘If an 
officer or agent of a corporation is guilty of slander, he is personally 
liable, and no liability results to the corporation. But as all concur- 
ring in the authorship or publication of a libel are alike responsible as 
publishers, there is nothing to prevent a corporation from being in law 
the publisher of a libel, and from being held liable as such publisher. 
A corporation may sanction the publication of a libel, and in such case 
the corporation is the publisher of the libel, and liable in like manner 





SUPREME COURT OF LOUISIANA, 





Vinas v. Merchants’ Mutual Insurance Company of New Orleans. 





as an individual; not because, as is sometimes said, a corporation may 
act with malice, but because it has a capacity for voluntary action, and 
is responsible for such action. it is as possible for a corporation as for 
an individual to act maliciously, i. ¢., with a bad intent. Accordingly, 
it has been held that a corporation aggregate may well, in its corporate 
capacity, cause the publication of a defamatory statement under such 
circumstances as would imply malice, in law, sufficient to support the 
action; and there may be circumstances by which express malice in 
fact might be proved, such as to make a corporation aggregate liable 
therefor in its corporate capacity.” 

The allegations of the petition bring this case withiu this principle, 
the defamatory expressions being contained in an answer filed on be- 
half of the defendants in a suit against them. 

It is therefore ordered that the judgment appealed from be reversed, 
that the exception be overruled and the case remanded to be proceeded 
in according to law. Costs of appeal to be paid by appellees. 








No. 3919. 


THomas G. Eaan v. THe FrremMan’s INSURANCE COMPANY AND 
Tae PeLican INSURANCE COMPANY. 

This was merely a case of ordinary reinsurance, no policy being issued, no written agree- 
ment being entered into, but the application for reinsurance by the Fireman’s Insurance 
Company being entered in the books of the Pelican Insurance Company, as it is inferred 
to be the custom among insurance companies in cases of this kind. 

If there was a stipulation powr autrui, or a contract whereby the Pelican Insurance Com- 
pany assumed the obligation of the Fireman's Insurance Company, the plaintift can not 
enforce it, because said agreement was not in writing, and the law is that the promise to 
pay the debt of another can not be proved by parol evidence. 

PPEAL from the Seventh District Court, parish of Orleans. Col- 
lens, J. Budd & Grover, for plaintiff and appellee. Julien Michel, 
for defendant and appellant. 

Wryty, J. The plaintiff, in 1869, insured a lot of groceries and some 
furniture in a building occupied by him, in The Fireman’s Insurance 
Company for $1200, paying the premium, $24. 

Within twelve months thereafter, and during the continuance of the 
policy, a fire occurred and the property insured was destroyed. 

Plaintiff then sued on the policy, The Fireman’s Insurance Company 
for the loss sustained by him, which is proved to be equal to the amount 
of the insurance. He also, in the same suit, sued The Pelican Insu- 
surance Company for the same amount, alleging that they assumed the 
risk or obligation of The Fireman’s Insurance Company to plaintiff. 

The court came to the conclusion that the case was fully made out 
against The Fireman’s Insurance Company, and that the contract be- 
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tween The Fireman’s Insurance Company and The Pelican Insurance 
Company was not one of ordinary reinsurance; but was an assumption 
by the latter of all the risks taken by the former, to facilitate a liqui- 
dation of affairs; and it was made not to secure The Fireman’s Insu- 
rance Company merely, but for the use and benefit of those to whom 
that company had issued the policy. That it was a stipulation pour 
autrui, of which the third parties could avail themselves according to 
the articles 1890 and 1902 of the Revised Code. 

Judgment was accordingly rendered against each of the defendants 
for $1200, the amount of the insurance. The Pelican Insurance Com- 
pavy alone has appealed. 

There are two reasons why the judgment against the appellants 
should be reversed : 

First—The evidence shows that this was a case merely of ordinary 
reinsurance, no policy being issued, no written agreement being entered 
into, but the application for reinsurance by The Fireman’s Insurance 
Company being entered in the books of The Pelican Insurance Com- 


pany, as we infer the custom is among insurance companies in cases of 
this kind. 


Second—lIf there was a stipulation pour autrui, or a contract whereby 
The Pelican Insurance Company assumed the obligation of The Fire- 
man’s Insurance Company, the plaintiff can not enforce it, because said 
agreement was not in writing, and the law is that the promise to pay 
the debt of another can not be proved by parol evidence. 

It is therefore ordered that the judgment herein against the appel- 
lants, The Pelican Insurance Company, be annulled, and that plain- 
tiff’s demand as to them be rejected with costs of both courts. 


No. 4439. 
Nicotson & Co. v. CiTIzZENs’ BANK. 


Plaintiffs, in this instance, rely on a judgment in their favor, which, however, did not grant 
them a privilege on a certain property belonging to Stinson, although claimed in that 
suit. They rested satisfied with the judgment and had it recorded. The consequence 
of their acquiescence in that judgment is the loss of their privilege so far as third parties 
are concerned. But even if that judgment did not settle the claim of plaintiffs adversely 
to them, they have lost their privilege by failing to reinscribe it within ten years. The 
privilege was recorded in 1860; the judgment was recorded in 1861, and there had been 
no reinscription thereof in 1872, when defendants foreclosed their mortgage. 


PPEAL from the Fourth District Court,:parish of Orleans. Theard, 
J. Hornor & Benedict for plaintiffs and appellants. A Pitot, for 
defendants and appellees. 

LupELineG, C. J. The petition alleges that ‘on February 8, 1870, 
Nicolson and Company, in liquidation, filed their petition, alleging 
that under a notarial contract with the city of New Orleans they had 

24 
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paved Camp street with square block stones, and especially in front of 
the property on the corner of South and Camp streets, known as the 
Verandah hotel, the property of Joseph Stinson, and received from 
said city on January 30, 1860, a certificate of the amount due them for 
said work, amounting to $979 05, which was duly recorded in the 
mortgage office on the fourth of March, 1860, against the said recorded 
owner of said property; that subsequently they instituted suit thereon 
and obtained judgment, which was also duly recorded in said mort- 
gage office, and their privilege operated against said property as supe- 
rior in rank to all mortgages resting thereon; that by virtue of a 
seizure and sale issued at the instance of the Citizens’ Bank on a 
mortgage by it held, the Citizens’ Bank became the purchaser of said 
property, and refused to pay to your petitioners the amount of their 
judgment and privilege as aforesaid, or to surrender the property to 
be subjected to your petitioners’ claim: and they pray accordingly.” 

The Citizens’ Bank answered that it had the first mortgage on the 
property; that the privilege claimed by the plaintiffs never existed ; 
that if the privilege ever existed the claim was novated and the pri- 
vilege was lost, and that the privilege had already been rejected in a 
suit between the plaintiffs and Stinson, the former owner of the prop- 
erty. . 

It appears that Nicolson & Co. took the note of Stinson for the 
amount of their claim for paving; that they had their claim recorded 
in the Book of Records, in March, 1860; that they sued Stinson on the 
said note and claimed a privilege on the property, and there was a 
judgment in their favor against Stinson for the amount of the note or 
claim, but the judgment said nothing about the privilege, and this 
judgment became final. The judgment was rendered in February, 
1861, and was duly recorded. The bank’s mortgage was recorded in 
February, 1837. 

It is eviderit, therefore, that the bank’s mortgage outranks the mort- 
gage of the petitioners, and that their pretensions to be paid by pre- 
ference.can only be maintained by showing that they have a privilege 
on the property sold. 

Privileges are stricti juris and must be clearly established by those 
who assert them. Pretermitting the expression of an opinion as to 
whether or not Nicolson & Co. novated their claim for paving by 
taking the promissory note of Stinson, and thus lost their privilege, it 
would seem that the judgment which they obtained against Stinson on 
that note should be conclusive against their claim now asserted to be a 
privilege. That judgment, we have seen, did not allow the privilege, 
although claimed in that suit. They rested satisfied with the judg- 
ment and had it recorded. 
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We think the consequence of their acquiescense in that judgment is 
the loss of their privilege, so far as third parties are concerned. We 
are cited to the case of Gustine v. Union Bank, 10 Rob. 418, in which 
the court held that ‘‘if under the law the debt creates a privilege or 
tacit mortgage, they exist independent of the judgment rendered.” 
The question is only an obiter dictum in that case, and although gener- 
ally true when there was no issue in regard to the privilege, it is not 
true in a case in which the existence of the privilege is at issue, and 
the judgment does not recognize the privilege. 

But even if that judgment did not settle the claim of Nicolson & 
Co. adversely to them, they have lost their privilege by failure to 
reinscribe it within ten years. The privilege was recorded in 1860; 
the judgment was recorded in 1861, and there had been no reinscrip- 
tion thereof in 1872, when the bank foreclosed its mortgage. C. 
C. 3369. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs of appeal. 





No. 5745. 
TeuToniA INsuRANCcE Company v. THomas O’CoNNOR et als. 


While the Babcock extinguishers are used, without by such use interfering with or being in 
the way of the operations of the fire department, the plaintiffs or others may lawfully 
use them without incurring responsibility. 

The resolution of the board of directors of the Firemen’s Charitable Association, passed on 
the twenty-sixth of January, 1875, is more stringent and sweeping than it has the right 
to pass. Its purport is to abolish the use of the Babcock extinguisher within the limits 
of the city of New Orleans, under any and all circumstances whitever. The chief engi- 
neer is clothed with power and instructed to prevent the Babcock engines from running 
to fires, and the resolution provides, that the engineer shall “send them and the men 
working them to prison.”” This is an unwarrantable stretch of power. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 

kins, J. Hornor & Benedict, for plaintiffs and appellees. Lacey & 

Butler, Charles H. Luzenburg, B. F. Jonas, city attorney, for defend- 
ants and appellants. 

TALIAFERRO, J. The petition sets forth that the Teutonia Insurance 
Company has, on its own account, with the view of protecting property 
insured by it against destruction by fire, brought into use ‘* Babcock’s 
Fire Extinguisher,” an engine of a small order, which is very useful in 
the quick and easy suppression of fires in many instances, particularly 
in their incipiency, owing to their aptitude for use at a moment’s no- 
tice, the rapidity with which they can be transported to the place 
where a fire occurs, and the facility with which they may be worked, 
one of the smaller class of them being easily carried and operated by 
one man; that for several years past the company has, by its agents, 
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caused these machines to be used to great advantage in the extinguish- 
ment of fires—in some instances, by reaching buildings on fire before 
the large fire engines could be run to the place required, owing toa 
bad state of roads and other impediments sometimes occurring; that 
the plaintiffs have for some time caused these engines to be used at 
fires together with the common fire engines used by the fire companies, 
and with their consent and approval, and in all such cases, subordin- 
ately to and under the direction of the engineer controlling and direct- 
ing the operations at fires. The plaintiffs complain that on or about 
the twenty-sixth of January, 1875, ‘‘ The Firemen’s Charitable Asso- 
ciation,” availing itself of the exclusive right vested in it by an ordi- 
nance of the city of New Orleans to control and direct the means to be 
used in the extinguishment of fires, and the members of which associa- 
tion being actuated by malice toward the petitioners, and with the in- 
tent of injuring them, did adopt the following resolution, viz: 

‘* Resolved, That the Chief Engineer of the Fire Department, Thomas 
O’Connor, be instructed to prevent the Babcock engines from running 
to fires, and, if they persist, to send them and the men working them 
to prison.” 

The plaintiffs aver that about that time, at a fire on First street, 
several of the Babcock engines were pushed on in advance of the 
regular fire department’s engines, and were being successfully used 
against the progress of the fire when the men working the Babcock 
engines were interrupted by the Chief Engineer of the Firemen’s 
Charitable Association, at whose request and by whose direction the 
men so engaged in operating the Babcock engines were arrested by 
certain officers of the Metropolitan police force and sent to the lock-up 
of the Fourth Municipal Police Court, where charges were preferred 
against them of violating said city ordinance No. 1210 by the said Chief 
Engineer O’Connor, which they were bound over to answer by the 
judge of that court. 

The plaintiffs charge that the city is without authority to confer 
upon the said association such exclusive right under its charter, and 
that the same is repugnant to the principles of common equity and 
subversive of the same. 

The plaintiffs aver they have sustained great damage by the action 
of the said Chief Engineer O’Connor, the Firemen’s Charitable Associa- 
tion and the Metropolitan police force, and in the full sum of one thou- 
sand dollars, for which said parties are liable in solido; that said parties 
threaten and intend to further carry out the aforesaid resolution and to 
prevent plaintiffs from using said extinguisher; that said action will 
cause them irreparable injury, and that a writ of injunction is neces- 
sary to protect the plaintiffs’ rights in the premises. 
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The plaintiffs prayed that a writ of injunction issue to restrain the 
defendants from interfering with them in the premises, and they pray 
judgment in solido against them for one thousand dollars as damages 
and all costs of suit. 

An injunction was granted as prayed for. 

The Firemen’s Charitable Association and Thomas O’Connor, Chief 
Engineer, answered, denying generally and specially all the allega- 
tions of the plaintiffs’ petition. They assert the right of the State to 
confer the exclusive power and authority over the subject of fires to 
the municipal corporation of New Orleans; that the State has by the 
city charter granted that exclusive power to the corporation over the 
subject, and that the city, in its contract with the Firemen’s Charitable 
Association to extinguish fires, has conferred, as it had a right to do, 
upon the said association the authority complained of by plaintiffs. 

The defendants answer further that the Babcock Fire Extinguisher, 
in none of its sizes, shapes and forms, is effectual in extinguishing fire 
or putting out flame, except in its incipient stage, and owing to the 
very limited benefit arising at any time and under any circumstances 
from the use of such machine, the employment thereof at fires, where 
its presence is calculated to produce certain injurious results, is not 
only inexpedient, but improper, and ought not to be sustained by the 
court. 

The defendants set forth at length the provisions of the city charter 
on the subject of the extinguishment of fires within its incorporated 
limits, and claiming the city’s right to adopt any and all proper rules 
in relation thereto. 

The defendants set up a reconventional demand against the plaintiffs 
of five thousand dollars, as damages caused by the illegal acts and con- 
duct of plaintiffs in the premises, and by expense of attorneys’ fees, 
which defendants have been forced to incur. 

The defendants charge that plaintiffs and the Board of Underwriters 
and other insurance companies and associations of New Orleans have 
maliciously, improperly and unlawfully combined and confederated 
together to embarrass the Firemen’s Charitable Association and un- 
justly and unlawfully to bring about its dissolution. 

The defendants pray that on the original action judgment be ren- 
dered in their favor; that plaintiffs be cited to answer defendants’ re- 
conventional demand ; that the injunction be dissolved; that defendants 
recover from the plaintiffs five thousand dollars, with interest at five 
per cent. per annum from judicial demand, with costs, etc. 

The judgment of the lower court perpetuated the injunction restrain- 
ing the Firemen’s Charitable Association, and Thomas O’Connor, its 
chief engineer, and the Board of Metropolitan Police, from carrying 
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into effect the resolution of the board of directors of the said associa- 
tion, instructing its chief engineer to prevent the Babcock engines 
from running to fires and to imprison the men working the same. The 
defendants were restrained by the judgment from interfering with the 
plaintiffs’ employes in the use of the Babcock extinguishers, as long as 
they do not interfere with or impede the action of the officers and 
members of the fire department. The defendants’ reconventional de- 
mand was dismissed with costs. The defendants have appealed. 

The point made in the defense is that, from the nature of the object 
or purpose of extinguishing fires, it is essential to efficient action that 
the means used, the methods adopted and the physical efforts made in 
resisting the terrible power of the destructive element of fire should be 
directed by one mind; that there should be unity of action; that the 
power of the fire engineer during the struggle should be as complete 
and absolute as that of Cesar at Pharsalia or Napoleon at Austerlitz ; 
and that his movements and operations should not be impeded or in- 
terfered with by others using different engines and different methods 
than his own, he being the judge of what constitutes impediment or 
interference. 

We find no objection to this doctrine. But we do not understand 
that the plaintiffs assume the right to use their engines at fires where 
the fire companies are in action, otherwise than under the direction of 
the managers and subject to their orders. The evidence is that the 
Babcock extinguisher has been often used in this manner by the con- 
sent and under the control of the directors at fires. The proof is abun- 
dant that these engines are capable of important services in cases 
often occurring, where they may hurriedly be sent to a house on fire in 
time to extinguish the fire before it becomes unmanageable, and which 
might destroy the building before the heavier and more tardy engines 
could reach the spot. Outstripping these in speed and successfully 
performing the work to be done before their arrival, can not be called 
interfering with or impeding them in the exercise of their functions. 
It is, we suppose, true from the testimony, that the gas used by the 
Babcock extinguisher is, within contracted limits, and in the incipient 
stage of fires, most potent in the destruction of flame, and may be pro- 
ductive of incalculable benefit in saving buildings from destruction by 
its prompt and efficient use before the fire gains the ascendancy and 
bids defiance to all effort to suppress it. Surely in all such cases, and 
we may easily perceive that very many such may occur, there can be 
no wrong in resorting to the use of these engines. While, therefore, 
they are used, without, by such use, interfering with or being in the 
way of the operations of the fire department, the plaintiffs or others 
may lawfully use them without incurring responsibility. 
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We must regard the resolution of the board of directors of the Fire- 
men’s Charitable Association, passed on the twenty-sixth of January, 
1875, as more stringent and sweeping than it had the right to pass. Its 
purport is to abolish the use of the Babcock extinguisher within the 
limits of the city of New Orleans, under any and all circumstances 
whatever. The chief engineer is clothed with power and instructed 
“to prevent the Babcock engines from running to fires,” and the reso- 
lution provides that, if they persist, the engineer shall ‘‘send them 
and the men working them to prison.” This is an unwarranted stretch 
of power. 

The decree of the lower court was properly rendered. 

Judgment affirmed. 








No. 5380. 
STATE OF LOUISIANA ¥. JOSEPH HUGEL. 


In reply to questions propounded by the judge to the juror, he said that the opinion he had 
referred to on his voire dire, as having been formed at the time of the occurrence, was 
not an opinion, but an impression which would readily and easily yield to evidence 
(strong evidence), and that he could go into the jury box and render a verdict according 
to the evidence in the case, regardless of the impression referred to by him. The objec- 
tion by the defendant to this juror was not well founded ; the juror was not disqualified. 

There was nothing defective in the manner of sentencing the accused. The record shows 
that, having been brought into court, “and having nothing to offer in arrest of judg- 
ment,” he was sentenced. This sufficiently shows that he was asked if he had anything 
to say why sentence should not be pronounced against him. 

It was not necessary that the defendant should be present when the motion for a new trial 
was made and overruled. 


PPEAL from the Superior Criminal Court, parish of Orleans. 
ii Atocha, J. Criminal case. A. P. Field, Attorney General, for 
plaintiff and appellee. Henry O. & John H. Castellanos, for defendant 
and appellant. 

Moraean, J. The accused was convicted of the murder of his own 
daughter, and the verdict being guilty “ without capital punishment,” 
was sentenced to imprisonment for life. 

In the court of the first instance he moved for a continuance, on the 
ground that he could not procure the testimony of the captain of the 
steamer Louisiana, and other witnesses, by whom he expected to prove 
that, on the voyage across the ocean, he had been vigilant in attempt- 
ing to prevent improper intimacy between his daughter and several 
male passengers; that his duughter’s honor was “a fixed and control- 
ling idea in his mind;” that during a long period of the passage he was 
a prey to this gloomy idea, and frequently spoke about it, saying that 
he preferred to see her dead than leading a life of disgrace and prosti- 
tution. 





376 SUPREME COURT OF LOUISIANA, 


State of Louisiana v. Hugel. 








If the witnesses had been present, and had testified as the appellant 
says they would, it would not have constituted a defense. The judge 
did not err in refusing the continuance. 

The next objection he urges is that the juror, Schwartz, was not a 
good juror. 

On his voir dire he stated that “from what he had read in the news- 
papers about this case, at the time of the occurrence, he had formed 
an opinion and has that opinion still; that it would require evidence 
to remove that opinion; that he does not consider weak evidence as 
evidence, but strong evidence he considers evidence.” In reply to 
questions propounded to him by the judge, he says that “the opinion 
he refers to as having been formed at the time of the occurrence was 
not an opinion, but an impression, which impression would readily and 
easily yield to evidence (strong evidence, mind), and that he could go 
into the jury box and render a verdict according to the evidence in the 
case, regardless of the impression referred to by him.” The juror was 
not disqualified. State vs. Boyer, 14 An. 462; 23 An. 148. 

We do not find that the charge of the judge was erroneous. Neither 
do we think that there was any error or informality in the manner in 
which the indictment was found or returned to the court; nor was 
there anything defective in the manner of sentencing the accused. The 
record shows that having been brought into court, and ‘ having 
nothing to offer in arrest of judgment,” he was sentenced. This suffi- 
ciently shows that he was asked if he had anything to say why sen- 
tence should not be pronounced against him. 

The objection that he was not present when the motion for a new 
trial was made and overruled is not tenable. It was not necessary that 
he should be present on those occasions. 

Judgment affirmed. 

Rehearing refused. 








No. 5556. 
‘City oF New ORLEANS v. BANK OF LAFAYETTE. 


The bank of Lafayette was organized since the adoption of the constitution of 1868. Article 
118 of that instrument declares what property may be exempted from taxation. Any 
law which is in conflict with that article, whether passed before or after the adoption of 
the constitution is stricken with nullity thereby, unless the law created a contract with 
the other party, whose property is exempted before the adoption of the constitution. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. Samuel P. Blanc, assistant city attorney, for plaintiff and 
appellee. Breaux, Fenner & Hall, for defendant and appellant. 
LupeEtine, C. J. The defendant has appealed from a judgment con- 
demning it to pay a tax on its capital stock. The bank claims exemp- 
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tion from the payment.of municipal taxes, under the act of 1857, No. 
192, which, it is contended, is not repealed by the Revised Statutes of 
1870. 

The bank was organized since the adoption of the constitution of 
1868. Article 118 of that constitution declares what property the 
General Assembly may exempt from taxation; and the property of 
banks is not included in any of the classes enumerated. Any law 
which is in conflict with that article, whether passed before or after 
the adoption of the constitution, is stricken with nullity thereby, un- 
less the law created a contract with the party whose property is ex- 
empted before the adoption of the constitution. 

It is therefore ordered that the judgment be affirmed with costs of 
appeal. 





No. 4354. 


LAURENT JULIEN v. CAPTAIN AND OWNERS OF STEAMER WADE HaAmp- 
TON. 


Passengers have the right to require to be set on shore safely while disembarking, and they 
are not subjected to the hard lot of encountering dangers gotten up by those whose busi- 
ness it is to provide for their safety in leaving the boat. There should be no necessity 
existing for them to look out, or to jump from one stage to another in order to save life 
or limb. 


Common carriers are bound to carry their passengers safely and securely, and to use the 
utmost care and skill in the performance of these duties, and, of course, they are respon- 
sible for any even the slightest neglect. 

The burden of proof is on the defendants to establish that there has been no disregard what- 
ever of their duties, and that the damage has resulted from a cause which human care 
and foresight could not prevent. 

PPEAL from the Sixth District Court, parish of Orleans. Cooley, J. 
Edward Phillips, for plaintiff and appellee. 2R. H. Marr, for de- 
fendant and appellant. 

TALIAFERRO, J. This action is based upon a claim against the de- 
fendants for twelve thousand dollars damages, resulting from gross 
negligence and recklessness on the part of defendants’ employes on 
board the said boat, while in the act of discharging a quantity of 
freight, whereby the plaintiff, a passenger on the boat at the time, 
received severe bodily injuries, one of his legs being crushed and 
broken in several places rendering him a cripple for life. 

The defendants deny that the accident and injury complained of by 
the plaintiff were caused by want of care on the part of the defendant’s 
agents or employes. 

Judgment was rendered in favor of the plaintiff for $1540 and costs. 

The defendants have appealed. 


The plaintiff took passage on board the steamer Wade Hampton in 
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April, 1872, to return from New Orleans to Pointe Coupee, the place of 
his residence. When the steamer came to at Cook’s Landing, two 
stages were launched for the discharge of freight and for the egress of 
passengers. The water in the river was on a level with the land, and, 
consequently, the stages presented a very considerable declivity from 
the boat to the shore. The evidence seems to establish that while the 
plaintiff was on the stage going ashore and when within about four 
feet of the land, a barrel of flour, under the guidance of one of the deck 
hands, and at that moment, about midway the stage, got loose from his 
hold, or was purposely let go, and rolled down with great rapidity, 
striking the plaintiff with such force that he was knocked down to the 
end of the stage, by which one of his legs was broken and badly 
crushed, from the effects of which he was for a length of time confined 
to his bed and rendered permanently lame. The Wade Hampton was 
at that period a regular packet between New Orleans and Natchez, and 
it appears that on her arrival at Cook’s Landing that trip she was con- 
siderably behind her time, and from the drift of the testimony we con- 
clude that perhaps more than the usual bustle and hurry were used in 
getting on shore the freight for that landing, and that a proper regard 
for the safety of the passengers while getting ashore from the boat was 
not observed. There is, as usual, in all cases of this sort, a confliction 
of testimony, but the evidence is satisfactory that the serious injury 
received by the plaintiff was the result of a reckless disregard of his 
safety as a passenger, while he was disembarking from the boat and 
without contributory negligence on his part. A witness states that 
after the barrel was let loose some one bawled out: ‘‘ Look out!” and 
another witness was sure the plaintiff had time to have jumped from 
one stage to the other and escape injury. But passengers have the 
right to require to be set on shore safely, and while disembarking they 
are not subjected to the hard lot of encountering dangers gotten up by 
those whose business it is to provide for their safety in leaving the 
boat. There should be no necessity existing for them to ‘ look out,” 
or to jump from one stage to another in order to save life or limb. 

‘Common carriers are bound to carry their passengers safely and 
securely, and to use the utmost care and skill in the performance of 
their duties.” Angell on Carriers, p. 568. ‘‘ And, of course, they are 
responsible for any, even the slightest, neglect.” 2 Greenleaf Ev. 221. 
‘The burden of proof is on the defendants to establish that there has 
been no disregard whatever of their duties, and that the damage has 
resulted from a cause which human care and foresight could not pre- 
vent.” Angell on Com. Carriers. The captain and owners are re- 
sponsible for the acts of their employes. 15 An. 321; 18 La. 490; 2 
An. 654; 11 An. 396; 14 How. N. S. 468. 
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The case is fully made out. We are, however, not inclined to enlarge 
the judgment as prayed for on the part of the plaintiff. We do not 
regard it as excessive. It is shown that when the accident occurred 
the captain procured surgical aid promptly and paid fifty dollars for 
the services. 

For the reasons assigned it is ordered, adjudged and decreed that 
the judgment of the district court be affirmed with costs. 

Rehearing refused. 








No. 3947. 


GEORGE E. WILKINSON AND FRANK BEHAN ¥v. JOSEPH DALFERES AND 
JosHua M. JOHNSTON et als. 


The charterer when he has complete control of the vessel, as in this case, is pro hac vice 
owner, as to parties dealing with him in such capacity, but he is not such in a contest 
with the actual owners for the value of the vessel and on the terms of the charter party. 
In such contest the burden is on the owners to prove the negligence of the charterer. 

The authorities relied on in this instance by plaintiffs refer to the responsibility of owners as 
common carriers, and most of them are based on the act of Congress declaring the fact 
of explosion to be full prima facie evidence of negligence on the part of the defendant ; 
while this is an action by the owners against their lessee for the value of the property 
hired by them to the latter. The evidence on this occasion does not show that the 
defendant as lessee violated the obligations imposed upon him by article 2710 R. C. C. 


PPEAL from the Seventh District Court, parish of Orleans. Collens, 
J. Bentinck Egan, Randolph, Singleton & Browne, for plaintiffs 
and appellees. James H. Grover, for J. M. Johnston, defendant and 
appellee. FR. H. Marr, for Dalferes et als., defendants and appellants. 

Howe tt, J. On the twentieth day of May, 1870, the defendant Dal- 
feres, with J. M. Johnston as his surety, chartered the steamboat Right 
Way from the plaintiffs, to be used by him in the Lafourche trade for 
the term of four months, at the rate of $800 per month, payable in 
advance. In the charter party it was expressly agreed that the said 
boat was tight, staunch and strong and well and sufficiently tackled 
and appareled, with all things necessary for such a vessel and the busi- 
ness and trade in which she was to be engaged; that the charterer was 
to have full control of her, and at the expiration of the charter, to re- 
turn her and her appurtenances to the plaintiffs at New Orleans in 
like good order and condition as when first delivered to him, the 
usual damage, wear and tear, consequent upon navigation and acts of 
God, fire and dangers of navigation excepted. 

About the eighteenth or twentieth of July following one of the boil- 
ers exploded and the boat sank at a landing in the Bayou Lafourche, a 
few miles above Thibodaux. This suit was instituted on twenty-first 
September same year for the value of the boat and a balance of the 
second month’s rent or hire. Dalferes averred that nothing was due 
the plaintiffs, that by the explosion and the sinking of the boat the 
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contract was terminated, that in hiring the boat he acted to the knowl- 
edge of plaintiffs for the Coast and Lafourche Packet Company, for whose 
account she was run; that he was not master and not on board; that 
she was in charge of competent and skillful officers 1s required by the 
law ; that there was no negligence or fault on the part of himself or 
those in charge; that the explosion was attributable either to the 
defective condition of the boilers and machinery at the date of the 
charter, and which required repairs immediately thereafter, or some 
other cause beyond the power and control of himself or those for 
whom he fs answerable, and he called the Coast and Lafourche Packet 
Company in warranty. This companyand Johnston, the surety, adopt- 
ed substantially the defendants’ answer, the latter averring that the 
charter had been transferred without his knowledye or consent, The 
defendants and warrantors have appealed from a judgment against 


them, and the plaintiffs from a judgment in favor of Johnston the 
surety. 


The plaintiffs’ counsel say “the first question to be determined is 
whether the words, ‘acts of God, fire and dangers of navigation’ which 
were excepted in the charter party, would cover a loss by explosion ?” 
and they cite 14 An. 50] ; 5 R. 138; 23 Law Rep. 277; 16 Howard 472; 
24 How. 386; 1 Sprague 477, 1 Clifford 322; 8 Wallace 160 and 162; 
1 Parsons on Ship. and Adm. 257, as authority in the negative. These 
authorities refer to the responsibility of owners as common carriers 
and most of them are based on the act of Congress declaring the fact 
of explosion to be full prima facie evidence of negligence on the part 
of the defendant; while this is an action by the owners against their 
lessee for the value of the property hired by them to the latter. “The 
lessee is bound, first, to enjoy the thing leased as a good administrator 
according to the use for which it was intended by the lease; second, to 
pay the rent at the terms agreed on.” R. C. C. 2710. 

The evidence in this case does not show that the defendant violated 
this obligation ; and we think it unnecessary to go into an analysis of 
the conflicting testimony in order to ascertain and definitively setile 
upon the cause of the explosion on scientific principles. 

The charterer, when he has complete control of the vessel, as in this 
case, is pro hac vice owner as to parties dealing with him in such capa- 
city, but he is not such in a contest with the actual owners for the 
value of the vessel under the terms of the charter party. In such 


contest the burden is on the owners to prove the negligence of the 
charterer. 

It is therefore ordered that the judgment appealed from be reversed 
and that there be judgment in favor of defendant and warrantors with 
costs. 

Rehearing refused. 
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No. 4841. 


ALFRED HENNEN, Mrs. A. M. HENNEN, Executrix and Universal Lega- 
tee, subrogated, v. ForGxt, GUILLOTET et al. Pike, BROTHER & 
Co., garnishees. 


On the day fixed for hearing on the rule taken by plaintiffs on the garnishees in this suit to 
show cause why their answers should not be taken for confessed, an exception to the 
motion made by the garnishees for leave to amend and explain said answers, was object- 
ed to by plaintiffs on the ground that it was too late, and overruled by the judge a quo. 
There was no error in this ruling. 

The garnishees evinced no disposition to refuse or neglect to answer, or prevaricate. Their 
original answers were not drawn as definitely as they might have been, but when read in 
reference to the manifest intent of the interrogatories which were addressed to them as 
bankers, gave a negative response to all the questions. 

When a depositor’s account with his banker is closed, the inference is clear and manifest 
that he has no funds in the hands of said banker. 


PPEAL from the Sixth District Court, parish of Orleans. Saucier, 
J. B. R. Forman, for plaintiffs and appellants. Hays & New, for 
garnishees and appellees. 

HowkELtt, J. The plaintiff having judgment against Victor Gerodias 
issued garnishment process against Pike, Brother & Co., and to the 
usual interrogatories added a fourth and fifth, to wit: Fourth—Does 
not Victor Gerodias keep an accountin your bank? Fifth—Has not 
Victor Gerodias a bank box or other special deposit in your bank 
vault or in your posession or under your control, and what are the 
marks, numbers and value of the same and contents, and is not the 
same sufficient to satisty this writ of execution ? 

The day (twenty-fifth March, 1875) after the service of said inter- 
rogatories the following answers were filed. 

““ Now come into court Pike, Brother & Co., bankers, through Paul 
Blanc, one of the firm, who, responding to the interrogatories pro- 
pounded in this case, says: First, second and third interrogatories 
are answered under oach as follows: Victor Gerodias has kept an 
account with us but has made no deposit since the second day of 
January last, 1873. His account with us is closed. Interrogatory 5—We 
have on special deposit a bank box in our vault, No. 1932, the property 
of Victor Gerodias; what may be the contents or value thereof, we 
know not. 

Signed, PIKE, BROTHER & CO., 
By Pau Banc.” 

On seventeenth April the plaintiff moved to take the interrogatories 
for confessed and for judgment against the garnishees for the full 
amount of the writ against Gerodias, which the court refused, but sug-: 
gested a rule to show cause, and the plaintiff, reserving a bill of excep- 
tions to this ruling, took the rule on the garnishees to show cause why 
the interrogatories one, two, three and four should not be taken as 
confessed, on the ground that they have failed to answer the same. 
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On the day fixed for hearing, the garnishees asked leave to amend 
and explain their answers, which was allowed, and the plaintiff ex- 
cepted, because the amendments came too late and because the original 
answers were‘ not responsive to the first second and third interroga- 
tories, and the failure to answer the second and the fourth amounted 
to a confession, and the garnishees can not explain or contradict such 
confession nor amend. 

The amended answers are ‘‘ that they intended, in saying the ac- 
count of Gerodias was closed, that said Gerodias had no funds what- 
ever in their hands or under their control, belonging to said Gerodias 
or in which he had any interest at the date of the service of said inter- 
rogatories. That they intended by that answer to negatively reply to 
interrogatories one, two, three and four, and tv say that they had no 
funds of said Gerodias in their hands or under their control at said 
date.” 

. There was judgment for the garnishees and plaintiff appealed. 

We are of opinion that there was no error in these rulings. The 
garnishees evinced no disposition to refuse or neglect to answer or to 
prevaricate. Their original answers were not drawn as definitely as 
they might have been, but when read in reference to the manifest in- 
tent of the interrogatories which were addressed to bankers, they show 


a negative response to all the questions. When a depositor’s account 
with his banker is closed, the inference is clear and irresistible that he 
has no funds in the hands of the banker. 

Judgment affirmed. 


No. 5368. 
ANN DALrTon, for the use of, etc. v. Succession OF Patrick HALPIN. 


A suit against an administrator of an estate for alimony by natural children can not be 
maintained. 
PPEAL from the Second District Court, parish of Orleans. Tissot, 
J. Robert G. Dugué, for plaintiff and appellant. T. Gilmore & 
Sons, for defendant and appellee. 

Lupe.ine, C. J. The plaintiff sues for alimony for her children 
from the succession of their natural father. 

The administrator excepted on the ground, among others, that 
proper parties were not made. This exception was maintained ; and 
the plaintiff appealed. 

In the case of Drouet v. Succession of Drouet, it was held that a suit 
against an administrator of an estate for alimony by the natural chil- 
dren will not be maintained. C. C. 241, 919. 

It is therefore ordered that the judgment of the lower court be 
affirmed with costs of appeal. 
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No. 4345. 


Heirs OF JOHN SLIDELL v. J. HUPPENBAUER.* 


The act of Congress, July 17, 1862, to suppress insurrection, etc., and the joint resolution of 
the same date explanatory of it, are to be construed together. Under the two thus con- 
strued, all that could be sold by virtue of a decree of condemnation and order of sale 
under the act was a right to the property seized, terminating with the life of the person 
for whose offense it had been seized. 


The fact that such person owned the estate in fee simple, and that the libel was against all 
the right, title, interest and estate of such person, and that the sale and Marshal's deed 
professed to convey as much, does not change the result. 

On revising the decree of confiscation by the tribunal of last resort, the rights of the parties 
and the questions at issue at the time of the libel and decree were the subjects of 
inquiry. The rights which the plaintiffs now assert were not those at issue. They could 
not have intervened in the confiscation proceedings against John Slidell, to assert rights 


which only accrued to them long afterwards, namely, on the death of their father, John 
Slidell. 


The litigation on the writ of error and the revision by the Supreme Court of the United 
States only involved the validity of the confiscation. In this instance, the question 
is, are the plaintiffs entitled, under act of July 17, 1862, to the property in controversy, 
since the death of their father, notwithstanding there was a valid confiscation of it 
under said statute? The question must be decided in the affirmative. 

PPEAL from the Fourth District Court, parish of Orleans. 7 héard, 
J. Clarke, Bayne & Renshaw, for plaintiffs and appellees. LD. 

Madison Day, for defendant and appellant. 

Wrty, J. The plaintiffs, the heirs of John Slidell, sue the defend- 
ant for two lots of ground and the buildings on Common street, which 
he acquired under a writ of venditioni exponas issued on the judgment 
condemning them, under act of Congress of July 17. 1862, as the prop- 
erty of John Slidell; they also claim the rents of said property since 
the death of Mr. Slidell, July 30, 1871. There was judgment for 
plaintiffs and defendant has appealed. ‘ 

In Bigelow v. Forrest, 9 Wallace 339, the Supreme Conrt of the 
United States decided that the act of July 17, 1862, ‘to suppress 
insurrection, to punish treason and rebellion, to seize and confiscate 
the property of rebels, and for other purposes,” and the joint resolu- 
tion of the same date explanatory of it, are to be construed together. 
Under the two thus construed all that could be sold by virtue of a 
decree of condemnation and order of sale under the act was a right 
to the property seized, terminating with the life of the person for 
whose offense it had been seized. The fact that such person owned 
the estate in fee simple, and that the libel was against all the right, 
title, interest, and estate of such person, and that the sale and mar- 
shal’s deed professed to convey as much, does not change the result. 
In Micou v. Day, Heirs of John Slidell v. Brugere and the same v. 
Heath, this court followed the interpretation of the act of July 17, 
1862, given by the Supreme Court of the United States in Bigelow v. 
Forrest and held that the confiscation did not reach beyond the life of 
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the offender. These decisions were, on writ of error, affirmed by that 
court. We regard the question as settled and must decide this case as 
we did those of the same plaintiffs against Brugere and Heath. The 
defendant, however, contends that as the plaintiffs were parties to the 
writ of error to the Circuit Court for the District of Louisiana and the 
cases known as the confiscation cases, 20 Wallace 104, they are con- 
cluded by said decision from claiming that the decree of condemnation 
only extended to the life estate of John Slidell, because bv said judg- 
ment the decree of condemnation of the District Court was ordered to 
be affirmed, which declared the lots in question ‘‘ the property of John 
Slidell” etc., “be and the same is hereby condemned as forfeited to 
the United States.” This same judgment condemned also the lots 
involved in the suit of these same plaintiffs against Brugere and also 
against Heath—all of Slidell’s property was confiscated in this same 
decree rendered in the case styled United States v. 844 lots and 16 
squares of ground, the property of John Slidell on the docket of the 
district court—yet in the cases mentioned this court held that the con- 
demnation and sale only extended to the life estate of Slidell. The 
confiscation in the case of Benjamin, under a similar decree, this 
court held in the case of Micou v. Benjamin, to extend only to the life 
estate of the offender. In Bigelow v. Forrest, all ‘‘ the real property 
mentioned and described in the libel” was condemned and sold, yet 
the Supreme Court of the United States decided that ‘under the act 
of Congress the district court had no power to order a sale which 
should confer upon the purchaser rights outlasting the life of French 
Forrest. Had it done so it would have transcended its jurisdiction.” 
How the title of the defendant, a purchaser under the same decree 
and order of sale as that under which Brugere and Heath purchased, 
could acquire a better title than they did, or than that received by 
him at the adjudication, because of a subsequent revision and affirm- 
ance of the said decree by the Supreme Court of the United States, it 
is difficult to imagine. And how the litigation of the writ of error to 
which plaintiffs were made parties, after the death of their father, 
John Slidell, and the decision maintaining the confiscation, can estop 
them from asserting rights which arose subsequent to the confiscation 
and which under act of July 17, 1862, were reserved to them notwith- 
standing the validity of the confiscation, it is likewise difficult to 
understand. In revising the decree of condemnation the rights of the 
parties and the questions at issue at the time of the libel and decree 
were the subjects of inquiry. The rights which the plaintiffs now 
assert were not then at issue. They could not have intervened in the 
confiscation proceedings against John Slidell to assert rights which 
only accrued to them long afterward, namely, on the death of their 
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father John Slidell. The litigation on the writ of error and the revis- 
ion by the Supreme Court of the United States only involved the 
validity of the confiscation. Here the question is, are the plaintiffs 
entitled under act of July 17, 1862, to the property since the death of 
their father, notwithstanding there was‘a valid confiscation of it under 
said statute. Under the decisions of this court and the Supreme 
Court of the United States in similar cases the question must be 
decided in the affirmative. 
Judgment affirmed. 


* Carried by writ of error to the Supreme Court of the United States. 








No. 5312. 


Mrs. JANE H. H. Topp v. JoHN BourKE. VAN SOLINGEN & CARPEN- 
TER, called in warranty. 

From the evidence in this case, the relations of the two defendants in warranty toward the 
plaintiff must be regarded as beiug something more than those of brokers. Their func- 
tions and obligations did not cease upon merely bringing together the parties that were 
to contract and leaving them to arrange their business as they saw best. They must be 
regarded in the light of mandatories and as having assumed themselves this character, 
in consequence of which they were bound to use the same diligence and precaution to 
prevent fraud being practiced upon the plaintiff, that a prudent man would use in 
regard to his own affairs. Their not having done so, makes them responsible for the 
consequences of the trand which they could have detected and defeated by ordinary 
diligence. 

ie from the Fourth District Court, parish of Orleans. Lynch, 

J. W. B. Lancaster, for plaintiff and appellee. Richard Shackle- 
ford, for defendant and appellee. Braughn, Buck & Dinkelspiel, and 

G. L. Hall, for warrantors and appellants. 

TALIAFERRO, J. The plaintiff had twelve hundred dollars, which 
she was willing to put out at interest on mortgage security, and en- 
tered into an arrangement of the sort, as she supposed, with the de- 
fendant, Bourke, through the agency and advice of Van Solingen & 
Carpenter, brokers engaged in real estate business, the negotiation of 
mortgages, and matters of that kind. These brokers found that one 
William McC. Jones, a notary public, had a mortgage note, purporting 
to be signed by Bourke, the defendant, by making a cross mark for 
twelve hundred dollars, which they were informed Bourke desired to 
have discounted, McC. Jones representing to them that the property 
proposed to be mortgaged was worth five thousand dollars and the 
title good, and the acts prepared to be passed before him. The plain- 
tiff was informed of these facts, and advised by the brokers to make an 
investment of her money in the manner proposed, which she accordingly 
did, after going to see the property proposed to be mortgaged and on 

25 
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further conference with the brokers and the title to the property being 
examined by an attorney. It turned out that the pretended note and 
mortgage were forgeries, gotten up by McC. Jones, the notary, who, 
some time after this operation, abrconded with the money which he 
had pretendingly received for Bourke. 

The plaintiff brought this suit against Bourke on the note she re- 
ceived, and, subsequently, in an amended petition, called Van Solingen 
& Carpenter in warranty. Judgment was rendered in favor of Bourke, 
but in favor of the plaintiff against Van Solingen & Carpenter, in solido, 
for twelve hundred dollars, with interest, etc., and they prosecute this 
appeal. 

A solution of this case depends mainly upon the conclusions to be 
drawn from the evidence, and that is conflicting. The plaintiff herself, 
her sister and father testify on her behalf, and the brokers in their own 
behalf. 

The brokers say in their evidence that they knew nothing of their 
own knowledge of Bourke, whose note was to be discounted, nor of the 
property to be mortgaged, but derived their knowledge from McC. 
Jones, with whom they had frequent business transactions, and in 
whose integrity they had always implicitly confided. They both flatly 
deny that they ever told the plaintiff they were well acquainted with 
Bourke. The plaintiff is equally as positive in asserting that Carpenter 
was asked by her if he knew Bourke, and that he replied he did; that 
Bourke was a man of the highest reputation, a man he would trust 
with any amount of money. The plaintiff’s sister is equally positive 
in her statement that Van Solingen told her that he knew this man 
Bourke very well, but he said: ‘When you go to look at the house, 
you must not go in, because Mr. Bourke was a very proud man, and 
he did not want any person in the neighborhood to know he was bor- 
rowing money.” The plaintiff’s father is equally positive in his state- 
ment that he asked Carpenter if he knew Bourke, and that he answered 
he knew him perfectly, and that he knew the property. 

If we attach credit to the statements of the plaintiff and those of her 
sister, we must infer that the brokers used persuasive means to induce 
the plaintiff to make the investment, and even a doubt might arise 
whether they did not take the initiative in the matter of making the 
investment. When placed upon the stand as a witness and being in- 
structed by the attorney to tell all that transpired between herself and 
the brokers in regard to investing her money, the plaintiff said: ‘I 
was advised by them, who knew I had this money, to invest it—that it 
would be much better to put it out on a mortgage and to get interest. 
They advised me to do this in the capacity of friends, as they had 
known my family for years, as well as myself. I told Mr. Carpenter 
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that I did not wish to invest the money in anything, and I would 
rather keep it and get no interest. He then stated that it was not per- 
fectly safe to keep money in that manner. I told him we had had so 
much trouble that I would rather keep my money; that I had worked 
hard for it. He said no, that there would be no trouble, and that he 
would see that all was perfectly safe ; that he would see to it as if it 
was for his own daughter, and that it would be perfectly right. He 
told me to go and look at the property, as it was very seldom that one 
could find an opportunity to loan out so small an amount on good mort- 
gages. He cautioned me before going to look at the property not to 
enter the house, because the gentleman who wished to borrow did not 
want it known that he was borrowing money, and that he was a very 
proud man; that we could look at the house from the outside and see 
that it was fully worth that amount of money.” * * . 
‘‘So we went the next day to Van Solingen & Carpenter to pay the 
money for the note. I then noticed that the man, John Bourke, signed 
his name with a mark. I thought it very strange that a proud man, as 
he was represented to be, was not able to sign his name, and I said to 
Mr. Carpenter: ‘This man signs his name with a mark.’ He said yes. 
I said it is very strange, being such a proud man, that he should sign 
his name with a mark.” ° e ba e . e 
**T would like to see the man who made that mark; there is nothing to 
prove that it is his mark. Isaid: ‘ Did you see him sign the mark ?’ 
and Mr. Carpenter said yes. Then I said: Very well; if you saw 
him make the mark it is all right. I rely ou your word. I believe 
you are a friend of mine, and if anything was wrong you would tell 
me. The money was then paid. Mr. Van Solingen also advised me 
to do it.” 

The plaintiff’s sister testifies in this manner: “I had a property, 
and at the time there was a note coming due on it. Messrs. Van Solin- 
gen & Carpenter were the agents to procure more money on it. I let 
the property I had go; it was sold by the sheriff, and this Messrs. Van 
Solingen & Carpenter knew, and that we had the money. Mr. Van 
Solingen came up to the house, and he said to me: I have a splendid 
piece of property for you to invest your money in. It was much safer 
to invest it than to keep it idle, and also to keep it in the house.” * * * 
‘“*When the note became due, I told her (the sister) it was time to 
renew the insurance. She went down to Van Solingen & Carpenter 
to see about it. The moment I went in, Mr. Van Solingen said: ‘I 
never liked that Mr. McC. Jones, and,’ he says, ‘he was put in the 
Louisiana Retreat for drinking.’” * . bd . ° 
‘* When I went to Messrs. Van Solingen & Carpenter they acted very 
strange; they did not wish to interest themselves in the case at all.” 
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Then there is the father’s testimony, corroborating in several im- 
portant particulars the statements of the two daughters. He says that 
he dissuaded the plaintiff from making the investment ; that he thought 
it a bad investment for a young lady to have anything to do with mort- 
gages, and told her she had better not; but she held out that Mr. Car- 
penter had said this and that, and what great good we could do this 
man and Carpenter. The statement of this witness is that he went to 
the office of Van Solingen & Carpenter for the purpose of asking a few 
business questions relative to the mortgage. The record shows that he 
made special inquiries of Carpenter as to the object and purport of the 
mortgage; whether he knew the party with whom they were to deal, 
and if he knew the property. He inquired of him if there was an ab- 
stract of the title; that after the thing was talked over, Carpenter 
said the deeds and everything were correct, and that he would attend 
to the insurance being made out in his daughter’s name. He then 
says he asked Carpenter if he was present and saw these deeds signed 
in the notary’s office, and he said he was. My daughter, he continues, 
had previously asked him as to the signature of Mr. Bourke being 
made with a cross or mark. Mr. Van Solingen said that he was so well 
acquainted with the man that there was not the slightest or most re- 
mote danger. This witness, after much detail, says: ‘‘ The substance 
of the whole conversation was just simply this, that they vouched for 
the correctness and honesty, and uprightness of the mortgage; that 
they had known this man for years; that he was above reproach, and 
there would be no difficulty in getting the money when the mortgage 
fell due.” 

Here then are three witnesses, two of whom have no direct interest 
in the case against two who have. In regard to the plaintiff we must 
bear in mind that she is a young woman obviously ignorant and un- 
skilled in negotiations of the kind, evidently distrustful and hesitat- 
ing, and at first, unwilling even, to make an investment, fearful of 
risking a loss of her money. That state of feeling and a disposition 
of that sort, it was natural to expect in a female of her years, wholly 
inexperienced in making investments of money. All the particulars 
of the negotiations that occurred in making this instrument are 
detailed by the two sisters at considerable length, and the circum- 
stances under which they were made are given with minuteness. This 
was to be expected. The lending out of $1200, all the plaintiff's money, 
was to her a very important matter, and it is not to be wondered at 
that the circumstances attending the act created durable impressions 
upon her mind. More reliance, we should be inclined to think, might 
be placed on the memories of those two witnesses in regard to all that 
occurred during the transaction, than upon those of the brokers, who, 
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in the midst of other business, perbaps of much greater magnitude and 
importance, were not so exclusively absorbed in thinking of this single 
subject. 

There is no good reason why the statements of these three witnesses, 
involving no contradictions, betraying no want of consistency, and 
being plain, simple and natural, should be disregarded, because they 
are so curtly contradicted by the brokers testifying in their own behalf. 
We must, from the evidence, regard the relations of these two defend- 
ants toward the plaintiff as being something more than those of brokers. 
Their functions and obligations did not cease upon merely bringing 
together the parties that were to contract and leaving them to arrange 
their business as they saw best. We must regard them in the light of 
mandatories, and as having assumed the character themselves, that 
they were bound to use the same diligence and precaution to prevent 
fraud being practiced upon the plaintiff that a prudent person would 
use in regard to his own affairs. 

The evidence justifies the conclusion that they evinced an unusual 
desire that the investment should be made; that they were persistent 
in their recommendations to the plaintiff to invest her money, assuring 
her of the safety and advantage to her of the operation. They more- 
over assumed the responsibility of giving their personal attention to 
the transaction, and seeing that everything should be fully and cor- 
rectly done to render it safe and beyond all hazard. Upon these assur- 
ances alone, and looking to them for their fulfillment, we are satisfied, 
the plaintiff was induced to lend her money. True, it is shown that 
they advised that the title should be examined, and were instrumental 
in employing an attorney to do it; but no examination or scrutiny was 
made of the note, the mortgage, the transfer of the policy of insurance, 
nor of the mortgage certificate, if there were one. Four forgeries were 
necessary in the transaction to carry it out—Bourke’s signature to the 
note, his signature to the mortgage, his signature to the transfer of the 
policy of insurance, and the recorder’s signature to the certificate ot 
mortgage. The forged act of mortgage contains a clause reciting that 
‘according to the annexed certificate of the recorder of mortgages in 
and for the city and parish, dated this day, it will appear that said 
property is free of all incumbrance in the name of the mortgageor.”’ 
Now, the brokers knew that the money to be advanced by the plaintiff 
was to pay off a mortgage then existing, made by Bourke. It is clear 
that a circumspect examination of these papers would have developed 
the fraud intended, and have saved the plaintiff from being made the 
victim of it. Yet, these defendants chose to rely implicitly upon the 
integrity of the notary, of whom, after the fraud became known, one of 
them said he “never thought much of this McC. Jones.” The purpose 
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of McC. Jones in having Bourke’s house and premises examined with- 
out his knowledge or that of his tenants was sufficiently explained 
after the perpetration of the fraud. His solicitude that the equanimity 
of Bourke’s tenants should not be disturbed by persons interested in 
knowing the value of the property, instead of exciting suspicion in the 
minds of the brokers, was appreciated by one of them at least, for Van 
Solingen, when interrogated as to whether or not he advised the plain- 
tiff and her sister, when they went to look at the property, not to go 
inside of the house because Mr. Bourke was a very proud man and did 
not wish it known in the neighborhood that he was borrowing money, 
answered ‘that McC. Jones stated he did not wish the tenants dis- 
turbed any more than was necessary.” To the question: “Did you 
tell them that?” he answered: “It is very probable that I told them 
what Mr. Jones stated to me.” 

We have attentively reviewed the evidence found in this suit, and 
think it sustains the judgment appealed from. 

The case of Buddecke v. A. & A. Harris, 20 An. 563, presented on 
the part of the defendants as sustaining them, is not a parallel case 
with this one. 

It is therefore ordered that the judgment of the district court be 
affirmed with costs. é' 


HowELt, J., dissenting. On third November, 1873, plaintiff as holder 
of a note of $1200, dated twenty-third of August and due at one year 
from date, and mortgagee in the act of mortgage executed to secure 
its payment, sued the defendant as maker of said note, and asked that 
the mortgage be enforced. The defendant answered denying having 
executed or signed the note or act of mortgage, and denying any in- 
debtedness to plaintiff, whereupon she filed an amended petition alleg- 
ing that she received the note from Van Solingen & Carpenter, a firm 
of brokers, composed of H. M. Van Solingen and John C. Carpenter, 
who represented the note to be good and genuine, and received from 
her the full value thereof; that relying entirely upon their skill and 
correctness as brokers and paying them for their services, she made no 
personal effort to ascertain the genuineness of the note or mortgage; 
that they undertook to give her a perfectly good investment for her 
money, but they were guilty of gross neglect or incompetency ; and that 
by virtue of their employment, and expressly or verbally, guaranteed 
the note as such, and are bound to her as warrantors, and she called 
them in warranty. 

They filed a general denial, and after hearing evidence the court a 
qua rendered judgment dismissing the suit as to defendant Bourke, and 
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against Van Solingen & Carpenter as warrantors for the amount of the 
note, from which they appealed. 

The material facts, according to my estimate of the testimony, are, 
that one William McC. Jones, a notary public, informed the appellants 
that Bourke wished to effect a loan of $1200 on a mortgage upon a 
certain piece of property worth $5000; they stated to him that they 
knew a party who wished to invest such an amount, but it must bea 
good and secure investment; the notary gave a description of the 
property, and the appellants saw and advised plaintiff to examine it, 
which she did, and expressed herself satisfied as to its value; the 
notary then left the papers prepared by him with appellants, who ad- 
vised plaintiff to employ a lawyer to examine the titles, which was 
done, and the lawyer reported favorably, and the matter was closed at 
the office of the appellants by the delivery of the note to the plaintiff 
and the money to the notary. A few days before the maturity of the 
note plaintiff called on one of the appellants, who advised her, as the 
note was not in bank, to notify Bourke that it was about to mature. 
She called on him, never having seen him before, and he denied owing 
such a note. She informed appellants, and one of them went with her 
to see the notary; but learned from a Mr. T. S. Elder, with whom it 
seems the notary kept his office, that the notary had left, and he, El- 
der, feared it was a trick or fraud similar to those he had perpetrated 
against other parties, whom he named. Bourke testified that he did 
not execute the note or mortgage in suit. There is no proof that the 
appellants bound themselves personally for the debt. The statements 
of the plaintiff, her sister and father, as to what the brokers said about 
the defendant, Bourke, and the nature of his credit and the note, do 
not, in my opinion, make the brokers the guarantors of the notary, or 
the genuineness of the note and mortgage, as they are not shown to 
have had any knowledge or suspicion of the fraud; and the question is, 
are they liable as warrantors or guarantors, as charged ? 

A broker or intermediary is he who is employed to negotiate a matter 
between two parties, and for that reason is considered the mandatory 
of both. His obligations are similar to those of an ordinary mandatory, 
with this difference, that his engagement is double, and requires that 
he should observe the same fidelity to all parties, and not favor one 
more than the other. He is not responsible for the events which arise 
in the affairs in which he is employed; he is only, as other agents, 
answerable for fraud or faults. Except in case of fraud, he is not an- 
swerable for the insolvency of those to whom he procures sales or 
loans, although he receives a reward for his agency and speaks in favor 
of him who buys or borrows. Commercial and money brokers, besides 
the obligations which they incur in common with other agents, have 
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their duties prescribed by the laws regulating commerce. R. C. C., 
articles 3016, 3020. 

In this case, I think the evidence does not establish fraud or fault on 
the part of the appellants. They with others had confidence in the 
notary, who up to about the maturity of the note in suit, bore a good 
reputation in the community, and the transaction was conducted as was 
usual in similar transactions. They acted with the fidelity of ordinary 
mandatories, and are not responsible to plaintiff, as charged. 

For these reasons I dissent. 

Mr. Justice Wyly concars in this dissenting opinion. 

Rehearing refused. 








Ne. 3547. 
Joun S. AND Louise SKINNER v. WILLIAM C. SIBLEY. 


Whether, in this instance, the tutrix was indebted or not to her minor children, is a matter 
of indifference, inasmach as their mortgage was not recorded, as required, by the first of 
January, 1870, but only on the ninth of May of said year. 

PPEAL from the Seventh District Court, parish of Orleans. Cod- 
lens, J. Breaux, Fenner & Hall, for plaintiffs and appellees. Camp- 
bell, Spofford & Campbell, for defendant Sibley. Gustavus Schmidt, for 

Agiaé Gallier and Esterbrook, called in warranty, and appellants. 

Moreau, J. Petitioners allege that their mother, their tutrix, owes 
them $669 22, according to her account filed in the Second District 
Court of New Orleans on the twenty-third of April, 1859; that on the 
twenty-sixth of September, their mother acquired a house and lot at 
the corner of Rampart and Customhouse streets, in this city, which is 
now in possession of the defendant. They claim a tacit mortgage upon 
this property to the extent of their mother’s indebtedness to them, and, 
after due notice, seek to have the same recognized, and ask that the 
defendant be ordered to pay them the amount due, or, in default 
thereof, that the property be sold to pay the same. 

The defendant answered, calling Mrs. John Gauche, the represen- 
tative of John Gauche’s estate, from whom he purchased, in warranty. 
Mrs. Gauche called in Gallier and Esterbrook, from whom John Gauche 
parchased. 

Mrs. Gallier, representing her husband deceased, denied that there 
existed at the time of the sale any mortgage on the property in favor 
of the plaintiffs, and that the mother’s acknowledgment of the same is 
false and fraudulent. 

Esterbrook makes the same answer. There was a judgment in favor 
of the plaintiffs, and against the warrantors seriatim. Messrs. Gallier 
and Esterbrook appeal. 
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Whether the tutrix was or was not indebted to her minor children is 
a matter of indifference, inasmuch as their mortgage was not recorded 
by the first of January, 1870. It was only recorded on the ninth of 
May, 1870. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be avoided, annulled and reversed as regards the ap- 
pellants, and that there be judgment in their favor, with costs in both 
courts. 

Rehearing refused. 








No. 5595. 
STATE OF LOUISIANA v. Nep TAYLOR. 


The record shows the accused was present during the trial, that he was arraigned and 
pleaded not guilty. Nothing more was necessary. 

The transcript, which is very badly made up, does not show that the accused was asked if 
he had anything to say why judgment should not be pronounced against him. It is not 
considered that this ceremony is necessary, though usual and perhaps prudent, in cases 
not capital. 


The regular venire drawn for the term was set aside on the objections urged by defendant, 
that it had been drawn under the act of 1873 instead of that of 1868, and the special 
venire shows that it was drawn under an order of the judge commanding the same. The 
defendant's objection to the drawing of the jury can not be maintained. 

The refusal of the judge a quo to permit the accused to contradict the official acts of the 
clerk by his parol evidence was proper. 

PPEAL from the Fourth Judicial District Court, parish of As- 
eension. Flagg, J. Criminal case. M. Marks, District Attorney, 
for the State, appellee. Nichols & Pugh, for defendant and appellant. 

Lupe.tina, C. J. The defendant and appellant in the above suit has 
been tried and convicted of horse stealing, and from a judgment sen- 
tencing him to two years’ imprisonment in the penitentiary, he has 
taken this appeal. 

Defendant assigns for error : 

First—That the record does not show that the defendant was present 
in court during the various stages of the trial. 

Second—That the record does not show that the accused was asked, 
before sentence, if he had anything to say why sentence should not be 
pronounced against him. 

First—We think thé record does show that the accused was present 
during the trial. He was arraigned and pleaded not guilty. During 
the course of the trial several bills of exceptions were taken to the 
rulings of the judge, and after conviction he filed a motion for a new 
trial. 

Second—The transcript, which is very badly made up, does not show 
that the accused was asked if he had anything to say why judgment 
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should not be pronounced against him. But we do not consider this 
ceremony necessary, though usual and, perhaps, prudent, in cases not 
capital. 4 Black. 375; 2 Hale’s P. C. 401, 407, 408; 1 Chit. Cr. Law 
720; West v. State, 2 Ala. 212, Archibald C. of Practice, p. 676. 

Third—The regular venire drawn for the term was set aside on ob- 
jections urged by defendant, that it had been drawn under the act of 
1873 instead of that of 1868, and the special venire shows that it was 
drawn under an order of the judge commanding the same. 

The refusal of the judge to permit the accused to contradict the offi- 
cial acts of the clerk by his parol evidence was proper. 

It is therefore ordered that the judgment of the lower court be 
affirmed with costs of appeal. 

Rehearing refused. 








No. 2804. 
JAMES L. LOBDELL v. BUSHNELL AND OTHERS. 


Compensation allowed to experts, auditors and judicial arbitrators is, by article 552 Code of 
Pratice, to be paid, as well as the taxed costs, by the party cast; and this implies a delay 
of payment until the termination of the suit. 

PPEAL from the Fourth District Court, parish of Orleans. Theard, 

J. Elmore & King, for plaintiff and appellant. G. Schmidt, for 
defendant and appellee. J. H. Grover, for Henry Bezou, auditor of ac- 
counts, appointed by the court, and Henry Bezou, in propria persona. 

LupELinG, C.J. During the progress of this suit the district judge 
appointed Henry Bezau, auditor, to examine the accounts between the 
parties. He charged seven hundred and fifty dollars, for which he 
asked the court to allow him a judgment against the plaintiff and de- 
fendants, in solido, in a rule taken in said case, and the court rendered 
a judgment in his favor for said sum against all the parties, in solido. 

From this judgment the plaintiff has appealed. Judgment was ren- 
dered in favor of the plaintiff against the defendants, and although 
one of the defendants succeeded in getting the judgment reversed as 
to him, still there is a judgment in favor of plaintiff against the other 
defendants. 

In the case of the city of New Orleans, claiming expropriation of 
property, etc., 19 An. 382, this court said: ‘Compensation allowed 
to experts, auditors and judicial arbitrators is, by article 552 Code of 
Practice, to be paid, as well as the taxed costs, by the party cast; and 
this implies a delay of payment until the termination of the suit.” 

It is therefore ordered that the judgment against the plaintiff be 
annulled, and that the appellee pay costs of appeal. 
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No. 5610. 
Tue State OF LOUISIANA Uv. JERRY GUSTAVE et als. 


It sometimes happens that the prosecution, in order to exclude the evidence of a material 
witness for the defendant, prefers his indictment against both jointly. In such case, 
according to legal authority, if no evidence whatever be given to affect a person thus 
unjustly made a defendant, the judge in his discretion may direct the jury to acquit him 
in the first instance, so as to give an opportunity to the other defendant to avail himselt 
of his testimony. 

From this authority, as laid down, the inference would seem to be that, when the judge con- 
siders the evidence of sufficient weight to question the innocence of the parties sought to 
be made witnesses for the principal defendant, he should not order their acquittal. The 
ruling of the judge a que in this case is in conformity with this doctrine, and must there- 
fore be maintained. 

PPEAL from the Fifth Judicial] District Court, parish of East Baton 
Rouge. Dewing, J. Criminal trial. A. O. Read, district attorney, 

A. P. Field, attorney general, for plaintiff and appellee. A. S. Herron, 

for defendant and appellant. 

TALIAFERRO, J. Jerry Gustave, as principal, and James Small, 
Henry Young and Henry Bowles, as accessories before the fact, were 
indicted for the murder of one George Connor. The three parties in- 
dicted as accessories were acquitted. Jerry Gustave was found guilty 
of manslaughter and sentenced to hard labor in the penitentiary for 
the term of ten years. He appeals from the judgment. 

It appears from a bill of exceptions in the record that after the State 
had closed its testimony, the accused, by his counsel, moved the court, 
there being no evidence to convict Joseph Small, Henry Young and 
Henry Bowles, accused as accessories, to submit the case to the jury as 
to those parties, so that they might be acquitted and made competent 
witnesses for defendant, Jerry Gustave, to use on his trial. This appli- 
cation the court refused to grant. 

Again, after the testimony was closed, the accused made a similar 
application to the court, which was again refused. The complaint is 
that the defendant was deprived of the benefit of the testimony of 
these persons and was compelled to submit his case to the jury without 
their testimony. 

After the finding of the jury, acquitting the three parties indicted as 
accessories and convicting Jerry Gustave, he moved the court for a 
new trial. The judge of the lower court, in giving his reasons for 
refusing the application to submit the cases of the parties indicted as 
accessories to the jury before that of the principal, says he considered 
the evidence against the said three parties as of sufficient weight and 
importance to warrant him in overruling the application. The law as 
found in Archbold’s Criminal Pleading, vol. 1, p. 148, is that: ‘It 
sometimes happens that the prosecution, in order to exclude the evi- 
dence of a material witness for the defendant, prefers his indictment 
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against both jointly. If, therefore, in such a case, no evidence what- 
ever be given to affect a person thus unjustly made a defendant, the 
judge in his discretion may direct the jury to acquit him in the first 
instance, so as to give an opportunity to the other defendant to avail 
himself of his testimony.” 

From this authority the inference would seem to be that when the 
judge considers the evidence of sufficient weight to question the inno- 
cence of the parties sought to be made witnesses for the principal de- 
fendant, he should not order their acquittal. 

It is manifest from the reasons assigned by the judge in this case 
that his mind, from hearing the evidence, was not satisfied with the 
innocence of these parties. 

We conclude the ruling of the court was correct. 

Judgment affirmed. 





No. 3955. 
Hypro.yTe GALLEY v. LEOPOLD GuUICHARD, Tax Collector. 


The State has the power to establish a police for the various municipal corporations which 
she has created and which she employs in the administration of government. As she 
could establish a police department in every parish of the State, no reason can be seen 
why she could not pass an act establishing a Metropolitan Police district composed of the 
municipal corporations (cities and parishes) mentioned in the act on the subject, and 
require the expenses thereof to be apportioned among them severally in proportion to 
the number of policemen employed in each. This has been done in the acts of 1868 and 
1869, establishing and regulating the Metropolitan Police district. 

It is not pretended that plaintiff is required to pay a greater tax than any other citizen in 
the parish of St. Bernard, nor is there any proof showing that the apportionments assessed 
by the police commissioners for the years 1869 and 1870 are not just and in proportion to 
the number of officers and policemen assigned to police duty in said parish during said 
years. So that plaintiff, not being required to pay an unequal tax for the expenses of 
policemen actually employed for the public welfare in the parish of St. Bernard, has no 
cause to complain ; none of his constitutional rights have been violated. 


PPEAL from the Second Judicial District Court, parish of St. Ber- 
nard. Pardee, J. Sambola & Ducros, for plaintiff and appellant. 
J. R. Beckwith, for defendant and appellee. 

Wyty, J. The plaintiff appeals from the judgment dissolving the 
injunction sued by him to restrain the collection of the Metropolitan 
Police tax assessed to him by the police jury of the parish of St. Ber- 
nard for the years 1869 and 1870. 

The most important objection to this tax set up by him, is that it is 
not equal and uniform throughout the Metropolitan Police district. 
That it is equal and uniform throughout the parish of St. Bernard is 
not doubted. 

That the State has the power to establish a police for the various 
municipal corporations which she has created, and which she employs 
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in the administration of government, can not be doubted. Indeed, she 
can pass any law, whether wise or unwise, provided it is not repugnant 
to the constitution. As she could establish a police department in each 
parish, we see no reason why she could not pass an act establishing a 
Metropolitan Police district composed of the municipal corporations 
(cities and parishes) mentioned in the act, and require the expenses 
thereof to be apportioned among them severally in proportion to the 
number of policemen employed in each. And this we understand has 
been done in the acts of 1868 and 1869 establishing and regulating the 
Metropolitan Police district. One clause of section 25 of act No. 92 of 
the acts of 1869 provides: ‘‘That such estimate (by the police com- 
missioners) sball be accompanied by a written apportionment by said 
bourd of the proportion of expenses applicable to each of the cities and 
parishes in the Metropolitan Police district in ratio of the number of 
police officers and men assigned by said Metropolitan Police Board for 
police duty in said cities or parishes within the Metropolitan Police 
district.” 

Another clause thereof provides that “The said estimate and appor- 
tionment shall be submitted to the mayor of the cities and police juries 
of the parishes within the said Metropolitan Police district, to consider 
the same, and if the said mayor or police juries shall object in writing 
to such estimate and apportionment, or to any portion thereof, and so 
notify or cause to be notified the said board of commissioners, it shall 
be the duty of the latter to carefully revise the same and consider the 
said objections.” * * * 

Now where is there any violation of that provision of the constitu- 
tion requiring uniformity and equality in taxation? It is not pretended 
that plaintiff is required to pay a greater tax than any other citizen of 
the parish of St. Bernard; nor is there any proof showing that the 
apportionments assessed by the police commissioners for the years 1869 
and 1870 are not just, and in proportion to the number of officers and 
policemen assigned to police duty in said parish during said years. 
There is no proof that the parish of St. Bernard ever complained of 
the apportionments and made a written application to the police com- 
missioners for the revision of said apportionments. There being no 
proof on the subject, the presumption is the officers have done their 
duty; and the apportionments are just and in proportion to the num- 
ber of officers and men performing police duty in the parish of St. Ber- 
nard. Now if the people of St. Bernard are required to pay equally 
and uniformly for the expenses of the officers and men employed in 
police duty in said parish, what is the difference as to how the State 
has employed or authorized the employment of said policemen ? 

Whether the State selected asjher agent for the administration of 
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police, the police jury, or created a special corporation, the board of 
Metropolitan Police, for the purpose of employing men and adminis- 
tering this part of government, is immaterial. It is a matter of legis- 
lative discretion. So plaintiff is not required to pay an unequal tax 
for the expenses of policemen actually employed for the public welfare 
in the parish of St. Bernard, he has no cause to complain; none of his 
constitutional rights have been violated. 

The other questions raised by plaintiff are sufficiently answered in 
the written opinion of the judge a quo and nothing further need be said 
in regard to them. 

Judgment affirmed. 








No. 4373. 
Louis DuFiILHo v. Henry MAYER. 

The defendant being a possessor in good faith owes rent only from the institution of this 
suit, and is entitled to his claim for the value of the improvements against the owner of 
the property from the time he made them, with legal interest. 

PPEAL from the Fifth District Court, parish of Orleans. Leaumont, 
J. J.D. Tissot, for plaintiff and appellee. Budd & Grover, for 
defendant and appellant. 

LupEtine, C. J. This is a petitory action for three lots of ground 
and the improvements thereon and rents or damages, against the de- 
fendant, who is alleged to be a possessor in bad faith. 

The defendant filed a general denial, and further alleged that he 
purchased the property from Henry Zander, by act passed before A. 
Dreyfous, notary of this city, in 1867; that Zander had bought from 
F. Lacroix in 1866, by act passed before A. E. Bienvenu; that Zander 
and Lacroix were in full possession of the property from the date of 
their respective purchases. That he has improved the buildings on said 
lots and made other repairs, and made a fence and other improvements, 
worth five hundred and ninety-eight dollars. He alleges that Zander 
is bound in warranty to him, and Lacroix to Zander; and that he is 
specially subrogated to the rights of Zander against Lacroix, and prays 
for judgment accordingly, in the event judgment should be rendered 
against him for the property. He further prayed that the plaintiff's 
demands be rejected with costs. 

There was judgment in favor of the plaintiff for the lots, and for 
$150 general damages, up to September, 1867, and ten dollars per 
month thereafter, until plaintiff be put in possession; and allowing 
Mayer three hundred dollars for the improvements. 

Mayer has appealed. 

It appears that in 1866 Lacroix sold the lots to Zander, who sold 
them to Mayer in 1867, by notarial acts in due form, and that both 
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Zander and Mayer took actual possession of the property and exer- 
cised acts of ownership over the same. 

It appears further that after the sale to Zander, and before his sale 
to Mayer, Lacroix told Zander he had sold the property to him in 
error, having previously sold the same property to another, and offered 
to return to him the money and notes executed, given for the property, 
but Zander refused to take it, and sometime after this Zander sold to 
Mayer. There is no evidence to show that Mayer knew of this. After 
Mayer bought he made useful improvements and necessary repairs on 
the property, which are proved to be worth three hundred dollars. It 
is also proved that after Mayer had bought he received a letter from 
the attorney of plaintiff stating that the property belonged to plaintiff, 
and that damages and rents would be claimed of him for the property. 
The plaintiff has proved his title to the property. 

Both Zander and Mayer held under titles perfect in form, and there 
is nothing in the record to show that they did not believe they were 
the owners. 

“‘The possessor in good faith is he who has just reason to believe 
himself the master of the thing which he possesses, although he may 
not be in fact, as happens to him who buys a thing which he supposes 


to belong to the person selling it to him, but which in fact belongs to 
another.” C. C. 3451. 


We think, therefore, that Mayer was a possessor in good faith, and 
owes rents only from the institution of the suit. C. C. article 503. 
And we think the evidence will not authorize more than eight dollars 
per month as rents. The defendant is clearly entitled to a judgment 
against his vendor in warranty for the price paid, and Zander is en- 
titled to a judgment against Lacroix for the price he paid, with legal 
interest; and under the act specially subrogating Mayer to Zander’s 
rights against Lacroix there should be judgment in favor of Mayer 
against Lacroix for the price paid by Zander. And he is entitled to 
his claim for the value of the improvements against the owner of the 
property with legal interest from the time he made them. 

It is therefore ordered that the plaintiff be declared the owner of the 
lots described in the petition with the improvements thereon, and that 
he have judgment against the defendant Mayer for rents at the rate of 
eight dollars per month from judicial demand and costs of the lower 
court. It is further ordered that the defendant Mayer have judgment 
against his vendor, Henry Zander, for six hundred and eight dollars, 
with five per cent. per annum interest from the twenty-eighth of 
February, 1867 ; and in default of said Zander returning to said Mayer 
his notes given for the credit portion of the price, within thirty days 
after this date, that he have judgment for the further sum of two 
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hundred and two dollars, with six per cent. per annum till paid, and 
costs of suit. 

It is further ordered that Henry Mayer, subrogated to the rights of 
Henry Zander, recover judgment against Francois Lacroix for forty- 
eight dollars, cash portion of the price, with five per cent. per annum 
interest till paid; and in the event the said Lacroix should fail to return 
the notes given Zander for the credit portions of the price, within thirty 
days after this judgment, that he recover judgment against Lacroix for 
two hundred and eight dollars, the amount of said notes, with six per 
cent. per annum interest from the date of the sale to Zander, and costs 
of suit. It is further ordered that appellees pay costs of appeal. 








No. 5379. 
THE STATE OF LOUISIANA v. Henry HAMILTON. 


The judge a quo was asked to charge the jury that “if the jury believed that the defendant 
Hamilton was handcuffed at the time he was presented to the deceased for recognition, 
then such recognition was not made in conformity to law and must be rejected.” The 
judge did not err in refusing the charge. The fact that the defendant may have been 
handcuffed, could have no effect upon the ability of the party wounded to recognize him. 


PPEAL from the Superior Criminal Court, parish of Orleans. 

Atocha, J. Criminal case. A. P. Field, Attorney General, John 
McPhelan, district attorney, for the State, appellee. S. J. A. Smith, 
for defendant and appellant. 

HoweEtL., J. The defendant has appealed from a judgment senten- 
eing him to hard labor for life in the State penitentiary for the crime 
of murder. On the trial in the lower court, his counsel asked a juror, 
presented and sworn on his voire dire: ‘Do you believe in a future 
state of rewards and punishments?” To which the State objected and 
the objection was sustained, but the ground of objection is not con- 
tained in the bill of exceptions, and besides the name of this juror 
does not appear among those by whom the defendant was tried. 
Under these circumstances the bill can not avail the defendant. But 
we are not aware that the question presents a legal cause for disquali- 
fying a juror, and we have not been referred to any authority shown 
by defendant’s counsel. 

The judge a quo was asked to charge the jury: ‘“ That if the jury 
believed that the defendant Hamilton was handcuffed at the time he 
was presented to the deceased for recognition, then such recogni- 
tion was not made in conformity to law and must be rejected.” 

We think the judge did not err in refusing the charge. There is no 
law, within our knowledge, that makes a recognition under such cir- 
cumstances objectionable. The fact that the defendant may have been 
handcuffed, could have no effect upon the ability of the party wounded 
to recognize him. We can find no error in the proceedings below re- 
quiring our action. 

Judgment affirmed. 
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No. 3325. 


MATHILDE Morrison v. Citizens’ BANK oF LouISIANA and Sam 
SmitH & Co. 


The plaintiff's claim is the result of a judgment which she obtained againt her father, which 
judgment gives to her a legal mortgage over all his immovable property, dating from the 
third of May, 1852. This judgment was inscribed on the sixteenth of April, 1868. 

A judgment which recognizes a minor’s claim and mortgage, and which is duly recorded 
prior to the year 1870, does not come under the 123d article of the constitution which 
declares “that tacit mortgages and privileges now existing in this State shall cease to 
have effect against third persons after the first day of January, 1870, unless duly 
recorded,” and the act No. 95 of the Legislature of 1869, which provides for carrying out 
the provisions of the aforesaid article of the constitution. 

When the article 123 of the constitution was adopted, the plaintiff's rights were perfect. 
She had a tacit mortgage upon her father's property, and the evidence was a duly 
recorded judgment of a competent court. There was no necessity for her to record it 
again. The article did not refer to her; she had complied with its requisites. 

The rendering and signing of the plaintiff's judgment against her tutor, out of term time, 
did not, under the circumstances of the case, make ita nullity. It was agreed between 
the parties that the judge who tried the case should take it under advisement, render 
judgment, and sign it after the court should have adjourned. The parties were compe- 
tent to make the agreement, and the judgment having been rendered in conformity to 
it, is good. 

The judgment of separation of property and dissolution of the community in a suit insti- 
tuted by plaintiff's mother against her father, having never been executed or sought to 
be executed, was nothing, and did not affect the community. 

The proceedings in which the plaintiff's father obtained leave of the court to give a special 
mortgage in lieu of the tacit one existing in favor of the minor, did not become final, 
because the mortgage after it was executed was not approved by the judge, and because 
it was not recorded in the parish where the property mortgaged was situated until after 
this suit was instituted, some ten years after the mortgage was given. 

The vendor's privilege has no priority in this case over the plaintiff's tacit mortgage. The 
mere filing of the act of sale, which was passed in New Orleans, and the recording of it 
among the notarial acts of his office by the recorder of the parish of Pointe Coupee, was 
not the recording required by law in order to give it effect as a mortgage, or to preserve 
the privilege which it carried with it. Although subsequently recorded in the proper 
books of the recorder of mortgages, it was not done within the time required to keep in 
existence the vendor's privilege, but operated only as a mortgage from the time it was 
recorded. 

Plaintiff’s tacit mortgage attached to the property purchased by her father from the day he 
purchased. The vendor's privilege was superior to the tacit mortgage so long as the 
privilege existed ; but when the privilege ceased to exist, then the tacit mortgage was in 
force against it, and it had its effect without being recorded. When therefore the act of 
sale was recorded, it operated as a mortgage from that date, but at that time the property 
was burdened with the plaintiff's tacit mortgage, and the conventional mortgage was 
second to it in rank. 


PPEAL from the Sixth District Court, parish of Orleans. Cooley, J. 

Charles E. Schmidt, for plaintiff and appellant. A. Pitot, Farrar 
and Montgomery, for the Citizens’ Bank of Louisiana, defendant and 
appellee. T. Hunton, Cooley and E. Phillips, for Sam Smith & Co., 
defendants and appellees. 

Morean, J. The plaintiff alleges that she is a creditor of her father, 
Jacob H. Morrison, for sums amounting in the aggregate to $16,275 22, 
exclusive of interest; that said indebtedness is established by a judg- 
ment rendered on the first April, 1868, by the Seventh Judicial District 
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Court, parish of Pointe Coupee, in favor of petitioner and her sister 
Camille on their opposition to the account of tutorship rendered by 
their father; that by said judgment his aggregate indebtedness to her- 
self and sister was fixed at $17,994 20, exclusive of interest, half of 
which was due to petitioner, and the other half to her said sister; that 
the latter having died since the rendition of said judgment, petitioner’s 
share thereof, owing to the portion by her inherited of her sister, 
amounts as aforesaid to $16,275 22, besides interest. That for the pay- 
ment of the said sum, in capital and interest, the petitioner has a legal 
mortgage on all the immovable property of the said J. H. Morrison, 
dating and taking effect from the third day of May, 1852, as recognized 
and decreed in the judgment aforesaid, which was duly recorded in the 
books of the recorder of mortgages for the parish of Pointe Coupee, 
and stands inscribed thereon since the sixteenth April, 1868. 

Subsequent to the year 1852, Morrison purchased several tracts of 
land in the parish of Pointe Coupee. In February and April, 1860, 
these lands were mortgaged to the Citizens’ Bank. 

One of the tracts of land was purchased from G. P. Ware, on the 
seventh August, 1856. Part of the purchase price was represented by 
notes of which Smith & Co. held $24,170 66. 

Plaintiff prays that the plantation referred to be decreed subject to 
her mortgage; that her mortgage be declared to be superior in rank to 
any and all the mortgages which the Citizens’ Bank and Smith may 
have, and that she be entitled to enforce her mortgage claims by the 
seizure and sale of the plantation in preference to, and with priority 
over, any claims held or set up by the bank and Smith & Co. 

The bank answers : 

First—That the plaintiff’s judgment against her tutor is null, because 
it was rendered and signed in vacation. 

Second—That if good between the parties, it was rendered by con- 
sent, against law and facts, and for the purpose of defeating the re- 
spondent’s mortgage claim, and that they are not bound by the same. 
Further answering, the bank avers the validity of its own mortgage, 
and denies the tacit mortgage claimed by the plaintiff. 

Smith & Co. make substantially the same defense, alleging further 
that the mortgage they hold results from the sale of the property by 
» Ware to Morrison, which entitles them to the vendor’s privilege, which, 
they say, ranks the minors’ mortgage. 

Subsequently both defendants filed a peremptory exception to the 
plaintiff’s demand, on the ground that she has no cause of action, the 
same having been destroyed by the nonrecording of her mortgage ac- 
cording to law. 

First—As to the rendition and signature of the judgment out of term 
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time: It was agreed that the judge who tried the case should take it 
under advisement and render judgment and sign it after the court 
should have adjourned. The parties were competent to make the 
agreement, and the judgment having been rendered in conformity 
therewith is good. The cases of Simonds v. Leovy, 21 An. 306, and 
Hernandez v. James, 23 An. 483, are not authority for the defendants. 
In neither of them had the judgment been rendered and signed in va- 
cation by consent. 

Second—As between the parties, whether rendered by consent or not, 
the judgment was good. Collusion or fraud would destroy its effects 
as to third partiee, but the collusion or fraud must be established by 
those who allege it. Of this there is no evidence. It is shown on the 
part of the defendants that the mother of the plaintiff sued her hus- 
band (plaintiff’s father) for a separation of property, and that she ob- 
tained judgment against him dissolving the community, and condemn- 
ing him to pay her a sum which would make the plaintiff’s share in 
her estate a little over $2000. But this judgment was never executed, 
or sought to be executed. If not executed, or sought to be executed, 
it was nothing, and did not affect the community. 23 An. 572; 1 An. 
308; 11 La. 533; 1 R. 432; 4 An. 513; 12 An. 193. 

Third—The next question is, has the plaintiff a tacit mortgage? It 
is claimed not, by the defendants, because, they say, her father gave a 
special mortgage in lieu thereof. 

On twenty-ninth December, 1859, the plaintiff’s father applied to the 
court for permission to substitute a special mortgage for the tacit mort- 
gage which his children had to secure their rights, the property upon 
which he proposed to place the special mortgage being described in his 
petition. A family meeting was ordered to be convened for the pur- 
pose of advising whether or not the property offered to be specially 
mortgaged was sufficient to secure the minors’ rights in principal and 
interest. 

On the same day the family meeting convened. They declared that 
the property offered was sufficient, and that they had no objection that 
the general mortgage should be changed into a special mortgage upon 
the property described in the tutor’s petition. These proceedings of 
the family meeting were duly homologated by the judge, and the tutor, 
by the judgment of homologation, was allowed to give the special 
mortgage on the property offered by him. This on the sixteenth Jan- 
uary, 1860. 

On the seventeenth January, 1860, the mortgage was duly executed, 
and it was recorded on the same day. 

But here it is contended that the special mortgage, after it was drawn 
up, was never presented to the judge for his acceptance and sanction, 
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and that this is contemplated by the act of 1830 and by article 3309 of 
the Code of 1825. 

The act of 1830 declares that in all cases where special mortgages 
shall be given by curators or tutors in lieu of the legal mortgage ex- 
isting in such cases, as recognized by law, it shall be the duty of the 
judge receiving such special mortgage to cause the property proposed 
to be mortgaged to be appraised by experts in the same manner as is 
provided when adjudications of the property of minors are made to the 
surviving father or mother, and the said judge shall in no case accept 
the said mortgage unless the value of the property so appraised shall 
exceed, exclusive of all prior liens, privileges or mortgages, the amount 
of the debts or rights of the minors intended to be secured by the said 
special mortgage, by at least twenty-five per cent , in addition to the 
amount of the said matter, and including all interest which may prob- 
ably accrue.” 

Article 3309 of the Code of 1825 declares that ‘‘ the judge shall re- 
ceive the special mortgage offered if he thinks it sufficient, and with 
the advice of the family meeting in the case of a minor or person under 
interdiction.” 

It remains for us now to determine whether the requirements of the 
laws which we have quoted have been complied with in the present 
ease. Counsel for appellant contends that they have not, because the 
special mortgage was never presented to the judge for his acceptance 
and sanction. His position is, that after the mortgage was given it 
should have been accepted. In support of his position he cites the case 
of Lesassier v. Dashiell, 17 La, 204. In that case “no experts were 
appointed, no previous liquidation of the vendor’s rights was made, 
and the act of special mortgage was passed by a simple notarial act, 
which never was accepted by any one, not even by the under tutor; it 
was not received by the judge as required by article 3309 of the Louis- 
iana Code, and never obtained the definitive sanction of the court of 
probates, so as to give it the effect contemplated by the decree of 
homologation.” 

In the present instance the rights of the minors had, as it is recited 
in the petition of the tutor when he asked leave to grant a special 
mortgage, been ascertained by a judgment rendered on the thirtieth 
April, 1845, by the Fifth District Court of New Orleans, the then dom- 
icile of the parties. The property which the tutor desired to mortgage 
was described. A family meeting was convened for the purpose of 
deciding whether the interests of thé minors would be protected. 
Experts were appointed to determine the value of the land proposed to 
be mortgaged. The family meeting assembled; the experts reported, 
andjit was determined that the security offered was sufficient to protect 
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the minors’ interest, and a mortgage thereon, to take the place of the 
general one, was recommended. These proceedings of the family 
meeting were submitted to the judge, who approved them and ordered 
the mortgage to be executed and accepted. It was executed, anid it 
was recorded. In point of fact, therefore, every essential of the law 
was complied with. The only matter for discussion is, whether after 
all the proceedings above related had taken place, it was still indis- 
pensably necessary that the mortgage, after having been executed, 
should have been presented to the judge, and been by him accepted 
before the general mortgage was thereby released. We think not. We 
think that when the judge, under the facts of this case, ordered the 
mortgage to be executed, he accepted it in the sense of the law, and 
that all the requirements of the statutes for the protection of minors 
were complied with. An inspection of the proceedings would, we 
think, justify any one who proposed to deal with plaintiff’s tutor, in 
believing that no general mortgage rested upon his property. 

This view of the case renders it unnecessary that we should examine 
the other questions presented. 

Judgment affirmed. 


On REHEARING. 


MorGAN, J. The issues presented by. both plaintiff and defendants 
are sufficiently set forth in the opinion heretofore prepared by us. 

In that opinion we stated that the plaintiff’s father was, on the six- 
teenth of January, 1860, allowed to give a special mortgage on the 
property offered by him; that on the seventeenth of January, 1860, the 
mortgage was executed and was recorded on the same day. In this 
there was error. The mortgage was executed in the parish of Pointe 
Coupee, and was recorded in that parish on the same day. The prop- 
erty subjected to the mortgage was situated in the parish of West Fe- 
liciana. It was not registered in that parish until some ten years after 
its date, and subsequent to the institution of this suit. 

The plaintiff’s claim is the result of a judgment which she obtained 

against her father, which judgment gives to her a legal mortgage on 

all his immovable property dating from the third of May, 1852. This 
judgment was inscribed on the sixteenth of April, 18638. Plaintiff con- 
tends that this is a recognition of her tacit mortgage; that it dates 
back to the year 1852, and that it takes precedence over the bank’s 
mortgage, acquired subsequent thereto. The bank contends that it 
was only a judicial mortgage, if, in reality, it has any existence at all, 
“because the recording of her judgment does not cover the default of 
inscription of her mortgage before the first of January, 1870.” 

The question we are called upon, for the first time, to decide is 
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whether a judgment which recognizes a minor’s claim and mortgage, 
and which is duly recorded prior to the year 1870, comes under the 
one hundred and twenty-third article of the constitution, which de- 
clares that “ tacit mortgages and privileges now existing in this State 
shall cease to have effect against third persons after the first day of 
January, 1870, unle&s duly recorded,” and the act No. 95 of the Legis- 
lature of 1869, p. 115, which provides for carrying out the provisions 
of the article of the constitution quoted. 

We think not. The object of the framers of the constitution in 
adopting that article is apparent. It was to do away with the effects 
of mortgages not recorded—those mortgages which rested upon prop- 
erty and which were out of sight, and against which protection was 
almost impossible. The convention therefore declared that no tacit 
mortgage should rest upon any property in the State after the year 
1870, unless it had been duly recorded. 

Now, when this article was adopted the plaintiff’s rights were perfect. 
She had a tacit mortgage upon her father’s property, and the evidence 
thereof was a judgment of a competent court, which judgment was 
duly recorded. There was no necessity for her to record over again 
the judgment which she had obtained. The constitution says that tacit 
mortgages shall have no effect after a certain date unless duly recorded. 
Here her mortgage was duly recorded, and this is all that it was neces- 
sary she should do. The article did not refer to her. She had com- 
plied with its requisites. It only applied to mortgages which had not 
been recorded. 

Upon the two first points discussed in our former opinion our mind 
remains unchanged. 

The next point to determine is whether the plaintiff had a tacit 
mortgage upon her father’s property. Defendants say she had not, be- 
cause a special mortgage had been substituted therefor. The facts and 
circumstances under which the special mortgage was given are detailed 
in our former opinion, and it is needless to restate them, except to 
remark that on the twenty-ninth of December, 1859, plaintiff’s father 
asked leave of the court to grant a special mortgage to take the place 
of the tacit one; that his petition was submitted to a family meeting, © 
who recommended it; that the property sought to be mortgaged was 
designated, and that the proceedings of the family meeting which 
recommended the acceptance of the same and the sufficiency of the 
security were homologated. The mortgage was executed and it was 
recorded. It was executed in the parish of Pointe Coupee and recorded 
on the same day. But the property mortgaged was situate in the 
parish of West Feliciana, and it was not recorded there, as we have 
seen, until years after its execution. 
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Plaintiff contends that ail the proceedings which resulted in this 
mortgage were worthless; that her tacit mortgage was never released, 
because the judge never accepted the same. In other words, she con- 
tends that after her father had prayed to be allowed to execute this 
mortgage; after a family meeting had recommended it; after the pro- 
ceedings of the family meeting had been approved ; after the judge had 
ordered the execution of the mortgage, it was still necessary that the 
judge should approve of its execution; and, in default thereof, that 
the whole proceedings are null, and that her tacit mortgage remained 
undisturbed. 

This question was discussed in the opinion heretofore delivered, to 
which we refer. We there came to the conclusion that the law had 
been complied with. Further examination and reflection has satisfied 
us that we erred. The proceedings did not become final because the 
mortgage, after it was executed, was not approved by the judge, and 
because it was not recorded in the parish where the property mort- 
gaged was situate until after this suit was instituted, some ten years 
after the mortgage was given. 

In so far, then, as the Citizens’ Bank is concerned, our former judg- 
ment was erroneous. Up to this point the same reasoning will apply 
as well to Smith & Co. as to the Bank. But Smith & Co. say they 
hold notes due by the plaintiff’s father as part of the purchase price 
of the property now sought to be subjected to the minor’s mortgage, 
and that as the property was purchased by the father subsequent to 
the plaintiff’s mother’s death, the vendor’s privilege attaches, and that 
it is not affected by the tacit mortgage. 

The sale from Ware to Morrison was made on the seventh August, 
1856. The sale was made by public act, passed before a notary pub- 
lic in New Orleans. It was sent to the parish of Pointe Coupee, where 
the property sold is situate. The recorder certifies that it was re- 
corded among the notarial acts of his office, but that he finds no 
inscription of the same in any of the books of mortgages. 

The mere filing of the document and recording it among the notarial 
acts in his office was not the recording required by law in order to 
give it effect as a mortgage or to preserve the privilege which it car- 
ried with it. 

The act was properly recorded in the books proper of the recorder 
of mortgages, on the twelfth of June, 1866. 

‘“‘ Privileges are valid against third persons from the date of the re- 
cording of the act or evidence of indebtedness as provided by law.” 
C..C. 3273 [3240.] At the time of these transactions the law was that 
privileges were valid against third persons from the date of the act, if 
it had been duly recorded, that is to say, within six days of the date, 
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if the act has been passed in the place where the registry of mortgages 
is kept, or adding one day more for every two leagues from the place 
where the act was passed to that where the register’s office is kept. 
C. C. 3240. 

Article 3241 provides that when the act on which the privilege is 
founded has not been recorded within the time required in the preced- 
ing article, it shall have no effect as a privilege, that is to say, it shall 
confer no preference on the creditor who holds it, over creditors who 
have acquired a mortgage in the meantime, which they have recorded 
before it; it shall, however, still avail as a mortgage, and be good 
against third persons from the time of its being recorded. And the 
law now is (C. C. 3274) that no privilege shall have effect against third 
persons, unless recorded in the manner required by law, in the parish 
where the property to be affected is situated. It confers no preference 
on the creditor who holds it, over creditors who have acquired a mort- 
gage, unless the act or other evidence of the debt is recorded on the 
day that the contract was entered into. 

The act of sale was not recorded within the time prescribed by the 
law as above quoted. The vendor’s privilege, therefore, does not 
exist. 

But the recording of the act operated as a mortgage from the time it 
was recorded. It was recorded on the twelfth June, 1866. Plaintiff’s 
judgment against her father was recorded in 1868. When did her 
mortgage attach? From the date of the recording of her judgment? 
or from the date when her father’s indebtedness attached ? 

‘Plaintiff’s tacit mortgage attached to the property purchased by her 
father from the day he purchased it. Lombas v. Collet, 20 An. 79. 
The vendor’s privilege was superior to the tacit mortgage, so long as 
the privilege existed ; but when the privilege ceased to exist, then the 
tacit mortgage was in force against it, and it had its effect without 
being recorded. When, therefore, the act of sale was recorded, it ope- 
rated as a mortgage from the date upon which it was recorded, but at 
that time the property was burdened with the plaintiff’s tacit mort- 
gage, and the conventional mortgage was second to it in rank. 

It is therefore ordered, adjudged and decreed that the judgment 
heretofore pronounced by us be set aside, and it is now ordered, ad- 
judged and decreed that the judgment of the district court be avoided, 
annulled and reversed. 

And it is turther ordered, adjudged and decreed that the plaintiff, 
for the amount of her rights and claims against her father, Jacob H. 
Morrison, to wit: 

First—For the sum of $10,691 55, with five per cent. interest per 
annum on $4178 85 from the third of February, 1857, until paid; 
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on $1350 51 from the eighteenth December, 1861, until paid; on 
$2138 30 from twenty-second of February, 1863, until paid; and on 
$3024 14 from the first of April, 1868, until paid; for which sum of 
$10,691 55 she is entitled to enforce the payment by execution upon 
the property described in her petition; and 

Second—For the eventual payment to her of the sum of $5583 67, 
amount of which her father has inherited the usufruct, and that for all 
said sums and interest the legal mortgage of the plaintiff, and which 
is now recognized and adjudged to exist on the property of Jacob H. 
Morrison and which affects the property described in the petition, be 
decreed to be superior in rank to the mortgages which the Citizens’ 
Bank and Samuel Smith & Co. may have, and to any privilege they 
pretend to have on said property ; and it is further ordered, adjudged 
and decreed that plaintiff is entitled to enforce her said mortgage 
claims by the seizure and sale of said property in preference to and 
with priority over any claims held or set up by the said Citizens’ Bank 
and Samuel Smith & Co., and that defendants pay costs in both courts. 








No. 4036. 


A. Roos & Co. v. MercHANTs’ MutTuaL INSURANCE COMPANY OF 
New ORLEANS. 


It is a settled question that in an action on a valued policy of insurance the plaintift is not 
put on proof of his interest in the object insured by a plea of the general issue. 

In this case, however, the evidence shows that the plaintiffs had an insurable interest in the 
stock of goods belonging to Marks, on which they took a fire policy. They furnished 
Marks with goods, and upon their credit and responsibility enabled him to obtain goods 
from others and subsequently paid for them. The plaintiffs’ sole reliance, it seems, for 
payment, rested upon the fidelity and success of Marks’ business. The danger of loss 
by the destruction of the store and Marks’ stock of goods on hand constitutes a sufficient 
interest in the plaintiffs to sustain the policy. 

The plea that the policy became void by the plaintiffs taking insurance on the same property 
in the New Orleans Mutual Insurance Association without notice to defendants is not 
tenable. The other insurance taken on the property was in the interest of a different 
party. 

PPEAL from the Seventh District Court, parish of Orleans. Col- 
lens, J. E. H. McCaleb, for plaintiffs and appellees. A. Voorhees, 
for defendant and appellant. 

TALIAFERRO, J. The plaintiffs sue on a fire policy taken out by 
them on a stock of goods belonging to one J. Marks then keeping a 
store at Meridian, Mississippi, and selling such goods as are usually 
kept in country stores. This insurance was made subject to what is 
called “‘the three-fourths country clause.” The plaintiffs allege in 
their petition “‘ that at the time of effecting said insurance and taking 
out said policy on the stock of trade therein mentioned, your petitioners 


had an insurable interest in said property, and that they were also the 
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agents of J. Marks, the party therein mentioned, and took out said 
policy for the purpose of covering their own interest as well as the 
interest of their said principal.” 

The defendants deny the allegations contained in the plaintiffs’ peti- 
tion, except the execution of the policy of insurance, and specially 
aver that the policy is null and void by reason of the violation by the 
plaintiffs of the clause or warranty that ‘‘if the said insured or their 
assigns shall hereafter make any other insurance on the same prop- 
erty, and shall not within all reasonable diligence give notice thereof 
to this corporation and have the same indorsed on this instrument or 
otherwise acknowledged by them in writing, this policy shall cease 
and be of no effect.” The defendants aver that in violation of this 
clause in the policy the plaintiffs did, on the twelfth of September, 
1870, insure in the New Orleans Mutual Insurance Association the 
same property without having given notice thereof to the defendants, 
who did not cause any indorsement to be written on the said policy, 
and never made any acknowledgment of the same in any manner; 
that the policy issued by them became therefore null and without 
effect. The plaintiffs had judgment in their favor for $3099 69 with 
legal interest from second September, 1871, until paid. The defend- 
ants appealed. Frank & Haas, another commercial firm, took out on 
the same day, twelfth September, 1870, a policy of insurance to the 
amount of four thousand dollars on the same stock of goods from the 
New Orleans Mutual Insurance Association, the same being effected, 
as it seems, through J. Marks as their agent. The policy recites that 
“the New Orleans Mutual Insurance Association * * * do insure 
Frank & Haas, account of J. Marks, agent.” After the fire occurred 
and the loss was established, this company paid the amount of the 
insurance, and the receipt of the money written across the face of the 
policy is signed J. Marks, agent. 

The defense in this case is placed solely on the ground that a double 
insurance was made by the plaintiffs without notice to the defendants. 
The counsel of the defendant objects that Roos & Company have not 
set out in their petition the value and amount of their interest in the 
property insured. This is answered by the plaintiffs that an insurable 
interest in them not being denied in their pleadings and not being put 
at issue, they were not required to set out the value and amount of 
that interest. In the case of Kathman v. The General Mutual Insu- 
rance Company, 12 An. 35, and in that of Kennedy v. New York Life 
Insurance Company, 10 An. 809, it was settled, after a very elaborate 
examination of the subject, that in an action on a valued policy of 
insurance the plaintiff is not put on proof of his interest in the object 
insured by a plea of the general issue. 
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However this may be, the evidence clearly shows an insurable inter- 
est in the plaintiffs. They furnished Marks with goods, and, upon 
their credit and responsibility enabled him to obtain goods from 
others and subsequently paid for them. The plaintiffs’ sole reliance 
as it seems, for payment, rested upon the fidelity and success of Marks 
in business. The danger of loss by the destruction of the store and 
Marks’ stock of goods on hand constituted in our opinion a sufficient 
interest in the plaintiffs to sustain the policy. 

The plea that the policy became void by the plaintiffs’ taking in- 
surance on the same property in the office of the New Orleans Mutual 
Insurance Association without notice to the defendants is not tenable. 
The plaintiffs took no insurance from that company. An insurance 
was taken from it on the same property, but in the interest of a dif- 
ferent party. Roos & Co. had no interest in that insurance. Frank 
& Haas were the insured parties in that case. The money paid on 
that policy was paid to them. Marks, it seems clear, had no interest 
or rights under either policy. In the case of Frank & Haas he acted 
as their agent. In the case of Roos & Co. the policy shows that they 
were the only parties insured. Therefore the objection that the inter- 
est of Marks in that policy was transferred to plaintiffs is without 
weight. Marks had no interest under that policy to transfer. The act 
of transfer amounted to nothing. The loss was fully established, and 
we conclude from the entire evidence that the decree of the lower 
court was properly rendered. 

Judgment affirmed. 

Rehearing refused. 


Justices Howell and Morgan dissent in this case. 








No. 5688. 
GEORGE WAILEs AND S. MATHEWS v. SUCCESSION OF JAMES N. Brown. 


The right of an attorney to remuneration depends on a contract or appointment, and he can 
not recover from one who did not employ him, however valuable may be the result of his 
services to such pérson. 


PPEAL from the Fifth Judicial District Court, parish of Iberville. 
Dewing, J. E. B. Talbot, for plaintiffs and appellees. Barrow & 
Pope, for defendant and appellant. 

HowE tl, J. The plaintiffs, who are attorneys at law, sue the suc- 
cession of James N. Brown for one thousand dollars for professional 
services, alleged to have been rendered to said succession, at the 
request of one of the heirs in the suit instituted by her for the removal 
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of the dative testamentary executor, entitled: ‘‘Mary E. Brown and 
husband v. James A. Ventress,”’ which resulted successfully. 

The answer is that the alleged services were rendered at the request 
and for the benefit of the plaintiffs in said suit, which was instituted 
and carried on against the express wishes of the other heirs, who joined 
in the defense thereof. 

Judgment was rendered in favor of plaintiffs for six hundred dollars, 
and both parties appealed. 

On the trial below the plaintiffs offered the opposition of one of the 
heirs to an account filed by the dative testamentary executor before 
his removal, and extracts from the testimony thereon of said opponent 
and that of another heir, both of whom had opposed the removal, in 
order to prove that they did so in error and under the influence of false 
representations made to them by said dative testamentary executor of 
the correctness and faithfulness of his administration. 

This evidence is in the record and, if admissible, it does not prove 
that the said heirs changed their position in the destitution suit and 
joined the plaintiffs therein. It seems from the evidence that the said 
heirs became aware of the alleged misrepresentations after the judg- 
ment of destitution was rendered. 

The main question is, is the succession liable for this claim ? 

Plaintiffs rely on the case of Friend v. Graham’s administrator, 10 
La. 440, to maintain the affirmation. In that case the court said: ‘‘The 
removal of the curator inured to the benefit of the succession, i. e., the 
creditors and heirs, qui sentit commodum, debet sentire et onus. If the 
succession, after paying the creditors of the deceased, leave nothing 
for the heirs, the former will be exclusively benefited by the services 
of the plaintiffs. Should there be a surplus for the heirs, then the 
debts of the succession will be taken therefrom. In either case justice 
will be done. 

The court of probates did not err in sustaining the claim of plaintiffs 
against the succession, although ‘the services (professional) were ren- 
dered at the request of some of the heirs.” 

This, it is contended, is overruled in the case of Roselius v. Dela- 
chaise, 5 An. 481, where the principle was established that the right of 
an attorney at law to remuneration depends on a contract (or appoint- 
ment) and that he can not recover from one who did not employ him, 
however valuable may be the result of his services to such person. 

This, we think, is the correct doctrine and the one which has since 
been followed. See 11 An. 596. 

In reference to the case in 10 La., above cited, it may be said, that 
no one heir, as such, represents the succession, so as to bind it, and if 
he thinks his interest in the succession is of such extent or importance 
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as to warrant him in sueing for the removal of the curator or other 
representative, he should bear the expense of the counsel employed by 
him for that purpose. He could hardly expect the succession to pay 
the fee if he failed. 

It is therefore ordered that the judgment appealed from be reversed 
and that there be judgment in favor of the defendant, with costs in 
both courts. 


Morea, J., dissenting. In this case I dissent, and I will file my 
reasons therefor hereafter. 





City or New OrteEans v. S. P. Russ. 


The question in this case is not about taxing the lots of ground which belong to the Poydras 
Female Orphan Asylum, but about taxing the buildings and improvements thereon, 
placed there under a contract which makes them the property of the lessee and therefore 
liable to taxation thereon. There is no doubt about the right of the city to collect taxes 
on said property trom the defendant. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. George S. Lacey, city attorney, and S. P. Blanc, assistant 
city attorney, for plaintiff and appellee. Frank N. Butler, H. J. Gro- 


ver.and R. H. Marr, for defendant and appellant. 

Lupe.ine, C.J. This suit is to recover from defendant $1150 75, 
with interest, being for the taxes of 1871, 1872 and 1873, upon the 
assessed value of the buildings and improvements on certain lots, 
which belong to the Poydras Female Orphan Asylum, and which lots 
were leased in 1856 to the defendant’s transferrer for the term of fifty 
years. The defense is that the property belongs to the Poydras 
Female Orphan Asylum, and the property of that institution is exempt 
from taxation. 

The best answer to this defense is the contract between the Asylum 
and R. W. Montgomery, through whom the detendant holds. Among 
other stipulations the act states that Montgomery binds himself ‘‘to 
place upon said lots buildings and improvements to the value of not 
less than nine thousand one hundred and fifty dollars,” and the said 
asylum ‘agreed to purchase, at the expiration of this lease, such 
improvements as may be then upon said lots, at the value put upon 
them by two experts.” 

If the asylum has to buy these buildings it is certain they do not 
belong to them. One can not buy what already belongs to him. 

But this is expressly admitted by the defendants, in admitting “that 
all the averments of the plaintiff’s petition are true, except the allega- 
tion of defendant’s liability.” 
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The buildings and improvements on the lots being shown to belong 
to the defendant he must pay the taxes thereon. The case of Connell 
v. Orphan Asylum and Dr. Campbell, was a suit upon a paving contract. 
Such work is made a charge upon the proprietors of adjacent lands, 
by the city charter of 1856. It is, therefore, not in point; neither is 
the case of the State v. Campbell, 23 An. 445, as will appear from the 
opinion of the court. The court said “this is a suit against defendant 
to recover the State taxes for 1869, on a lot of ground forming the 
corner of St. Charles and Julia streets. * * * The answer is, the 
defendant is not the owner of the lot of ground described in the peti- 
tion; that said lot belongs to the Poydras Female Orphan Asylum, 
and is by law exempt from taxation.” 

There is nu question here about taxing the lots of ground which 
belong to the asylum, but the question is about taxing the buildings 
and improvements thereon, placed there under a contract which makes 
them the property of the lessee. We have no doubt about the right of 
the city to collect taxes on said property. Constitution, art. 118. 

It is therefore ordered that the judgment of the District Court be 
affirmed with costs of appeal. 








No. 3507. 


Tue City or New ORLEANS v. New ORLEANS, MOBILE AND CHAT- 


TANOOGA RAILROAD COMPANY. 

The joint resolution of the Legislature upon which defendant relies in this case and the title 
of which is: ‘A joint resolution in relation to the New Orleans, Mobile and Chatta- 
nooga Railroad Company, a corporation of the State of Alabama,” sufficiently discloses 
the object of the resolution. It is not therefore unconstitutional. 

The public servitude along the banks of rivers in Louisiana is under the control of the Gen- 
eral Assembly. The right of that body to grant the privilege to corporations or indi- 
viduals to make and maintain wharves has long been settled. In this instance the State 
granted the right to the riparian owner. This is permissible. The grant was not a 
donation of public revenues to a private purpose. It was the control by the Legislature 
of a public servitude. 


PPEAL from the Fourth District Court, parish of Orleans. Théard, 
J. George S. Lacey, A. O. Lewis, W. W. King, for plaintiff and 
appellant. J. A. Campbell, for defendant and appellee. 

Lupe.inG, C.J. This is a suit for $764 20, for levee dues charged 
against the defendant, for barges and flatboats belonging to the com- 
pauy, and lying at the wharves of the company. 

It is admitted the charges are correct if due by the defendant. It is 
admitted that the barges, etc., were moored at the wharf described in 
the resolution adopted by the General Assembly in March, 1869, which 
is situated in the Delord suburb of this city, and that the company 
was in possession of said wharf, under said resolution, during the 
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period for which the charges are made; and that the barges, etc., were 
used in the business of the company. 

The defense is that under said resolution of the General Assembly 
the defendant is exempted from wharfage dues for barges, etc., which 
land at the said wharf. 

The city urges three objections to this joint resolution. 

First—Its unconstitutionality, because its title does not declare its 
object, and because its provisions create an inequality in taxation. 

"Second—Because the Legislature has not the power to control the 
municipal wharves and levees, and the dues and charges arising 
therefrom. 

Third—Because the Legislature transcended legislative power by 
donating public revenues to a private purpose. 

The title of the resolution is, “ A Joint Resolution in relation to the 
New Orleans, Mobile and Chattanooga Railroad Company, a corporation 
of the State of Alabama.” It gave the company the right to inclose 
and occupy for its purposes and uses, that portion of the levee batture 
and wharf in New Orleans, in front of the riparian property which the 
company had acquired. The act further exempted from the payment 
of wharfage and levee dues, vessels, etc., landing at said wharf with 
the consent of the company, and imposed the obligation on the com- 
pany to maintain and keep in repair said wharf, 

First—We think the title sufficiently discloses the object of the reso- 
lution. See 14 An. 7, Williams v. Paysan; 9 An. 329; 20 An. 196, Po- 
lice Jury v. Colomb. There is no question of taxation in this case. 

Second—The public servitude along the banks of rivers in Louisiana 
is under the control of the General Assembly. C.C. 453, 455, 458. 
The right of the General Assembly to grant the right to corporations 
or individuals to make and maintain wharves has been long settled. 
5 An. 661; 15 An. 577; 22 An. 545; 6 N. Y. 523; 26 N. Y. 287. 

Third—In the case now under consideration, the State granted the 
right to the riparian owner. This is permissible. 1 Black. 1. 

Nor was the grant a donation of public revenues to a private pur- 
pose. The grant is a license to a railroad company to use its property 
on the river bank for public purposes, to wit: to facilitate the trans- 
action of its business with the public. It was the control, by the 
Legislature, of a public servitude. 

It is therefore ordered and adjudged that the judgment of the lower 
court be affirmed with costs of appeal. 


Wry J., dissenting. The defendants resist this demand of the city 
of New Orleans on an account of $764 20 for levee dues, on the ground 
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mentioned in the statement of facts upon which the case was submitted 
in the court below. And it is as follows: ‘‘ The defendants resist the 
payment by virtue of a joint resolution of the General Assembly of 
the State of Louisiana, approved March 6, 1869;” * * * which they 
claim exempts them from the payment of all levee and wharf dues to 
the city of New Orleans. . 

The plaintiff contends that this joint resolution is repugnant to 
article 114 of the constitution, and is therefore void. 

The title is, ‘A Joint Resolution in relation to the New Orleans, 
Mobile and Chattanooga Railroad Company, a corporation of the State 
of Alabama.” The statute provides: ‘‘That there shall be and is 
hereby granted to the New Orleans, Mobile and Chattanooga Railroad 
Company, a corporation of the State of Alabama, the right to inclose 
and occupy for its purposes and uses, in such manner as the directors 
of said company may determine, that portion of the levee batture and 
wharf of the city of New Orleans, between the street laid out between 
Pilie street and the Mississippi river, and from Calliope street to the 
lower line (about three hundred and fifty-five feet below Calliope 
street) of the batture rights owned by said company, and no steamship 
or other vessel shall occupy or lie at said wharf, or receive or discharge 
cargo thereat, except by and with the consent of said company; and 
all steamships or vessels discharging or receiving cargo at said wharf 
of said company, or any steamships or other vessels using said wharf 
by and with the consent of said company, and not receiving or dis- 
charging cargo at, or occupying any other wharf in the city of New 
Orleans, shall be exempt from the payment of all levee and wharf dues 
to the city of New O:leans; said wharf shall be maintained and kept 
in repair by said company. That all laws and parts of laws, and all 
ordinances and parts of ordinances conflicting with the provisions of 
this joint resolution are hereby repealed, so far as they affect the pro- 
visions of this joint resolution.” 

There is nothing in the title of the law indicating the object to 
exempt any ships or other vessels landing at the port of New Orleans 
from the payment of levee and wharfage dues. In the title no hint or 
clue is given showing the object of the law to confer any advantage 
on the defendants over any other persons, in regard to exemption from 
paying levee dues. Nor does it disclose the purpose of allowing the 
defendants to inclose and have the exclusive right to occupy a part of 
the levee and wharf of the city of New Orleans. 

I think the exemption claimed should not be allowed, because the 
law granting it is repugnant to article 114 of the constitution and is 
void. I therefore dissent in this case. 
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No. 5298. 
City oF New ORLEANS et als. v. JAMES STAFFORD. 


It does not follow because the city has leased the markets for the year 1874 that it loses all 
interest in the management of them and in seeing that the laws and regulations con- 
cerning them are carried into effect. The act of 1874 makes it the duty of the city 
through its administrators to take measures for carrying out the provisions of the act 
regulating private markets, and in any issue that may arise in acting under this author- 
ity the city would be competent to stand in judgment. 

The Legislature had the power to make the regulation, which it has made by the act of the 
twenty-sixth February, 1874, declaring that private markets shall not be established, con- 
tinued, or kept open within twelve squares of a public market. This power arises from 
the nature of things, and is what is termed a police power. It springs from the great 
principle “ salus populi suprema est lex.” There is in the defendant’s case no room for 
any well grounded complaint of the violation of a vested right, for if he really possessed 
the privilege of keeping a private market, that privilege was acquired subordinately to 
the right existing in the sovereign to exercise the police power in regulating the peace 
and good order of the city, and in providing for and maintaining its cleanliness and 
salubrity. The act of 1874 is not unconstitutional. 

The act of the twenty-sixth February, 1874, is not in violation of article 114 of the State con- 
stitution. The act has but one object; that one object is expressed in the title. The 
words “and for other purposes,” are in the title to this act meaningless, for there is 
nothing else treated of in it besides the regulation of private markets. 

The act of 1874 abolishes all private markets located within less than twelve squares of a 
public market. To that extent it repeals the act of 1866, under which the defendant sets 
up its title. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. Lacey & Butler, for plaintiffs and appellants. FZ. Filleul, 


for defendant and appellee. 
TALIAFERRO, J. It is charged against the defendant that in open 


violation of existing laws and regulations appertaining to the markets 
of the city for vending provisions of various kinds for the sustenance 
of the inhabitants, he is keeping a private market, at which he is sell- 
ing meats and other articles of provisions contrary to the said laws 
and municipal regulations, and thereby endangering the peace and 
good order of the city, putting in jeopardy the cleanliness and salu- 
brity and the health and quietude of the inhabitants thereof, and fur- 
thermore subjecting the said city to a pecuniary loss and injury in an 
amount greatly in excess of one thousand dollars. The plaintiff prayed 
that an injunction be granted restraining the defendant from keeping 
open and conducting a private market, as, alleged by the petitioner, 
the defendant is doing in violation of law. A rule was served upon 
the defendant to show cause why the injunction prayed for should not 
be granted, and the defendant answered: That the act of 1874 of the 
Legislature, providing that no private market should be permitted at 
any place in the city within the distance of twelve squares of a public 
market, is unconstitutional and void, because it was procured by 
bribery and corruption ; because its title does not disclose or indicate 
its purposes; that it violates the constitution of the United States; 
because it creates an involuntary servitude ; that it abridges the privi- 
27 
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leges and immunities of the citizens; that it deprives them of their 
property without due process of law. The defendant contends that 
having taken his license under the act 134 of 1866 he is entitled to 
keep a private market at the corner of St. Peter and Decatur streets 
during the space of one year, beginning January 1, 1874, and ending 
thirty-first of December, 1874; that this right having once vested it 
can not be taken away. He further contends that the city is without 
interest, having sold the revenues of the markets for the year 1874. 

The application of the plaintiff for an injunction was dismissed at 
his costs, and the plaintiff has appealed. 

The act of the Legislature authorizing private markets for the sale 
of meats, fish, poultry, etc., was passed in 1866; that act directs that 
keepers of private markets shall pay the same license that is required 
from retailers of provisions. The words of the statute are: ‘“ From 
and after the first of January, 1867, it shall be lawful for all persons, 
after they have obtained the license required for retailers af provis- 
ions, to open, and keep open at all proper hours of the day, private 
markets, stores, or stands in any part of the city of New Orleans for 
the sale of meats, game, poultry, vegetables, fruit and fresh fish, sub- 
ject to the general sanitary ordinances of the City Council.” 

By the act of 1870, enlarging the limits of the city of New Orleans, 
and to provide for the govérnment and administration of the affairs of 
the city, power is granted to the city to establish market places ; and 
through its department of commerce to have general superintendence 
of all matters relating to markets. The City Council is vested with 
full power and authority to make and pass such by-laws and ordi- 
nances as are necessary and proper ‘‘to regulate and preserve the 
peace and good order of the city and provide for and maintain its 
cleanliness and salubrity not inconsistent with any law relating there- 
to.” On the second December, 1873, the City Council passed an ordi- 
nance making the license for private markets $300. On the twenty- 
sixth of February, 1874, the defendant in this case took out from the 
State a wholesale dealer’s license on the payment of one hundred dol- 
lars. This license was taken out near three months after the passage 
of the city ordinance requiring a license of three hundred dollars from 
the keepers of private markets. In the same ordinance the license of 
wholesale dealers is fixed at one hundred dollars. If the defendant 
was bound to take a license from the city for keeping a private mar- 
ket it is clear that he has not done it. -But he relies upon the license 
from the State under the statute of 1866. This statute, as to the 
amount of the license fixed for private markets, is not quite definite— 
the license is to be that which is paid by ‘‘ retailers of provisions.” 
We do not find from the record nor from the statutes of 1866 what the 
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amount of that license was. We assume, however, that the defendant 
holds that his license as a wholesale dealer covers it whatever it may 
be. Considering the act of the Legislature of 1866, together with the 
ordinance of the city of second December, 1873, passed more than 
two months before the date of the defendant’s license, we can not 
but consider his claim to a license for the year 1874 at best as very 
questionable. It is not important that we should pass directly upon 
the question. A prominent ground of defense, and one upon which 
the judge a quo seems to have laid much stress, is that the city is with- 
out interest in the matter, having leased or farmed out the markets 
for the year 1874. We do not see that it follows because the city has 
leased the markets for the year 1874 it loses all interest in the manage- 
ment of them, in seeing that the laws and regulations concerning them 
are carried into effect. The act of 1874 makes it the duty of the city 
through its administrator to take measures for carrying out the pro- 
visions of the act regulating private markets, and in any issue that 
may arise in acting under this authority the city would be competent 
to stand in judgment. 

We pass now to the consideration of the most important question 
raised in this controversy. Has the Legislature the power to make the 
regulation which it has made by this act of twenty-sixth February, 
1874, declaring that private markets shall not be established, con- 
tinued, or kept open within twelve squares of a public market? This 
question, we think, must be answered in the affirmative. And the 
power arises from the nature of things, and is what is termed a 
police power. It springs from the great principle, ‘‘ salus populi 
suprema est lex.” There is in the defendant’s case no room for any 
well grounded complaint of the violation of a vested private right, 
for the privilege, if he really possessed it, of keeping a private market, 
was acquired subordinately to the right existing in the sovereign to 
exercise the police power to regulate the peace and good order of the 
city, and to provide for and maintain its cleanliness and salubrity. 
By way of illustrating this necessarily existing power to regulate the 
number, location and management of markets, take the city of New 
Orleans, in a warm climate, located in a low district of country, sur- 
rounded by marshes and swamps, which, in the hot season, under 
favorable conditions, envelopes its large population in a malarious 
atmosphere. Under such circumstances the danger of epidemics be- 
comes imminent. It behooves the city authorities at such periods to 
be on the alert to obviate local causes of disease within the limits of 
the city. Among such causes the decay of animal and vegitable mat- 
ter is a prominent one. The markets, therefore, must on that account 
be strictly attended to, and such measures adopted in regard to them 
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as, in the judgment of the proper authorities, the public health may 
require. Suppose under such a condition of things it should be found 
necessary a8 a sanitary regulation to reduce the number of markets, 
to abolish some of them, and thereby avoid their becoming causes of 
disease. Suppose the lessee of a public market and the keeper of a 
private market should find the markets under their control abolished, 
closed or suspended, from considerations of public security and bene- 
fit, before the expiration of the time for which their licenses were to 
continue ; could they be sustained by law in a demand to be permitted 
to continue and keep open the markets they had charge of, on the pre- 
tense that they had a vested right to keep them open? Surely not. 
Their private benefit and advantage would have to yield to the public 
advantage. It would be a perversion of the principles of organized 
society and of regulated liberty to permit an individual to continue a 
business or occupation endangering the public health in order that he 
might derive profit from such occupation. We presume it will not be 
denied that under circumstances of peril and emergency the lawmaker 
would have the right to abolish or suspend an occupation imperiling 
the public safety. This power is inherent in him. He may exercise 
it prospectively for prevention as well as pro re nata for immediate 
effect. It is within his discretion when to exercise this power ; and 
persons under license to pursue such occupations as may, in the public 
need and interest be affected by the exercise of the police power, em- 
bark in those occupations subject to the disadvantages which may 
result from a legal exercise of that power. The act of the General 
Assembly of twenty-sixth February, 1874, entitled ‘‘An act to regulate 
the private markets in the city of New Orleans and for other pur- 
poses,” does not violate or infringe any vested right. It is not uncon- 
stitutional. 

The defendant charges that the passage of the act was procured by 
bribery and corruption ; that it was conceived in fraud, and its title 
designed to defraud. This is coram non judice. Courts will not be in- 
fluenced by mere allegations of this kind, unsupported by any evidence 
whatever, to disregard the maxim ‘‘omnia presumuntur recte esse acta.” 

It is objected that the law of February 26, 1874, is unconstitutional 
and void, as being in violation of article 114 of the State constitution, 
which directs that ‘‘ every law shall express its object or objects in its 
title.’ We think the objection without weight. The act has but one 
object, that one object is expressed in its title. The title misleads 
nobody. The words “‘and for other purposes” are in the title to this 
act meaningless, for there is nothing else treated of in the act besides 


the regulation of private markets. Its purpose is simplex duntazat et 
unum. 
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The act of February, 1874, abolishes all private markets located 
within less than twelve squares of a public market. To that extent 
it repeals the act of 1866 under which the defendant sets up his rights. 
It is shown that he is keeping a private market within one square of 
the French market, one of the principal public markets of the city. 
He is doing so in violation ot law. We think the judgment of the 
court a qua sustaining the defendant erroneous. 

It is therefore ordered that the judgment of the district court be 
annulled, avoided and set aside. It is further ordered that the injunc- 
tion prayed for by the plaintiff be granted and perpetuated enjoining 
and restraining the defendant from opening, conducting, carrying on 
or continuing any private market or place of business for the sale of 
fresh meats, fresh fish, poultry, game, vegetables, etc., in the city of 
New Orleans, within the space or distance of twelve squares of any 
public market under the jurisdiction and authority of the Administra- 
tor of Commerce of said city, and otherwise violating in any manner 
the provisions of an act entitled ‘‘An act to regulate the private mar- 
kets in the city of New Orleans and for other purposes,” passed by the 
General Assembly of the State of Louisiana on the twenty-sixth of 
January, 1874. It is further ordered that the plaintiff recover from 


the defendant one hundred dollars, and that the defendant pay costs 
in both courts. 


Wy y, J., dissenting. Section 1 of act No. 134 of the acts of 1866 
provides *‘ that from and after the first day of January, 1867, it shall 
be lawful for all persons after they have obtained the license required 
for retailers of provisions to open and keep open at all proper hours of 
the day private markets, stores or stands, in any part of the city of 
New Orleans for the sale of meats, game, poultry, vegetables, fruit, 
and fresh fish, subject to the general sanitary ordinances of the City 
Council. In the record I find that the defendant, James Stafford, ob- 
tained State and city licenses as a wholesale merchant for the year 
ending thirty-first December, 1874. Under these licenses he has 
authority to sell at retail. He has all the “‘ licenses required for re- 
tailers of provisions.” Having the licenses required for retailers of 
provisions, James Stafford fully complied with the act of 1866, and his 
contract made in pursuance thereof is protected by the constitution of 
the United States, and it is in no manner impaired by the act No. 31 
of acts of 1874, which was passed after said contract was made. 

The plaintiffs, however, contend that three months before the de- 
fendant took out licenses as a wholesale merchant, entitling him to 
pursue the occupation of a retailer of provisions, the city passed an 
ordinance fixing the license for private markets at $300; and not hav- 
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ing paid this license the defendant was not authorized to pursue the 
occupation of a keeper of a private market under his wholesale deal- 
ers licenses of one hundred dollars to the State and one hundred dol- 
lars to the city. To this a sufficient answer is, that the defendant 
having paid the licenses required for retailers of provisions, was en- 
titled under the act of 1866 to keep a private market; and the city 
had no authority to pass the ordinance fixing the additional license or 
tax of $300. As the State had the right to pass the law and fix the 
conditions upon which it would allow private markets, the city of New 
Orleans could not impose an additional condition without asserting 
the right to amend a law of the State. When the State says that all 
persons may keep private markets upon taking out the licenses re- . 
quired for retailers of provisions, the city of New Orleans has no 
right to defeat or restrict the will of the sovereign by passing an ordi- 
nance requiring an additional tax or license of $300. The defendant 
paid the license required of retailers of provisions; he accepted the 
offer of the State contained in the act of 1866; and the contract was 
perfected by which he acquired the right to keep a private market at 
his store for the year 1874. 

Assuming that act No. 31 of the acts of 1874, is constitutional, and 
that it repeals that part of the act of 1866, allowing private markets 
within twelve squares of a public market, in my opinion this law, 
passed after the defendant’s rights were acquired, in no manner affected 
him. During the period fixed in the licenses, the defendant has the 
right to keep a private market. The State can not destroy this right 
without impairing the obligation of a contract. It is useless to talk of 
the exercise of police power by the State in the interest of public 
order and the health of the city. No one questions the right of the 
State to pass needful laws for the preservation of these important 
interests. -No one has the right to pursue an occupation detrimental 
to the public health and safety. But the precise question is, is the 
statute No. 31 of the acts of 1874, a law passed in the interest of good 
order and public health? How can the public health and good order 
be endangered by allowing private markets within twelve squares of 
a public market? If private markets beyond twelve squares of a pub- 
lic market will not endanger public health and safety, how comes it 
that such markets within twelve squares will be detrimental? There 
is nothing in the act showing that the motive of the lawgiver was to 
preserve good order and the public health. It is an argument sug- 
gested by the ingenuity of counsel, and in my opinion it is entirely 
foreign to the issues presented in this case. 

The title of the act is ‘‘An act to regulate the private markets of the 
city of New Orleans and for other purposes.” 
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Section first makes it unlawful to keep a private market for the sale 
of fresh meats, poultry, fresh fish, etc., within twelve squares of a 
public market. Section second authorizes the Administrator of Com- 
merce to close such markets opened or conducted in violation of sec- 
tion one. Section third imposes a penalty for violating section one. 

Section fourth makes it the duty of the judge of the First District 
Court to charge the grand jury as to the provisions of this act. 

Section fifth provides: ‘That upon the reverse side of each and 
every license granted by the State of Louisiana or the city of New 
Orleans for the carrying on, conduction, and operation of a private 
market for the sale of fresh meat, poultry, fresh fish, etc., the follow- 
ing words shall be printed thereon: ‘It is distinctly understood that 
the holder of this license shall not open, establish, or carry on a pri- 
vate market within twelve squares of any public market under penalty 
of the forfeiture of this license.” 

Section sixth provides that this act shall take effect from and after 
its passage, and that all laws in conflict therewith are repealed. 

As before remarked, there is not one word in the statute showing 
that it is a police law for the preservation of good order and the public 
health. On the contrary, from the terms of the act the conclusion is 
inevitable that the lawgiver simply desired to amend the act of 1866, 
so as to prohibit private markets for the sale of fresh meats, fish, ete., 
within twelve squares of a public market. And this view is confirmed 
by considering the fifth section, which provides that hereafter a certain 
stipulation shall be printed on the reverse side of the licenses to carry 
on a private market. It imposes a new condition in the contract 
arising from the taking out of licenses under the act of 1866, whereby 
the person taking out said licenses stipulates nut to keep a private 
market for the sale of fresh meats, fish, etc., within twelve squares of 
a public market. The law before us simply adds a new condition to 
the standing offer of the State under the law of 1846, to sell licenses 
or to make a contract with any one desiring it, to keep a private 
market. 

How the modification of an offer to make a contract can modify or 
alter a contract already made, I can not imagine. There was no stip- 
ulation when the defendant got his licenses for the year 1874 that he 
would not keep a private market within twelve squares of a public 
market. A stipulation proposed in a law passed subsequent to the 
purchase of the licenses by the defendant, forms no part of the contract 
which arose by the purchase of said licenses. It is a stipulation which 
was not demanded by the State at the time, and which was not con- 
sented to by the parties. It therefore forms no part of the contract 
between the defendant and the State and is not obligatory on him. 
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Another reason why the statute was not passed to promote the public 
health is, that for that purpose this law was not necessary, the act of 
1266 esiablishing private markets expressly stipulating that the right 
is granted, ‘subject to the general sanitary ordinances of the City 
Council.” Besides, under the charter of 1870 the city has full authority 
to pass ordinances: ‘‘To regulate and preserve the peace and good 
order of the city, and to provide for and maintain its cleanliness and 
salubrity.” e ° * After confiding the care of public 
health and good order to the city, the State had no occasion to pass 
the statute before us in the interest of good order and public health. 

In the absence of a motive we can not presume the statute a police 
regulation. 

But suppose the lawgiver had declared the act a police regulation, 
that would not make it such. Under the name of a police law the 
State can not deprive a citizen of his property or the right to pursue 
the occupation for which he has a license, when the enjoyment of 
such property or the pursuit of such occupation will not endanger 
public health, safety, peace and good order. The enjoyment of the 
occupation for which the defendant has State and city licenses for the 
year 1874, will in no manver endanger the public interests which the 
State can protect under the exercise of its police power. The police 
power, like all powers confided to the Legislature is not unlimited ; 
and of the extent of this power it is for the courts and not the Legis- 
lature to decide. Any other doctrine would be subversive of liberty. 
The Legislature could call its laws police regulations, and thereby es- 
cape all the limitations of the constitution. 

I agree with the district judge that the plaintiffs have no pecuniary 
interest in the controversy, the city having leased out the public 
markets for 1874. The enforcement of the law may benefit the lessees 
of the public markets, because it virtually gives them a monopoly or 
an exclusive right over all other persons to sell fresh meats, fish, poul- 
try, and vegetables within twelve squares of the public markets. But 
whether the law is enforced or not against the defendant it can confer 
no pecuniary benefit on the plaintiffs. The jurisdiction of this court 
in civil cases is limited, and as the matter in dispute does not exceed 
five hundred dollars this court is without jurisdiction ratione materia, 
and the appeal should, on that account, be dismissed. 

I come now to consider the constitutionality of the statute. Article 
114 of the constitution requires that the object or objects of every law 
shall be expressed in its title. The sole object of the act is to amend 
the act of 1866, so as to prohibit private markets for the sale of fresh 
meats, game, poultry, fresh fish, and fruit within twelve squares of a 
public market, the intention being to give public markets the monopoly, 
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within such limits, of selling such produce or articles of merchandise. 
This, the undoubted object of the law, is not expressed in its title. 
The title ‘‘to regulate private markets” gives no clue to the purpose 
or object of the law. No one hearing the title of the act read would 
be apprised of the purpose to amend the act of 1866, so as to prohibit 
private markets for the sale of fresh meats, fish, poultry, and fruits 
within twelve squares of a public market. If this title be good to cover 
@ prohibitory law within twelve squares, why would it not be equally 
as good to cover a law prohibiting private markets within one mile or 
twelve miles of a public market. To regulate suggests the idea of ad- 
ministering a thing, not of destroying it; the private markets we un- 
derstand from the title are to be administered, all of them, in a certain 
way; but the title gives no clue to the destruction of any them. In 
my opinion the law is not covered by its title. It is repugnant to 
article 114 of the constitution and therefore void. 
For the reasons stated I feel constrained to dissent in this case. 


HowELt, J., dissenting. In my opinion the defendant, Stafford, had 
complied with the law, by which he secured the right to carry on his 
business for one year, and that he could not be deprived of such right 
as is done in this case; and further, that the city of New Orleans 


having farmed out the public markets for the current year has no in- 
terest in the matter. 

I express no opinion at this time upon the other questions involved 
in this proceeding. 

Rehearing refused. 








No. 5618. 
CHarLes McALisTER v. R. K. ANDERSON, Tax Collector. 


The State when selling a certain piece of property for taxes of 1871, due thereon, did not sell 
it freed from the taxes of 1872. The State had a concurrent mortgage and privilege to 
secure the taxes due for both years, and the sale did not purport to release the taxes of 
1872. The former owner might have redeemed his land by complying with the require- 
ments of the law after the sale, but he could not have taken the property back freed 
from the taxes of 1872. The purchaser bought the property subject to the taxes of that. 
year. 


PPEAL from the Thirteenth Judicial District Court, parish of Car- 
roll. Hough, J. Montgomery & Delony, for plaintiff and appellant. 
Leonard & Kennedy, and H. R. Steele, District Attorney, for defendant 
and appellee. 
Lupetine, C. J. In October, 1873, the plaintiff purchased, at a 
tax sale, a plantation in the parish of Carroll; he paid the price bid, 
being the full amount of the taxes and penalties due thereon for 
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the year 1871, and the costs of sale. In June, 1874, the same property 
was seized and advertised for sale for the taxes assessed on said prop- 
erty for 1872; and the purchaser enjoins the sale, on the grounds that 
the State sold the property to satisfy its lien or privilege on the prop- 
erty for the taxes of 1871, and sold it free from all incumbrances. The 
question for decision is, did the State sell the property freed from the 
taxes of 1872? We think not. The State had concurrent mortgages 
and privileges to secure the taxes due for both years, and the sale did 
not purport to release the taxes of 1872. The former owner might 
have redeemed his land by complying with the requirements of the 
law after the sale; but surely he would not have taken the property 
back freed from the taxes of 1872. The purchaser bought the property 
subject to the taxes of 1872. 

It is therefore ordered that the judgment of the lower court be 
affirmed with costs of appeal. 


WYyLy, J., dissenting. In October, 1873, the tax collector sold a plan- 
tation in the parish of Carroll known as the ‘‘ Mounds Place,” belong- 
ing to R. Tubman Keene, and Charles McAlister, plaintiff herein, 
became the purchaser for the price of $1806 25, being the full amount 
of the taxes, penalties and costs due thereon for the year 1871. 

Subsequently, to wit: in June, 1874, defendant seized and advertised 
said property for the taxes, penalties and costs due thereon for the 
year 1872; thereupon plaintiff brought this suit to enjoin the sale on 
the grounds stated in the petition, to wit: 

First—The State having sold him the land for the taxes of 1871, which 
was the first lien, lost thereby the privilege for the taxes of 1872, which 
was next in rank. 

Second—There has been no legal seizure and advertisement of the 
property. 

The court dissolved the injunction with one hundred per cent. dam- 
ages, and plaintiff appeals. 

In October, 1873, when the tax collector sold the lands to McAlister 
for taxes, penalties and costs due thereon for the year 1871, the taxes 
of 1872 were due. 

Under sections 66, 67, 68 of the act No. 42 of the acts of 1871, the 
lands in question had been forfeited to the State. And in Morrison v. 
Larkin, tax collector, 26 An. this court decided that under the revenue 
acts of 1871 and 1873, such lands could be sold by the tax collector for 
the total amount of taxes, penalties and costs due thereon to the State, 
reserving to the owner the right of redemption stated in section six of 
act 47 of the acts of 1873; and when the bid is for less than the 
total amount due the State for taxes, penalties and costs, the tax col- 
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lector can not adjudicate the property, because in such case the law 
provides, “ the bid shall be rejected.” Section 9 of act 47 of the acts 
of 1873. 

Considering sections 38, 55, 57, 59, 60, 69 of act 42 of the acts of 1871, 
together with the title of said act, there can be no doubt that the tax 
collector can collect taxes on the delinquent lists, and for this purpose 
he can sell lands forfeited to the State, provided the amount bid is 
sufficient to pay all the taxes, penalties and costs due to the State. 
Upon payment of such sum the owner could redeem the land, the title 
of which, by the filing and recording of the delinquent list in the Audi- 
tor’s office, vested in the State; and it can not be presumed that the 
authors of the statute in question contemplated that a stranger should 
acquire from the tax collector a title to forfeited lands on terms more 
favorable than the former owner, who could only redeem by paying the 
State all of the taxes, penalties and costs due thereon. Nor can the 
statute be interpreted so as to authorize the tax collector to sell such 
property for less than the amount due the State, for this would involve 
the loss to the latter of a part of the revenues the tax collector was 
charged to collect. Without special authority the tax collector can not 
adjudicate forfeited lands for less than the total amount due the State 
thereon, and such authority is not to be found in the statutes before us. 
But this question, which has been settled, as I understand, in the cases 
of Morrison v. Larkin, 26 An. and Garner, administrator, v. R. K. An- 
derson, tax collector, lately decided, is not raised by the parties, 
although lying at the foundation of the action. 

If McAlister has no title because the tax collector had no right, in 
October, 1873, to sell him lands forfeited to the State in December, 
1871, for less than the total amount of the taxes and penalties due up 
to the time of the sale, he would have no interest to raise this litiga- 
tion and to take out the injunction. But as the defendant has not 
questioned McAlister’s title, or objected to his want of interest, this 
court will not raise the question, however pertinent to the case. Taking 
the question then as presented, did McAlister, who bought from the 
State forfeited lands in October, 1873, paying the price of adjudication, 
$1806 25, the total amount of taxes and penalties for the year 1871, 
incur the additional obligation to pay the taxes of 1872, which accrued 
while the title of the property remained in his vendor, the State? I 
think not. The bid of McAlister was the aggregatio mentium between 
the buyer and the seller. McAlister paid the amount of his bid, and 
the State made the title to him. She is bound as warrantor to main- 
tain the title she has conveyed to him; and she can not claim the re- 
scission of the sale without previously tendering to McAlister the 
$1806 25 which she received as the price of adjudication. 
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In regard to the obligations of a seller, the State, under our law, 
occupies no better position than any other vendor. She can not make 
a title to-day and destroy it to-morrow, on the pretext that while the 
title was in her, as from December, 1871, up to the sale in October, 
1873, taxes had accrued in her own favor. McAlister certainly owed 
the State nothing on these lands at the time of the adjudication, but 
the amount of his bid, which he paid ; and assuming the validity of the 
sale, this is what the State agreed to accept as the equivalent for the 
lands. Now if the court compels him to pay the additional sum of 
$1200, the amount claimed for taxes accruing in ‘1872, while the State 
was the owner of the lands, it will virtually make a new contract for 
him, or compel him to perform a stipulation not mentioned in the sale. 
When the buyer paid the $1806 25, the price of the adjudication, he 
discharged fully all his obligations resulting from his bid; and when 
the State accepted it and conveyed to him her title to the lands she 
incurred the legal obligations of every seller to maintain the vendee 
in the enjoyment of the thing which she gave as an equivalent for the 
price paid by him. 

These propositions are elementary, and there is no escape from the 
conclusion to which they lead, assuming that the State was the owner 
of the lands at the time of the sale to McAlister. That forfeited lands 
belong to the State was expressly decided by this court in the case of 
Morrison v. Larkin, tax collector, 26 An., and the same doctrine was 
recognized and affirmed in the case of Garner, administrator, v. R. K. 
Anderson, tax collector, lately decided. Indeed this is declared by the 
law in precise terms. Section 68 of act 42 of the acts of 1871 provides: 
“That the said delinquent lists, or copies and verifications, when so 
filed in the office of the Auditor of Public Accounts, shall be entered 
by him in a record kept for that purpose, and shall vest from the day 
of filing a title to the lands and lots therein returned, in the State 
of Louisiana, which shall ‘be impeachable only on proof that taxes 
for nonpayment whereof the lands were returned forfeited, had been 
in fact paid to the collector before the return of the lists to the 
recorder.” 

The right of redemption, however, was reserved to the owner by 
section 69. And by section 6 of act 47 of the acts of 1873, this right 
of redemption is reserved to the former owner for six months after the 
adjudication by the State of forfeited lands. The only reservation in 
the title which plaintiff received from the State, was the right of re- 
demption reserved for six months in favor of R. Tubman Keene, the 
former owner of said lands, who seems to have neglected to exercise 
this right, and who sets up no claim to the property. In other respects 
the title is absolute and binds the State as warrantor. 
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My conclusion is, assuming the validity of the sale which is not 
questioned, the State can noi destroy by selling the property for taxes 
of 1872, the title which she, as owner, made to the plaintiff in Octo- 
ber, 1873, for the price of $1806 25. She can not keep the price and 
take back the lands, or which is the same thing, convey them to 
another. The right of disposition belongs to the owner. She can not 
keep the price and at the same time exercise this main element of ~ 
ownership over these lands. I therefore dissent in this case. 








No. 5480. 
STATE ex rel. Jonn L. Macavutay v. CHARLES CiinTon, Auditor.* 


A mandamus will not lie against the Auditor to make an estimate and fix the rate of the tax 
provided for by act 69 of the acts of 1870. As long as this duty was imposed by law 
upon the Auditor, he could by mandamus be compelled to perform it. But when by acts 
3, 4 and 55 of the acts of 1874, the law imposing this duty was repealed, and it was made 
a penal offense for him to do any act obstructing the funding of the obligations of the 
State and the other provisions ot said statutes, a mandamus can not be invoked. 

The question whether the State by her legislation on the subject has impaired the obligations 
of her contract with the relator, is a matter that can not be decided in this controversy, 
because the State is not a party to the suit, and the Auditor has no interest in the solu- 
tion of the question, The same remark is applicable to the other constitutional objections 
raised by the relator. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. Kennard, Howe & Prentiss, for relator and appellant. H. 
O. Dibble, acting Attorney General, for respondent and appellee. 

Wrty, J. The relator, the holder of certain bonds issued under act 
15 of the acts of 1866, act 108 of the acts of 1868, and act 69 of the acts 
of 1870, sues out a mandamus to compel the Auditor to estimate and 
collect a tax sufficient to pay the interest on said bonds, pursuant to 
the fourth section of act 69 of the acts of 1870. 

The court granted a rule nisi, and at the trial refused the mandamus. 
Thereupon the relator appeals. 

The duty which the relator seeks to compel the respondent to per- 
form was imposed by the fourth section of act 69 of the acts of 1870; 
but he refuses to comply with the demand on the ground that said sec- 
tion imposing said duty is repealed by acts 3, 4 and 55 of the acts of 
1874. 

Section four of act 69 of the acts of 1870 provides: ‘‘ That the 
Auditor of Public Accounts shall, once in each year, estimate the 
amount of the annual interest on all the bonds issued under the pro- 
visions of this act, together with a sum equal to one-fortieth part of the 
bonds issued, and calculate as nearly as practicable what rate of tax 
on the total assessed real and personal property of the State will be 
required to produce the sums aforesaid; and he shall add the said rate 
to the tax already assessed for general purposes, and the tax so calcu- 
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lated and assessed shall be collected in currency, and paid into the 
treasury of the State at the same time and in the same manner as other 
general State taxes are required to be collected and paid, and the 
money 80 collected shall be credited on the books of the Auditor and 
Treasurer to a special fund, to be known and designated as the 
‘‘ Floating debt bonds fund,” and the amount so credited, from year to 

“year, is hereby annually appropriated for the payment of the interest 
and part of the principal of the bonds authorized by this act.” 

Here the State has made an annual appropriation and required the 
Auditor to make the calculation and fix the rate of a tax necessary to 
pay the interest on bonds authorized by said act. As long as this duty 
was imposed by law upon the Auditor, he could, by mandamus, be 
compelled to perform it. But when, by acts 3, 4, and 55 of the acts of 
1874, the law imposing this duty upon the Auditor was repealed, and 
it was made a penal offense for him to do any act obstructing the fund- 
ing of the obligations of the State and the other provisions of said 
statutes, a mandamus will not lie against the Auditor to make an esti- 
mate and fix the rate of the tax provided for in act 69 of the acts of 
1870. The General Assembly which prescribed the duty in 1870 not 
only revoked the requirement in the legislation of 1874, but made its 
performance an offense punishable by fine and imprisonment. 

The relator, however, contends that the provision of section four of 
act 69 of acts of 1870 was one of the stipulations in the contract by 
which the State issued, and he acquired the bonds, and the repeal 
thereof is repugnant to that provision of the constitution of the United 
States prohibiting a State from passing a law impairing the obligations 
of contracts. 

We think the General Assembly had the right to repeal the law im- 
posing the duty on the Auditor, which relator now seeks to compel 
him to perform; and as he is not now required by law to perform the 
duty, a mandamus will not lie against him. 

As to the question whether the State by her legislation has impaired 
the obligations of her contracts with relator, we are of opinion that 
that matter can not be decided in this controversy, because the State 
is not a party to this suit, and the Auditor has no interest in the solu- 
tion of the question. And the same remark is applicable to the other 
constitutional objections raised by the relator. 

The only question pertinent to the case is: Is the duty required by 
the relator of the Auditor one of the ministerial duties of his office now 
prescribed by law? If it is not, as we think, a writ of mandamus should 
not issue against him. The same authority which prescribed the duty 
could and did revoke it, and made the performance a penal offense. 


Judgment affirmed. 
* Carried by writ of error to the Supreme Court of the United States. 
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No. 5794. 
Stare ex rel. PrerRE GOuURGOTTE v. JEAN Porte et al. 


The relator had the right to take a suspensive appeal within ten days from certain orders of 
the judge a quo in relation to the sequestration of his property, and the release thereof 
on bond, and any attempt to execute the order before that time expired was unauthorized, 
and when the appeal was taken, the parties were left in statu quo before the order, and 
the effect of the prohibition issued by this court is to maintain the parties in the position 
they were in before the rendition of the order appealed from. ; 
PPLICATION for a writ of prohibition addressed to defendant 

Jean Porte and to Eugene Waggaman, sheriff of the parish of 

Orleans. J. A. Bartlette, for relator. Murphy, for Jean Porte, and 

Ellis & Ellis, for the sheriff, respondents. 

Lupetine, C. J. Under a writ of sequestration, certain property 
was sequestered and taken out of the possession of Pierre Gourgotte, 
who released the property by bonding the same. Jean Porte, plaintiff 
in the sequestration suit, then took a rule against the sheriff to show 
cause why he should not be held responsible for the property, and to 
test the solvency of the bond given by defendant, Gourgotte. No 
notice was given to Gourgotte, the defendant. The bond was declared 
not good, and the plaintiff was permitted to bond the property. As 
soon as the defendant learned what had been done he tendered other 
sureties, although he says the first bond was good, and this was 
refused. He then obtained an order for a suspensive appeal from the 
aforesaid orders of the court, and gave bond according to law. But 
notwithstanding this suspensive appeal the parties persist in taking 
and withholding the property from him. He then obtained a writ of 
prohibition from this court. To this the sheriff answers that this 
court is without jurisdiction to issue said writ, because he is executing 
the orders of a court which had jurisdiction of the case. 

When the suspensive appeal had been taken, the inferior court was 
without jurisdiction in the matter, and the appellate jurisdiction of 
this court attached; and it is in aid of our appellate jurisdiction that 
we grant the prohibition. This is too well settled to be questioned 
now. Nor is there any force in the position that he can not be pro- 
hibited from doing what he has already done, or from disturbing the 
possession of property of relator, when he has no such possession. 
The relator had the right to take a suspensive appeal within ten days 
from the said order, and any attempt to execute the order before that 
time expired was unauthorized, and when the appeal was taken the 
- parties were left in statu quo before the order, and the effect of the 
prohibition is to maintain the parties in the positions they were before 
the rendition of the order appealed from. 


It is therefore ordered that the prohibition be made peremptory and 
that defendants pay costs. 
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No. 4393. 
NicHOLSON & Co. v. Mrs. A. M. JENNINGS. 


The pleas of want of citation and prescription are inconsistent. Pleading prescription is an 
appearance. 

PPEAL from the Sixth Judicial District Court, parish of Tangipa- 

hoa. Ellis, J. Breaux & Fenner, O. P. Amacker, for plaintiffs and 
appellees. B. R. Forman, for defendant and appellant. 

Morean, J. In this court the defendant pleads defective citation 
and prescription. The pleas are inconsistent. Pleading prescription 
is an appearance. 

The plea of prescription seems to be well founded, but as it was filed 
for the first time in this court, and the appellee requesting it, the case 
will be remanded for the purpose of allowing plaintiffs to prove an 
interruption. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be avoided, annulled and reversed, and that the case 
be remanded to be proceeded in according to law, appellees to pay the 
costs. 








No. 4369. 
B. St. Mesme LEBRETON v. P. J. KENNEDY. 


The act by which the plaintiff suffered was not done by any one for whom the defendant is 
responsible, under his direction, or in the usual course of his employment. He can not 
therefore recover. 


PPEAL from the Second Judicial District Court, parish of Jefferson. 
Pardee, J. J.J. Roman, Fellows & Mills, for plaintiff and appel- 
lant. R. King Cutlar and Semmes, for defendant and appellee. 

Morean, J. The defendant owns a plantation which adjoins the 
property of the plaintiff. 

While the defendant’s laborers were employed in plowing in his 
fields, one of them, leaving the “‘ cut,” as it is called, where the plow- 
ing was being done, crossed over into another one and lit his pipe. 
After lighting his pipe he thrust the burning match into a pile of brush 
which had been gathered together for the purpose of facilitating the 
clearing of the land. There was a fierce wind blowing at the time in 
the direction of the plaintiff’s property. The fire spread rapidly, and 
crossing over the defendant’s line, reached the plaintiff’s buildings and 
consumed them. Plaintiff sues to recover their value. 

The act by which the plaintiff suffered was not done by any one for 
whom the defendant is responsible, under his direction, or in the usual 
course of his employment. He can not therefore recover. 

Judgment affirmed. 
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No. 3899. 


CANAL AND CLAIBORNE STREETS RAILROAD COMPANY U. SUCCESSION OF 
JOHN ARMSTRONG. 


This is a suit against the succession of John Armstrong, who is alleged to have been security 
on a bond given by one J. G. Campbell, as secretary and treasurer of the Canal and 
Claiborne Streets Railroad Company. As there is no sum fixed in the penal clause of the 
bond, the instrument contains no written promise on the part of Armstrong to pay any 
particular amount. Therefore his succession is not liable on the bond. As no amount 
is fixed in said bond, there is no evidence that the parties ever came to an agreement as 
to the extent of the obligation of Armstrong. The contract was incomplete. 

Assuming that the signing and delivery of the instrument authorized or implied authority 
granted to the holder to fill in the amount—which this court does not admit—the death 
of Armstrong revoked the mandate and no sum has been filled in. 

It has frequently been held that omissions in filling judicial bonds are supplied by the law. 
But in the case at’ bar the bond is in no sense judicial. It is an ordinary conventional 
bond given by an officer of a corporation for the faithful performance of his duties, and 


as the surety promised to pay no specific sum, there is no obligation for this court to 
enforce. 


PPEAL from the Second District Court, parish of Orleans. Duvi- 
gneaud, J. H. D. Ogden, for plaintiff and appellee. Finney & 
Miller and H. N. Ogden, for defendant and appellant. 
Morean, J. By the fifteenth article of the company’s charter, the 
board of directors were authorized to appoint a secretary and other 
clerks, and to remove them at pleasure. 


John G. Campbell was appointed secretary on the second of Septem- 


ber, 1867. He gave bond, with John Armstrong and W. C. Falham as 
securities. The bond is as follows: 

‘** Know all men by these presents, that we, J. G. Campbell, as prin- 
cipal, and John Armstrong and W. C. Falham, securities, are held and 
firmly bound in solido unto the Canal and Claiborne Streets Railroad 
Company, or assigns, , for which payment well and truly 
to be male, we bind ourselves, our heirs, executors and administrators 
in solido firmly by these presents, and do hereby waive the benefit of 
division and discussion granted by law to sureties. 

‘*Now, the condition of the above obligation is such, that whereas 
the above bounden J. G. Campbell has been chosen and appointed 
secretary and treasurer of the aforesaid Canal and Claiborne Streets 
Railroad Company, by reason whereof divers sums of money, goods 
and chattels and other things, the property of said corporation will 
come into his hands; if the said J. G. Campbell, his heirs, executors 
and administrators, at the expiration of his office, upon request to him 
or them made, shall make or give unto the said company, or their 
agent or attorney, a just and true account of all such sum or sums of 
money, goods, chattels and other things, as have come into his hands, 
charge or possession, as secretary and treasurer as aforesaid, and shall 
and do pay and deliver over to his successors in office or any other 
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person duly authorized to receive the same, all such balance or sums 
of money, goods and chattels or other things which shall appear to be 
in his hands and due by him to said company; and if the said J. G. 
Campbell shall well and truly, honestly and faithfully in all things, 
serve the said company as secretary and treasurer as aforesaid, during 
his continuance in office, then the above obligation to be void; else, 
to remain in tull force and virtue.” 

On the eleventh of January, 1869, Campbell tendered his resignation 
to the company, which was received, but never accepted. 

On the nineteenth of January, at a meeting of the board, Campbell, 
was re-elected secretary, but at a reduced salary. Subsequent to his 
re-election there was a deficit in his accounts amounting to $9809 65. 

This suit is instituted against the succession of Armstrong, to make 
it liable for the amount ot Campbell’s deficit. 

The defense is twofold: First, That no amount is stipulated in the 
bond. Second, That the defalcation occurred after Campbell’s second 
election. 

First—The object in stating an amount in a bond is to definitively fix 
the liability of the obligors and their sureties; but a man may bind 
himeelf in an indefinite amount if he chooses to do so, and this we think 
is what Armstrong did in this case. He bound himself that Campbell, 
at the expiration of his office, should give to the company a true account 
of all money, goods, chattels and other things as may have come into 
his hands, charge or possession as secretary and treasurer. As secre- 
tary, $9809 65, belonging to the company, were not accounted for by 
him. His surety is responsible therefor. 

Second—There was no time specified as to the duration of his term 
of office; neither was there a limit fixed to the time the bond was to 
last. Campbell’s re-election by the board did not then change his posi- 
tion, or affect the obligation of his surety. 

Judgment affirmed. 


On REHEARING. 


Wr ty, J. After further examination we have come to the conclusion 
that the succession of John Armstrong is not liable on the bond. As 
there is no sum fixed in the penal clause, the instrument contains his 
written promise to pay no particular amount. 

‘“‘ Suretyship can not be presumed; it ought to be expressed, and is 
to be restrained within the limits intended by the contract.” Revised 
Code 3039. 

It is manifest from the instrument that Armstrong, the surety, did 
not intend to bind himself for an unlimited amount. He certainly did 
not undertake to go security for all the money, goods and property of 





NEW ORLEANS, MAY, 1875. 


Canal and Claiborne Streets Railroad Company v. Armstrong. 








the Canal and Claiborne Streets Railroad Company that might come 
into the hands of Campbell, its secretary and treasurer. The writing 
contains no such promise. 

As no amount is fixed in the bond, there is no evidence that the par- 
ties ever came to an agreement as to the extent of the obligation of 
Armstrong. The contract was incomplete. We can not now say that 
the succession of Armstrong owes the plaintiff $9809 65, the amount of 
Campbell’s defalcation; because when Armstrong signed the instru- 
ment there is no evidence that he and the plaintiff agreed that he, in 
such a contingency, should pay that sum. 

Without making a contract for the parties, this court can not deter- 
mine that the defendant owes the plaintiff anything. Assuming that 
the signing and delivery of the instrument authorized or implied au- 
thority granted to the holder to fill in the amount, which we do not ad- 
mit, the death of Armstrong revoked the mandate, and no sum has 
been filled in. 

The promise to pay the debt or discharge the obligation of another 
can only be proved by written evidence. Acts of 1858, page 148. 

The obligation of Campbell extended to the full value of the money 
and property confided to him as secretary and treasurer of the Canal 
and Claiborne Streets Railroad Company. He was bound to account 
tor all of it; and if he made way with it, an action would lie against 
him for the full value thereof. Armstrong, as we have stated, did not 
assume an obligation so extensive, because the instrument contains no 
such promise. To what extent then did he agree to be bound for 
Campbell’s fidelity as an officer of the railroad company? No amount 
is fixed in the bond, and there is no written evidence that the parties 
came to an agreement on this important point. The instrument stands 
thus: In acertain contingency, namely, on the defalcation of Camp- 
bell, Armstrong was to pay, but what amount the parties failed to 
agree on. The contract of suretyship was not completed. 

The case of Pennyman v. Barramore, 6 N. S. 494, cited by plaintiff, 
is not applicable. That was a sequestration bond, where the amount 
was not properly filled in; it was a judicial bond, and the surety signed 
in reference to the law fixing the amount and the conditions thereof. 
It has frequently been held that omissions in filling judicial bonds are 
supplied by law, but in the case at bar the bond is in no sense judicial ; 
it is an ordinary conventional bond, given by an officer of a corpora- 
tion for the faithful performance of his duties; and as the surety pro- 
mised to pay no specific sum, there is no obligation for the court to en- 
force. 

It is therefore ordered that our former judgment be set aside, and it 
is decreed that the judgment of the court a qua be annulled, and plain- 
tiff’s demand be rejected with costs of both courts. 
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No. 5015. 


City or New ORLEANS v. THE New OrLEANS MECHANICS’ SoOcIETY. 


The property of the defendants is not exempted from taxation by their charter. There are 
no terms or expressions used in their acts of incorporation, declaring a contract between 
the State and the corporators, and the existence of such a contract can not be inferred, 
nor has the property been used for the specific purposes expressed in the acts of incorpo- 
ration, and which was the condition of an exemption from taxation. 

PPEAL from the Superior District Court, parish of Orleans. Haw- 
A kins, J. Merrick, Race & Foster, for plaintiffs and appellants. B. 
F. Jonas, city attorney, S. P Blanc, assistant city attorney, for defend- 
ants and appellees. 

TALIAFERRO, J. Several suits were from time to time successively 
brought by the city against the defendant to enforce the payment of 
taxes. Judgments were obtained and executions issued on three of 
them. The defendant enjoined the proceedings, setting up that under 
its charter the society is exempted from the payment of taxes. Judg- 
ment was rendered perpetuating the injunction so far as it restrained 
the city from executing the writ of fier facias issued in the case num- 
bered 1155, and annulling the judgment rendered in that case. In the 
other cases the injunction was dissolved. At the same time judgment 
was rendered in favor of the city in two other suits founded on the same 
cause of action, and cumulated by consent with the injunction cases. 

From this judgment, so far as it is against the Mechanics’ Society, 
the defendant appeals. 

The New Orleans Mechanics’ Society was incorporated in the year 
1821. The third section of the act of incorporation provides: ‘ That 
it shall not be lawful for this incorporation to apply their revenues to 
any other than charitable purposes and the promotion and improve- 
ment of mechanical arts. This law shall be in force for and during 
the term of twenty years.” By an act approved March 21, 1850, the 
State transferred to the society the possession and occupancy forever 
of a certain portion of ground on the square bounded by Canal, Ba- 
ronne, Common and Philippa streets. The society was required to 
build upon tie ground granted to it a brick or stone building, suitable 
tor a library, lecture room, and cabinet of natural history and mechan- 
ical inventions, and to establish and maintain a library for the use of 
the mechanics of New Orleans, and an annual course of lectures on 
the physical sciences, and particularly those connected with agricul- 
ture and the mechanical arts. The society caused to be erected on the 
lot of ground so granted the building called “The Mechanics’ Institute.” 

The society acquired in 1853 from the city of New Orleans the lot of 
ground, and buildings upon it, which had been donated to the city by 
Abijah Fisk, for the establishment of a free library, known for many 
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years as “‘ The Fisk Free Library.” This property, situated at the cor- 
ner of Bourbon and Customhouse streets, was transferred to the Me- 
chanics’ Society, under the same conditions, and to be held and used 
for the same uses and trusts under which it was held by the city. The 
society was bound by this transfer to place the Fisk Free Library io 
the building known as the Mechanics’ Institute, and was authorized to 
rent the building in which the library was first established, the income 
from rent to be applied to the enlargement and maintenance of the 
library, etc. 

The city asserts the right to levy and collect taxes on these proper- 
ties. If may be here noted that the suit numbered 1155 referred to in 
the judgment of the lower court, and in relation to which the injunction 
was perpetuated, was brought for the taxes imposed upon the lot of 
ground, and buildings upon it, donated originally by Abijah Fisk for 
the Fisk Free Library ; and that the other suits in which judgments 
were rendered in favor of the city were for taxes on the property known 
as the Mechanics’ Institute. 

The defendant contends that the property held by the corporation is 
exempt from taxation by contract between the city and the corpora- 
tion; such exemption being implied, if not expressed, by the act of 
incorporation; that no other construction can be given to the charter 
and subsequent acts of the Legislature than that it was the understand- 
ing and intent of the law maker and the party accepting the terms and 
conditions of the laws, that the properties of the society should forever 
be free from all taxation; that this construction has been given to it by 
both State and city for near half a century; that the rights acquired 
by the society, and which it has so long enjoyed, are of a vested char- 
acter and can not be affected by subsequent changes in constitutions 
or laws. 

On the part of the city it is held that exemptions are never implied, 
and all laws granting exemptions from taxation are to be most strictly 
construed. It is conceded that as a charitable society the property of 
the Mechanics’ Society, actually used by itself for purposes of charity, 
would be exempt under the general laws of the State and the charters 
of the city, but that such an exemption is not in the nature of con- 
tract, and it can be recalled at any time; that the words of the law 
show it to be but a conditional exemption, and in order to claim it the 
society must use its buildings, the Mechanics’ Institute, for its pur- 
poses of charity; the moment they fail to occupy it to that end it 
ceases to be exempt ; that by law the right subsists so long as actually 
used for charitable purposes. The plaintiff denies that the building 
of the defendant, called the Mechanics’ Institute, has been used as 
required by law for charitable purposes. The evidence sustains this 
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position taken by the plaintiff. It is shown that during the years for 
which the city is claiming taxes against the property of this corpora- 
tion, the building called the Mechanics’ Institute was leased out and 
not used for the purposes intended by the act of March 21, 1850. It 
is not shown to have been at any time appropriated to the objects of 
the said act. The Fisk Free Library, a witness states, is kept open 
regularly every day in the Mechanics’ Institute, and that the revenues 
arising from that property are all applied to educational and chari- 
table purposes ; and that the rents derived from the other property at 
the corner of Bourbon and Customhouse streets, are all appropriated 
to the expenses of Fisk Free Library, and to no other purpose. 

We think the property of the defendant, not being used for the 
specific purpose expressed in the acts of incorporation, is not exempted 
from taxation. We find no terms or expressions used in these acts 
declaring a contract between the State and the corporations, and we 
can not infer the existence of such a contract. The property of de- 
fendants is not exempted by their charter. We think there was error 
in the court below in rendering judgment in favor of defendants, an- 
nulling the judgment in suit No. 1155, and maintaining the injunction 
as to the execution of that judgment; and in other respects that the 
decree is correct. 

It is therefore ordered that the judgment of the district court, so far 
as it maintains the injunction restraining the execution of the plain- 
tiffs’ judgment against the defendant in suit No. 1155 and annuls that 
judgment, be avoided, annulled and set aside. It is further ordered 
that the injunction be dissolved as to the said judgment in suit No. 
1155; and it is finally ordered that the decree ot the lower court as 
thus altered and amended be affirmed, with costs in both courts. 








No. 4412. 


J. Denny v. H. Simons. 


There was a total failure on the part of defendant to deliver at Havana, island of Cuba, cer- 
tain articles contracted for. The interference of the military power of the government 
at the time has relieved him from the stipulated penalty in case of failure, but he must 
return the portion of the price received by him for the articles not delivered. 


PPEAL from the Fifth District Court, parish of Orleans. Leaumont, 
J. Fellows & Mills, for plaintiff and appellant. D. O. Labatt, for 
defendant and appellee. 

HowE.t, J. Plaintiff sues for $30,000 paid by him on a written con- 
tract for the delivery to him, in Havana, of two hundred ox wagons, 
two hundred and fifty yokes and bows, thirteen hundred rings and 
staples, and twenty-five hundred iron keys, and the further sum of 
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$10,000, as the stipulated penalty for the failure of the defendant to 
perform his part of the contract. The answer is a general denial. 
There was judgment of nonsuit, and the plaintiff appealed. 

The defendant bound himself on the thirtieth January, 1865, to ship 
the above articles on or before the twenty-fifth of February following, 
and received three payments on the price amounting to $30,000, accord- 
ing to the stipulations of the contract. On the twenty-fifth of Febru- 
ary, only fifteen of the wagons had been shipped, but with directions 
to the consignees to hold them subject to the order of the shipper. 
Fifty more of the wagons were subsequently put on board of a vessel, 
and the military authorities seized and detained them for some time. 
The cause of this seizure is not shown by competent evidence; that 
offered being hearsay was properly objected to by plaintiff; but he 
states in his testimony the fact of the seizure, and there is evidence 
that these wagons were subsequently in the yard of the defendant. 
The plaintiff was in Havana for the purpose of receiving the wagons, 
and several times applied to the agents or consignees for them without 
effect. There was a total failure on the part of the defendant to deliver 
these articles; but we think the interference of the military power of 
the government at the time relieved him from the stipulated penalty, 
but he must return the portion of the price received by him. 

It is therefore ordered that the judgment appealed from be reversed, 
and that plaintiff recover of defendant the sum of thirty thousand 
dollars, with five per cent. interest from twenty-fifth February, 1865, 
and costs. 








No. 5323. 
Tue State ex rel. J. C. SEALE v. Isaac H. CRAWFORD. 


The judgment of the court in this case is based entirely on the one already rendered in the 
case of Claiborne v. Parlange, the facts being substantially the same. 26 An. 548. 
PPEAL from the Thirteenth Judicial District Court, parish of Mad- 
ison. Hough, J. H. R. Steele, District Attorney, for relator and 
appellee. Isaac H. Orawford, appellant, in propria persona. 

LupE.ine, C. J. The facts in this case are substantially the same 
as the facts in the case of the State ex rel. L. B. Claiborne v. Charles 
Parlange, decided by this court in May, 1874. 

For the reasons stated in that case there must be judgment in favor 
of the plaintiff. 

It is therefore ordered that the judgment of the lower court be 
avoided and annulled, and that there be judgment in favor of J. C. 
Seale, recognizing him as the district attorney pro tempore of the parish 
of Madison, and for costs of both courts against the defendant. 
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Wyty, J., concurring. In the decree in this proceeding, under the 
intrusion act for the office of district attorney pro tem., the court find- 
ing that section one of act No. 44 of the acts of 1874 abolished the 
office, and finding that sections two, three and four of said act, reviv- 
ing the said office and authorizing the Governor to fill vacancies there- 
in by appointments, are void, because repugnant to article 114 of the 
constitution, rejected the demand of the plaintiff, and decided that 
neither the relator nor the defendant was entitled to the office in 
dispute, because by the statute referred to the office was abolished. 

The title of the act is: “ An act to repeal sections 1178, 1179, 2760, 
2761 of Ray’s Revised Statutes and for other purposes.” These sec- 
tions of the Revised Statutes, referred to in the title, are the ones cre- 
ating the office of district attorney pro tem. 

Section one repeals those sections, thereby abolishing the office. 

Sections two, three and four of said act revive or reinstate the office 
of district attorney pro tem., and authorize the Governor to fill vacan- 
cies therein by appointments. 

Vacancies were, by the previous law, filled by the police jury or by 
the parish judge. 

The result, therefore, intended to be accomplished by the enactment 
of the statute under review was simply to change the manner of filling 
vacancies in the office of district attorney pro tem. 

The General Assembly never intended to abolish the office, as the 
provision of section one, disfonnected from the succeeding sections, 
would seem to imply. 

It is the intention of the lawgiver which the court must seek out, 
and, if possible, give effect to in interpreting a statute; and the whole 
act must be construed together in order to determine the intention of 
its authors. 

It results, therefore, from the foregoing observations, that the enact- 
ment in question is merely a statute to change the manner of filling 
vacancies in the office of district attorney pro tem. This obviously was 
the intention, meaning and purpose of the law. 

Now, the question is: Is this object covered by the title, as required 
by article 114 of the constitution? Manifestly it is not. It is urged, 
however, that the title covers the first section, abolishing the office, 
and that this part of the statute is valid. This would be to make a 
law which the General Assembly never intended to enact, because, as 
before stated, considering all the sections together, it is evident the 
purpose was to continue the office; but the manner of filling vacancies 
therein was intended to be changed. This was the evil to be remedied. 

In Cooley’s Constitutional Limitations, second edition, page 147, 
section 5, the author, in discussing the question: What is the effect 
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where the act is broader than the title, says: ‘‘ But if the act is proader 
than the title, it may happen that one part of it can stand, because in- 
dicated by the title, while as to the object not indicated by the title it 
must fail. Some of the State constitutions have declared that this 
shall be the rule; but the declaration was unnecessary, as the general 
rule, that so much of an act as is not in conflict with the constitution 
must be sustained, would have required the same declaration from the 
courts. If, by striking from the act all that relates to the object not 
iudicated by the title, that which is left is complete in itself, sensible, 
capable of being executed, and wholly independent of that which is 
rejected, it must be sustained as constitutional.” On page 178 the 
same learned author says: ‘‘ Where, therefore, a part of a statute is 
unconstitutional, that fact does not authorize the courts to declare the 
remainder void also, unless all the provisions are connected in the sub- 
ject matter, depending on each other, operating together for the same 
purpose, or otherwise so connected together in meaning that it can not 
be presumed the Legislature would have passed the one without the 
other. The constitutional and unconstitutional provisions may even be 
contained in the same section, and yet be perfectly distinct and sep- 
arable, so that the first may stand though the last fall. The point is 
not whether they are contained in the same section, for the distribu- 
tion into sections is purely artificial; but whether they are essentially 
and inseparably. connected in substance. If, when the unconstitutional 
part is stricken out, that which remains is complete in itself, and 
capable of being executed in accordance with t!.e apparent legislative 
intent, wholly independent of that which was rejected, it must be sus- 
tained. The difficulty is in determining whether the good and the bad 
parts of the statute are capable of being separated within the meaning 
of this rule. If a statute attempts to accomplish two or more objects, 
and is void as to one, it may still be in every respect complete and 
valid as to the other. But if its purpose is to accomplish a single 
object only, and some of its provisions are void, the whole must fail, 
unless sufficient remains to effect the object without the aid of the 
invalid portion. And if they are so mutually connected with and de- 
pendent on each other, as conditions, considerations or compensations 
for each other, as to warrant the belief that the Legislature intended 
them as a whole; and if all could not be carried into effect, the Legis- 
lature would not pass the residue independently ; then if some parts 
are unconstitutional, all of the provisions which are thus dependent, 
conditional or connected, must fall with them.” 

Taking the statute altogether, it is impossible to suppose the legisla- 
tive intention was to abolish. the office in question, because this would 
render meaningless sections two, three and four of said act reviving 
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the office, providing the manner of filling vacancies and designating 
the salary appertaining thereto. By striking out these sections be- 
cause not covered by the title, and allowing the first section to stand 
alone, the court will, in effect, make a law defeating the obvious pur- 
pose of the General Assembly; it will abolish an office that was not 
intended to be abolished. This can not be done. None of the sections 
of the statute can stand, because when disconnected, they do not indi- 
cate the legislative will, and as connected, they are not covered by the 
title. 

My conclusion is the statute is unconstitutional, and the title set up 
by the defendant thereunder is void. 

I therefore concur in the decree of this court in this case. 


No. 3539. 


Dominick KoOELMEL v. NEw ORLEANS, MOBILE AND CHATTANOOGA 
RaILRoAD COMPANY. 

The plaintiff claims damages from the defendants on the ground that they have located their 
railroad so near his dwelling as virtually to destroy its usefulness to him tor the purpose 
for which it was built. 

It is a valid defense that defendants were authorized by the Legislature and the City Council 
to place their track where they did. 

PPEAL from the Seventh District Court, parish of Orleans. Ool- 
lens, J. Jury trial. Lyman Hardin, for plaintiff and appellee. 

John A. Campbell, for defendants and appellants. 

Morean, J. The defendants, in curving their track, cut off a por- 
tion of the banquette in front of plaintiff’s property. He avers that 
the building of the railroad in such close proximity to the front of his 
house and door and the frequent passage of the train thereon have 
rendered his dwelling extremely uncomfortable and unsafe and dan- 
gerous to his wife and children, and that his house is liable to be set 
on fire on the passage of every train. For this he seeks damages, and 
a jury awarded him eight bundred dollars. 

The answer to his demand is that the defendants were authorized by 
the Legislature and the City Council to place their track where they 
did. 

This makes it unnecessary to consider the bills of exceptions found 
in the record. 


It is therefore ordered that the judgment of the district court be 
avoided, annulled and reversed, and that there be judgment in favor 
of the defendants, with costs in both courts. 
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Wrty J., dissenting. Under act No. 28 of the acts of 1868, the de- 
fendants obtained the grant of the right of way along Elysian Fields 
street and certain other streets of New Orleans, provided said company 
shall not unnecessarily impair the usefulness and convenience to the 
public of such streets as its railroad may pass upon. 

The grant of the right of way in general terms along the street of a 
city does not, in my opinion, authorize a railroad company to construct 
its road on the banquette, devoted to the exclusive use of foot passen- 
gers and to the special service due the adjoining property. I do not 
find from the evidence that the location made by defendants of the 
road was authorized by law. In my opinion, they had no authority 
from the State to build their road on the sidewalk on Elysian Fields 
street, and so near the dwelling house of plaintiff as virtually to 
destroy its usefulness to him for the purpose for which it was built. 
In principle there is no difference between destroying the house and 
destroying its usefulness to the owner. 

The plaintiff recovered judgment on the verdict of a jury for eight 
hundred dollars, which was nearly the value of the property, and I 
think that judgment should not be disturbed. I therefore dissent. 








No. 5742. 


TremMPLE S. Coons v. JOSEPH F. KENDALL. 


It was improper for a tutor to use a mortgage note issued for a specific purpose on the minor's 
behalf, as collateral security of an individual debt of his own, unconnected with said 
minor’s interest. The plaintiff was aware of these circumstances and therefore can not 
recover. 

PPEAL from the Fifth District Court, parish of Orleans. Oullom, 
J. J. Caldwell Peirce, for plaintiff and appellant. R. Shackleford, 
for defendant and appellee. 

Howe tt, J. Plaintiff sues on a note for $2500, made and indorsed 
by P. F. Kendall, tutor of the defendant, and asks to enforce a mort- 
gage with which it is identified, on the allegation that the said note 
and mortgage were executed in conformity with an order of the pro- 
bate court homologating the proceedings of a family meeting which 
advised and authorized the same. The defense is, that the said note 
and mortgage were executed, to the knowledge of plaintiff, for the 
specific purpose of putting improvements on property belonging to 
said minor, but was given to plaintiff as collateral security for an in- 
dividual debt of the tutor, for the sum of $700, evidenced by a note of 
said tutor, and that the minor can not be held responsible therefor. 
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There is a prayer for a judgment in favor of defendant and the surren- 
der of the note. 

The evidence sustains this defense, and hence the judgment in favor 
of the defendant is correct. It was an improper use of the note by the 
tutor, and from the allegations of plaintiff’s petition, he was aware of 
the purpose of the note and mortgage, while it is shown that the note 
for $700, upon which this note was a collateral, was unconnected with 
the minor’s interest, and an individual transaction of the tutor, who 
had no authority for so using the said mortgage note. 

Judgment affirmed. 


No. 4101. 
SAMUEL CHOPPIN v. JAMES WILSON et al. 


Where the certificate of the clerk is in the usual and proper form, if the appellant has not 
seen to having a proper record placed before this court and the evidence has not come up 
upon which he expects to get a judgment, he must take the consequence. If the evidence 
is necessary to plaintiff, he should have suggested a diminution of the record and called 
for a certiorari. 

The plaintiff in execution against a defendant who is a member of a partnership, has the un- 
doubted right to seize and to sell under his writ the interest of the owing partner in the 
partnership property. But his rights stop there. His execution neither dissolves the 
partnership, nor authorizes the appointment of a receiver with power to liquidate the 
partnership affairs. 


PPEAL from the Sixth District Court, parish of Orleans. Cooley, J. 


B. R. Forman, for plaintiff and appellee. Bentinck Egan, for 
defendants and appellants. 


On Motion To Dismiss. 


MorGan, J. Plaintiff moves to dismiss this appeal because the 
testimony of two material witnesses heard on the trial, and a certain 
document offered in evidence is not in the record. 

The certificate of the clerk is in the usual and proper form. 

If the appellant has not seen to having a proper record placed before 
us and the evidence has not come up upon which he expects to get a 
judgment, he must take the consequences. If the evidence is neces- 
sary to the plaintiff, he should have suggested a diminution of the 
record and asked for a certiorari. 

The motion to dismiss is denied. 


ON THE MERITs. 


Morean, J. Plaintiff obtained judgment against the defendant for 
$175. Upon this judgment he issued execution and caused the sheriff 
to seize the assets of the firm of J. S. Simonds & Co., of which firm the 
defendant was a partner. Alleging, in a supplemental petition, that by 
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this seizure the firm of Simonds & Co. was dissolved, and that a liqui- 
dation and settlement thereof was necessary in order to ascertain the 
share coming to the defendant, he prayed that the firm be ordered to 
show cause why a receiver should not be appointed to liquidate the 
affairs of the firm, to the end that out of what remained from the 
liquidation, his demand might be paid. 

Before the rule was disposed of, J. S. Simonds died. His adminis- 
tratrix was made a party thereto. The rule was made absolute. The 
administratrix appealed. 

We do not understand that the seizure under execution of the inter- 
est of « defendant in partnership property, operates a dissolution of 
the partnership, and we understand that a receiver will only be ap- 
pointed to a partnership after its dissolution, or at the instance of a 
partner where the acts of his copartner are of such a character as 
would justify him in asking for a dissolution of the partnership. 

The plaintiff in execution against a defendant who is a member of 
a partnership has the undoubted right to seize and to sell under his 
writ the interest of the owing partner in the partnership property. 
But his rights stop there. His execution neither dissolves the part- 
nership, nor dees it authorize the appointment of a receiver with 
power to liquidate the partnership affairs. 

The only question before us is whether, in the case stated, the court 
is authorized to appoint a receiver. We think not. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be avoided, annulled and reversed, and that the rule 
for the appointment of a receiver be dismissed, plaintiffs to pay costs. 

Rehearing refused. 








No. 4512. 
FELIX FORMENTO v. FRANCIS JOSEPH ROBERT. 


Until the error in the judgment condemning Joseph N. Robert instead of Francois J. Robert 
was corrected, execution could not issue against the said Francois J. Robert, because he 
was not condemned in the decree, and as the case was pending for revision in this court, 
the judge a quo was without jurisdiction and could not change the decree. 


PPEAL from the Fifth District Court, parish of Orleans. COullom, 

J. A. & W. Voorhies, for plaintiff and appellant. G. Schmidt, 
Dalton & Walker, for detendant and appellee. 

Wrty, J. Plaintiff took a rule on the defendant to show cause why 

execution should not issue against him notwithstanding the appeal 

taken by him, on the grounds that the bond was not sufficient for a 
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suspensive appeal, and the surety was not good and sufficient. The 
rule was made absolute and execution issued. 

The defendant then moved to set aside this order, because there was 
no judgment against him, the decree condemning Joseph N. Robert. 

This motion was sustained, and the order for the execution of the 
judgment was annulled and the writ quashed. 

Thereupon plaintiff took this appeal. 

We think the court did not err. Until the error in the judgment 
condemning Joseph N. Robert instead of Francois J. Robert was cor- 
rected, execution could not issue against the said Francois J. Robert, 
because he was not condemned in the decree; and as the case was 
pending for revision in this court, the judge a quo was without juris- 
diction and could not change the decree. 

Judgment affirmed. 








No. 5726. 
LOUISIANA NATIONAL BANK v. City oF NEw ORLEANS et als. 


The plaintiff, as a creditor and a taxpayer has no right to interfere in the administration of 
the municipal corporation of New Orleans, or to invoke the aid of the court to compel 
the city to collect license in money and not in Metropolitan Police warrants as required 
by law. He has no direct pecuniary interest in the question raised. Hence, on this 
ground, the intervenors, holders of said warrants, who are the real parties whose rights 
are at issue, can object to this litigation and to the application of plaintiff for an injunc- 
tion against the city. They have good cause to oppose the issuance of a proceeding pre- 
judicial to them, at the instance of a party without interest to demand it. As the 
interests of the city were not affected, she set up no serious defense, and it looks as if 
the judgment as to her was a mere consent judgment. The real controversy was with 
the intervenors. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 

kins, J. Finney & Miller, for plaintiff and appellee. B. F. Jonas, 

city attorney, for defendant and appellee. J. W. Thomas and A. C. 
Lewis, for intervenors and appellants. 

Wry, J. The plaintiff a creditor and taxpayer, enjoins the city of 
New Orleans from receiving in payment of licenses Metropolitan police 
warrants. 

The city makes no serious defense. But John Klein and Thomas 
Talis, Jr., who are holders of many of these warrants have intervened, 
alleging that these warrants are receivable for licenses under act No. 
33 of the acts of 1874; that they were also receivable for licenses under 
act 44 of the acts of 1869 in force at the time they were issued; that 
on the face of these warrants it is stipulated that they are receivable 
for all licenses, taxes and debts due or to become due to the parishes 
of Orleans, Jefferson and St. Bernard, and the cities of New Orleans 
and Carrollton up to the amount of the apportionment assessed by 
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the Metropolitan Police Commissioners against said parishes or cities 
respectively for the fiscal year in which they were issued ; and that the 
value of said warrants will be impaired if the city is enjoined from re- 
ceiving them for licenses as required by law, and that intervenors will 
consequently be injured. The court perpetuated the injunction, and 
dismissed the intervention ; the city acquiesced in the judgment, but 
the intervenors have appealed. 

As the interests of the city were not affected, she set up no serious 
defense, and we are inclined to regard the judgment as to her a mere 
consent judgment. The real controversy was with the intervenors. 
They object; first, that plaintiff as a creditor and a taxpayer, has no 
right to interfere in the administration of the municipal corporation of 
New Orleans or to invoke the aid of the court to compel the city to 
collect license in money and not Metropolitan police warrants as re- 
quired by law. The plaintiff has no more right to the writ which it 
seeks than any other creditor and taxpayer, and we apprehend the 
law could not be administered if every person, occupying the same 
position, could rush into court for an injunction, by which he could 
exercise a supervisory control over the administration of government 
in the city of New Orleans. 

As to plaintiff, the questions raised in the petition and in the argu- 
ment are purely speculative; they apply to matters not under plaintiff's 
administration, and in which it has not a direct pecuniary interest. 

As the intervenors are the real parties whose rights are at issue, we 
think they can object to this litigation and tu the application of plain- 
tiff for an injunction, on the ground that plaintiff has ho interest in 
the matter complained of, and has no right to raise a controversy in 
which only the city of New Orleans and the holders of the Metropolitan 
police warrants are concerned. They can object to the issuance of an 
injunction prejudicial to them at the instance of a party who is with- 
out interest to demand it. It is the business of courts to adjust the 
rights of litigants and settle issues which they have an interest in pre- 
_ senting. 

An injunction should not be issued on the petition of a party wholly 
without interest, to restrain a municipal corporation from performing 
its duties, and if the corporation acquiesces, us in this case, the parties 
interested in the performance of the duty sought to be restrained can 
raise the objection of the want of interest in the applicant to obtain 
the restraining order. 

It is therefore ordered that the judgment appealed from be annulled, 
and it is decreed that the injunction be disallowed and plaintiff’s peti- 
tion be dismissed with costs of both courts. 
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No. 4102. 


L. A. WELTON v. R. P. Burton, Captain, AND THE OWNERS OF STEAM- 
BOAT RuTuH. 

The plaintiff had no privilege on the boat, as he claims, because the $500 advanced by him 
were to cover the expenses which he undertook to defray. The sequestration was there- 
fore wrongfully issued. 

PPEAL from the Sixth District Court, parish of Orleans. Cooley, 
si J. S. RB. & CO. L. Walker, for plaintiff and appellee. Bentinck 
Egan, for defendants and appellants. 

LupeE.inG, C.J. The plaintiff alleges that he loaned the defendant 
$500, to enable the boat to make a trip up Red river, in which he says 
he guaranteed a profit of $450. He claims that there was a profit of 
$300 on the trip. He alleges that he had a privilege on the boat for 
the money loaned, and he obtained a writ of sequestration against the 
boat, etc. He further prayed for damages and attorney’s fees. 

The defendant moved to dissolve the sequestration, which was re- 
fused. He then answered, and during the course of the trial offered 
to pay the plaintiff $297 45 with five per cent. from twenty-eighth De- 
cember to thirtieth March, 1872. This was intended as a real tender, 
but it was made only in the presence af one witness. C. P. article 407. 
There was judgment for the five hundred dollars, with privilege on the 
boat, ete. Defendant has appealed. 

The evidence shows that the plaintiff chartered the boat for one trip 
up Red river for $450; that before starting, the captain and owner re- 
quired the plaintiff to advance $500 for the expenses of the boat, which 
was done. The trip was made for the benefit of the plaintiff, and at 
his risk and expense. His obligation was to defray all expenses, and 
pay besides $450, the price of the charter,and he was to reap the gains 
or profits of the trip. The evidence shows that the profits were 
$247 45. The $500 advanced exceeds the price of the charter of the 
boat by $50, which with the profits must be paid to the plaintiff, with 
legal interest from judicial demand. The plaintiff had no privilege on 
the boat, as the $500 advanced by him were to cover expenses which’ 
he undertook to defray; the sequestration was, theretore, wrongfully 
issued. 

It is therefore ordered that the judgment of the lower court be set 
aside, and that there be a judgment in favor of the plaintiff against 
the defendant for two hundred and ninety-seven dollars and forty-five 
cents, with five per cent. interest per annum from judicial demand, and 
all costs of the lower court, except those incurred by the sequestration, 
which must be paid by the plaintiff. The costs of appeal to be paid 
by the plaintiff. 
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No. 5423. 


D. & J. D. Epwarps v. Farrpanks & GILMAN. CHARLES CAVAROC 
& Son v. D. & J. D. EDwarps. 


Admitting that the New Orleans Mutual Insurance Association had no right to purchase the 
property in controversy from Fairbanks & Gilman, it does not make said property liable 
to Fairbanks & Gilman's creditors in payment of their debts. If the company did any 
thing contrary to law, the result might be the failure of its charter, but this court does 
not understand the law to be that if a corporation acquires property in a manner even 
prohibited by law, the property thus acquired still belongs to the vendor who has re- 
ceived his price, and that it can be seized by his creditors to pay his debts. 

The sale of the machinery (the property in question) was a valid sale. Fairbanks & Gilman 
remained in possession it is true, but they held by a precarious title, to wit, a lease from 
the purchasers, and could have been divested of possession at any time, if the conditions 
of the lease had not been complied with. 

The machinery thus sold to the New Orleans Mutual Insurance Company was paid for by 
Fairbanks & Gilman either at the time the sale was made or before this suit was insti- 
tuted. This would, of course, destroy whatever privilege the Edwards, plaintiffs, had 
as vendors. Butall the machinery and materials which were not mentioned in the act 
of sale to the said insurance company and all the machinery and materials put into the 
building by D. & J. D. Edwards since that sale are liable to their execution. Whether 
or not the company have the landlord’s lien on these effects can not now be settled. If 
they have, when the property is sold, they can exercise it. 

The intervention of Cavaroc & Son must be maintained as to the sugar and molasses seized. 
These articles had been furnished to be refined for a compensation to Fairbanks & Gil- 
man of two-thirds of the profits Cavaroc & Son might make. These relations between 
Cavaroc & Son and Fairbanks & Gilman were not those of partners, each liable for the 
acts of the other. No part of the property seized ever belonged to Fairbanks & Gilman. 
What they were to receive from Cavaroc & Son was, in reality, only a stipulated price 
for work which they agreed to perform. Whether Cavaroc & Son owed any thing to 
Fairbanks & Gilman or not on account of their transactions, is another matter. But 
this question can not be decided in the present controversy. 


PPEAL from the Fifth District Court, parish of Orleans. Oullom, 

J. Hornor & Benedict, for D. & J. D. Edwards, plaintiffs and ap- 

pellants. Randolph, Singleton & Browne, for the New Orleans Mutual 

Insurance Association, intervenor and appellant. J. 8. Whitaker, for 

Fairbanks & Gilman, defendants and appellees. F. Fuselier, for Cav- 

aroc & Son, intervenors and appellees. 2. 7. Merrick, Race & Foster, 
for Oliver Pierce, intervenor. 

Morgan, J. D. & J. D. Edwards obtained judgment against Fair- 
banks & Gilman for $17,609 45 for machinery furnished and work and 
labor performed in a refinery which is alleged to belong to the de- 
fendants. 

Under execution the machinery was seized. Subsequently, certain 
sugars and molasses found in the refinery, and which had been refined 
there, were also seized. . 

The New Orleans Mutual Insurance Company claim that the ma- 
chinery seized belongs to them. Cavaroc & Son aver that the sugars 
and molasses seized are their property. The insurance company claims 
the property under a notarial act, dated November 8, 1872, in which 
it is declared by Fairbanks & Gilman that they had sold certain 

29 
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machinery, etc., which is detailed in the act, to the company for 
$25,000, reserving to themselves the right of redemption within three 
years on the repayment of the like sum. 

By the same act the machinery, etc., was to remain in the possession 
of Fairbanks & Gilman; the building in which it was located was 
rented to them for several years upon their paying a monthly rent 
therefor. To which the plaintiffs answer that, as an insurance com- 
pany, the laws of Louisiana will not permit them to enter into any 
such contract as that now set up, and that the contract now insisted 
upon being in direct violation of their charter, as well as the law, can 
not be enforced against any third person not party or privy to it, who 
has rights independent of it, and growing out of it. It may be admit- 
ted that the company had no right to purchase the property in ques- 
tion from Fairbanks and Gilman. Does that make the property liable 
to Fairbanks & Gilman’s creditors in payment of their debts? We think 
not. If the company did any thing contrary to law, the result might 
be a forfeiture of its charter. But we do not understand the law to 
be that if a corporation acquires property in a manner even pro- 
hibited by law, the property thus acquired still belongs to the vendor 
who has received his price, and that it can be seized by his creditors to 
pay his debts. Admitting that the purchase by the company trans- 
ferred the title, the formalities of the law with regard to its tradition 
having been complied with, the next question in this case is whether 
the requisites of the law were complied with ; that is to say, the ob- 
jects sold being machinery, were they movables? If movables, was 
delivery necessary to complete the title to them? Was there a deliv- 
ery? The buildings in which Fairbanks & Gilman’s machinery was 
contained belongs to Del Bondio ; Del Bondio leased to Willoz ; Willoz 
transferred his lease to Fairbanks & Gilman. 

On the eighth November, 1872, Fairbanks & Gilman sold all their 
interest in certain machinery contained in that building to the New 
Orleans Mutual Insurance Company, who acknowledged possession of 
the same for $25,000. To the sale was attached the power of redemp- 
tion, and it was stipulated that in case Fairbanks &{Gilman paid back 
to the insurance company the amount received by it within three 
years, there was to be a retrocession of the property sold. By the same 
act Fairbanks & Gilman transferred to the insurance company their 
lease of the property. And by the same instrument the insurance 
company leased the building and the machinery therein contained to 
Fairbanks & Gilman, who were allowed to make such alterations upop 
the buildings and improvements, and to add thereto such new ma- 
chinery and apparatus as might better adapt them forgthe purposes 
for which they were intended. 
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The sale of the machinery was, we think, a valid sale. Fairbanks 
& Gilman remained in possession, it is true, but they held by a pre- 
carious title, to wit, a lease, and could have been divested of possession 
at any time if the conditions of the lease had not been complied with. 
We think, therefore, that the machinery mentioned in the act of sale 
of the eighth November, 1872, was not liable to be seized under execu- 
tion to pay Fairbanks & Gilman’s debt. We also think that the 
machinery thus sold was paid for by Fairbanks & Gilman either at 
the time the sale was made or before this suit was instituted. This 
would, of course, destroy whatever privilege the Edwardses had as 
vendors. 

But the record shows from the testimony of witnesses on the part of 
the intervenors, that besides the machinery, etc , covered by the act 
of sale, there were other articles belonging to Fairbanks & Gilman, 
worth some $30,000. The insurance company, however, says that if 
this be the fact, the instant Fairbanks & Gilman acquired the same as 
owners, the title of the company eo instanti attached, and it became 
the owner thereof, and the possession of Gilman & Fairbanks was the 
possession of the company. 

The result of this doctrine, if correct, would be that if a man leases 
a building and that which the building contains at the time of the 
lease, everything which the lessee puts into the building would become 
the property of the lessor. We find no authority upon which such a 
conclusion could rest. 

It does not, therefore, in our opinion, matter whether the goods fur- 
nished by D. & J. D. Edwards, after the sale from Fairbanks & Gil- 
man to the insurance company, were paid for or not. There is no 
doubt in our mind that the debt claimed by the Edwardses is due, and 
whether due or not is no concernment to the company. They have the 
right to protect their own property from illegal seizure, but they have 
no authority to prevent a creditor trom making his debt out of the 
property of his debtor. 

The only question before us is whetaer the property sold to Fair- 
banks & Gilman, after their sale to the insurance company, belongs to 
Fairbanks & Gilman, or whether it belongs to the insurance company, 
who never bought or paid for it. It seems to us that the question 
answers itself. The authorities cited, 5 An. 532; 12 La. 170; 9 La. 99; 
5 N.S. 247; 16 La. 94, do not, in our opinion touch the question at 
issue here. 

We conclude, therefore, that all the machinery and materials, which 
was not mentioned in the act of sale of the eighth of November, 1872, 
and all the machinery and materials put into the building by D. & J. 
D. Edwards, since that period, are liable to their execution. 





452 SUPREME COURT OF LOUISIANA, 


D. & J. D. Edwards v. Fairbanks & Gilman. Cavaroc & Son v. D. & J. D. Edwards. 








Whether or no the company have the landlord’s lien on these effects 
can not now be settled. If they have, when the property is sold, they 
can exercise it. 

As regards the intervention of Cavaroc & Son, it must, we think, be 
maintained. 

Cavaroc & Son were commercial copartners. Fairbanks & Gilman 
were sugar refiners. 

Cavaroc & Son agreed to furnish raw sugars and molasses, which 
Fairbanks & Gilman agreed to refine. The compensation they were 
to receive for this work was two-thirds of whatever profit Cavaroc & 
Son might make out of the sugars and molasses. At the time of the 
seizure a quantity of sugar and molasses, which had been furnished by 
Cavaroc & Son, was in the possession of Fairbanks & Gilman. The 
relations between Cavaroc & Son and Fairbanks & Gilman were not 
those of partners, each liable for the acts of the other. No part of 
the property seized ever belonged to Fairbanks & Gilman. What 
they were to receive from Cavaroc & Son was in reality only a stipu- 
lated price for work which they agreed to perform. Whether Cavaroc 
& Son owed anything to Fairbanks & Gilman or not on account of 
their transactions is another matter. But this question can not be 
decided in the present controversy. The only thing for us to decide is 
whether the property seized is or not liable to the payment of Fair- 
banks & Gilman’s debt. We think it is not. 

The district judge gave judgment in favor of plaintiffs, decreeing 
them entitled to a privilege on all the machinery and apparatus used 
and contained in Fairbanks & Gilman’s refinery ; dismissed the inter- 
vention of the New Orleans Mutual Insurance Company; maintained 
the intervention of Cavaroc & Son, and gave judgment in favor of 
Fairbanks & Gilman for two-thirds of the net profits that have been 
or may be hereafter realized from the sale of the sugar and molasses 
manufactured by them in their refinery, under their contract with 
Cavaroc & Son. 

The judgment is partly right and partly wrong. It is right in so 
farfas it gives to plaintiffs a privilege, by virtue of their seizure, upon 
the machinery found in the defendants’ refinery, and placed there after 
the sale from them to the insurance company. It is wrong in decree- 
ing the property purchased from the defendants by the insurance com- 
pany liable to pay the plaintiffs’ debt. It is wrong as regards the 
dismissal of the insurance company’s intervention, in so far as the 
property purchased from the defendants is concerned. It is right in 
dismissing the intervention in respect to the machinery purchased by 
the defendants subsequent to the sale to the company. It was right 
in{maintaining the intervention of Cavaroc & Son, but it is wrong in 





NEW ORLEANS, MAY, 1875. 453 


D. & J. D. Edwards v. Fairbanks & Gilman. Cavaroc & Son v. D. & J. D. Edwards. 








passing upon the question of interest in the profits of the sugar and 
molasses which had been manufactured by the defendants. This is 
uot the proceeding in which such an interest can be ascertained. 

It is therefore ordered that the judgment of the court a qua be 
amended by decreeing that all the machinery found in the building 
subsequent to the act of sale be subject to the plaintiffs’ execution, 
and that the intervention of the insurance company be maintained ip 
so far as the property mentioned in said act of sale is concerned; that 
the intervention of Cavaroc & Son be maintained; that the question 
of interest of Cavaroc & Son and Fairbanks & Gilman in the profits 
arising from the manufactured sugars and molasses, found in the 
building at the time of the seizure, be reserved, and the question of 
the landlord’s privilege be reserved. Costs to be paid by D. & J. D. 
Edwards. 


Wy ty, J., dissenting. I am satisfied that the notarial act from Fair- 
banks & Gilman to the New Orleans Mutual Insurance Company was 
not intended to be a sale of the machinery. There was no intention 
to buy or to sell in that contract. Its real purpose was to secure the 
New Orleans Mutual Insurance Company for a loan to Fairbanks & 


Gilman, and the real contract was disguised under the form of a sale. 

The machinery was personal property and was not actually deliv- 
ered; there was not a moment of time that this property ceased to be 
in the possession of Fairbanks & Gilman. 

As to plaintiffs there was no sale of this personal property, because 
there was no delivery ; the notarial act added nothing to the validity 
of the contract. Itis the real intention of the parties that determines 
the character of the contract, regardless of the form under which they 
have chosen to disguise it. Fairbanks & Gilman wished to secure the 
insurance company in a loan of $25,000. They sold the machinery 
which they had in a leased building used by them as a sugar refinery 
and transferred the lease; in the same act they released the building 
and the machinery and reserved the right to redeem the property. 
They continued the operation of the refining without any change of 
possession, except what appeared merely on paper. 

The plaintiffs, creditors of Fairbanks & Gilman, ought not to be 
evaded in the pursuit of their debtors by such a shallow device. 

Can any one believe that the insurance company, unauthorized and 
prohibited by law from carrying on a commercial business, really in- 
tended to buy the machinery of Fairbanks & Gilman; to lease the 
house for the purpose of engaging in the commercial business of a 
sugar refinery, and before completing the act changed their mind, con- 
cluded not to go into the business, but would release the house to 
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Fairbanks & Gilman and let them keep the machinery with the right 
of redemption? Why should the insurance company, prohibited from 
carrying on a refinery, lease from Fairbanks & Gilman their sugar 
refinery and in the same act release it to them, unless their real pur- 
pose was to get an apparent or constructive possession of the ma- 
chinery remaining in the actual possession of Fairbanks & Gilman, 
and thereby obtain a title to this personal property as a security for 
the loan which they made to Fairbanks & Gilman ? 

The law ought not to be circumvented, and the sale of personal 
property without actual delivery ought not to be validated by an 
apparent but fictitious delivery, concocted by the ingenuity of debtors 
to evade the pursuit of their creditor. I can not believe that Fair- 
banks & Gilman really intended to sell their machinery and retire 
from the business of operating a sugar refinery; on the contrary, the 
record teems with evidence satisfying me that their purpose was to 
extend their business and operate upon a larger scale. For that pur- 
pose they immediately expended large sums in buying more machinery; 
and to aid them in a more extensive operation of the refinery, the 
insurance company actually loaned the money on the security of a 
fictitious sale of the machinery described in the notarial act. 

In this litigation the insurance company not only claim the ma- 
chinery described in the notarial act, but they claim the title of all the 
machinery subsequently bought by Fairbanks & Gilman, worth at 
least twenty-five thousand dollars. They ought not, under the disguise 
of a sale, to obtain a security on personal property which the law does 
not authorize; they ought not to succeed in their attempt to rescue all 
the machinery, the personal property of Fairbanks & Gilman, from 
the seizure of their judgment creditors, the plaintiffs herein. 

I therefore dissent in this case. 


HowELLt, J., dissenting. I concur in the dissenting opinion of Mr. 


Justice Wyly. 
Rehearing refused. 





No. 5724. 
Wipow ELizaBETH MARCHAL v. HARRIET HOOKER et als. 
A judgment is not completed and can not operate as a judicial mortgage or have any effect 


until it is signed. It is the recording of a judgment that gives a judicial mortgage, and 
until a final judgment is signed it is no judgment. 


PPEAL from the Fourth District Court, parish of Orleans. Lynch, 

J. J. H. Ferguson, for plaintiff and appellant. J. Fisk and R. 
Shackleford, for defendants and appellees. 

Wrty, J. On the first of July, 1474, Mrs. Harriet Hooker obtained 

judgment against John Barrera, but it was not signed until the third 
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day of November following. On the twenty-eighth of July, 1874, 
however, she recorded it. 

Subsequently, to wit, on the twenty-sixth of August, 1874, Barrera 
conveyed to plaintiff the property involved in this controversy, which 
the defendant contends is affected with a judicial mortgage resulting 
from the registry of her said unsigned judgment. 

The question is, did the registry of defendant’s unsigned judgment 
operate as a judicial mortgage on the property conveyed by Barrera 
to plaintiff in August, 1874, before said judgment was signed by the 
judge? We think not. Until signed the judgment was not completed, 
and it could not operate as a judicial mortgage or have any effect. It 
is the recording of a judgment that gives a judicial mortgage, and 
until a final judgment is signed it is no judgment. 5N. 8S. 105. 

It is therefore ordered that the judgment herein in favor of defend- 
ants be annulled, and it is decreed that plaintiff is the owner of the 
property described in the petition; that the same is not affected with 
the judicial mortgage set up by the defendants, and that plaintiff's 
injunction be perpetuated at the cost of defendant, Harriet Hooker, in 
both courts. 

Rehearing refused. 








No. 5592. 


Pret, YALE & Bow tine v. J. J. McDaniet & Co. L. H. GARDNER & 
Co. and A. BALpwIn, Garnishees. 

The garnishment process was not intended and can not be used to litigate and settle side 
issues. In this case were the attachment sustained, it would be the engrafting of the 
suit ot J. J. McDaniel v. L. H. Gardner & Co. and A. Baldwin for damages, upon the 
suit of Peet, Yale & Bowling v. J. J. McDaniel & Co., and making Peet, Yale & Bowling 
the plaintiffs in the said suit for damages. 

PPEAL from the Sixth District Court, parish of Orleans. Saucier, 
J. Semmes & Mott, for plaintiffs and appellants. 7. M. Gill, B. D. 
White, Kennard, Howe & Prentiss, for defendants and appellees. 
HowELt, J. The plaintiffs, having obtained judgment against the 
defendants, issued garnishment process against L. H. Gardner & Co. 
and A. Baldwin, who answered that they were not indebted to the 
defendants and had no property belonging to them. The plaintiffs 
traversed these answers and averred that L. H. Gardner & Co. as 
principals and A. Baldwin as security on the attachment bond in the 
suit of L. H. Gardner & Co. v. J. J. McDaniel & Co., No. 4542 on the 
docket of the Sixth District Court, are indebted to the said McDaniel 

& Co. for the damage caused by the wrongful attachment therein ; that 

said damage amounted to $5000, for which sum said Gardner & Co. 
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are indebted to said McDaniel & Co., and A. Baldwin is indebted to 
them in the sum of $1300, the amount of the attachment bond signed 
by him as security. To this the garnishees excepted : 

First—That the action of plaintiffs is premature, there being a suit 
against them by said McDaniel & Co. pending on exceptions not at 
issue on the merits and in which their liability for damages, if any, is 
involved. 

Second—That such liability and the issues in said suit can not be 
tried collaterally as is attempted here. 

Third—That there is no privity of action between plaintiffs and ex- 
ceptors. 

The exceptions were maintained and the plaintiffs appealed. 

We think this proceeding, if properly termed a traverse, is prema- 
ture, because the liability for the alleged damage is not ascertained 
and can be ascertained only in the suit for that purpose. The garnish- 
ment process was not intended and can not be used to litigate and 
settle side issues. This is really the ingrafting of the suit of J. J. Mc- 
Daniel v. L. H. Gardner & Co. and A. Baldwin for damages upon the 
suit of Peet, Yale & Bowling v. J. J. McDaniel & Co., and making 
Peet, Yale & Bowling the plaintiffs in the said suit for damages. This 
can not be done, and the second ground of the exceptions is good. 

Judgment affirmed. 








No. 4089. 
Wipow STEWART v. V. M. KILLMARTIN AND J. B. DAvis. 


The defendant, a married woman to the knowledge of the broker who negotiated the lease 
on which she is sued, being without authority to make the contract or to stand in judg- 
ment, and not being shown to be pursuing a separate business for herself, the plaintiff 
can not recover. 

PPEAL from the Seventh District Court, parish of Orleans. Col- 
lens, J. Louque, for plaintiff and appellant. McGloin & Nixon, 
for defendants and appellees. 

Howe tt, J. This is a suit for rent according to a written lease of 
certain premises to Mrs. Killmartin, with J. B. Davis as security. 

It is shown by competent evidence that Mrs. Killmartin was a mar- 
ried woman, and the house broker who negotiated the lease for plain- 
tiff knew this fact. She was not authorized to make the contract of 
lease or to stand in judgment, nor is it shown that she was pursuing 
a separate business for herself. The judgment, therefore, as rendered 
adversely to the plaintiff, is correct. 

Judgment affirmed. 
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No. 5749. 


JOHN Fitzpatrick v. THE City OF NEw ORLEANS. 


This suit originates in a claim against the city of New Orleans for salary and fees of office as 
clerk of the Superior Criminal Court, in alleged conformity with the second section of 
the act of 1874, establishing said court and providing for the clerk thereof. The act says 
that tor issuing any process, the tee whereof is not determined by law, the judge of the 
court shall fix the compensation to which the clerk is entitled, in addition to his regular 
salary. 

Process is so denominated, because it proceeds, or issues forth in order to bring the defend- 
ant into court to answer the charge preferred against him, and signifies the writ or judi- 
cial means by which he is brought to answer. 

Motions made by the Attorney General, copies of Indictments, etc., are not process. These 
are services, which seem to be paid for by the fixed salary of five thousand dollars 
allowed by the act. 

The judge of the Superior Criminal Court has no power to certify the costs of any thing but 
process for which no provision has been made in the statute. The charges in this case 
were not for the issuing of any process. The judge, therefore, under the statute, had no 
power by his certificate of their correctness to make them a liability of the city, and his 
approval was binding upon no one. 


Peg from the Superior District Court, parish of Orleans. Haw- 
kins, J. Braughn, Buck & Dinkelspiel, for plaintiff and appellee. 
Samuel P. Blanc, assistant city attorney, for defendant and appellant. 

MorGAn, J. Plaintiff sues the city for $7016 66, for salary and fees 
of office as Clerk of the Superior Criminal Court. 

His bills have been approved by the judge of that court. 

There is no contest as regards his salary. The city, however, con- 
tends that his account is swelled up by charges which he is not en- 
titled, under the law, to make. 

Plaintiff contends: First, that he has only charged such fees as are 
allowed by law; and, second, that the approval of his accounts by the 
judge is conclusive. 

Section two of the act of 1874, p. 220, which established the Superior 
Criminal Court, and provided for a clerk thereof, says: *‘ The clerk 
shall receive a salary of five thousand dvullars per annum, and such 
fees as are now allowed by law for the issuing of attachments, subpe- 
nas to witnesses and writs of habeas corpus, and also ten per cent. on 
all fines collected; and for issuing any process, the fee whereof is not 
provided by law, the judge of the court shall fix the compensation, 
which salary, fees and compensation shall be paid quarterly by the 
treasury or Department of Finance of the city of New Orleans.” 

Many of the charges which go to make up the total of the sum 
claimed from the-city consist in “ motions made by Attorney General 
to file indictment,” “‘ recording, docketing and indexing same,” “copies 
of indictment,” “ reading information to jury,” etc. 

‘** Process is so denominated because it proceeds, or issues forth in 
order to bring the defendant into court to answer the charge preferred 
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against him, and signifies the writ or judicial means by which he is 
brought to answer.” Bouvier’s Law Dictionary, verbo Process. 

Motions made by the Attorney General, copies of indictments, etc., 
are not process. These are services which, it seems, are paid by the 
salary of five thousand dollars. 

The second ground relied upon by the plaintiff is, that the account 
sued on having been approved by the judge, the city is concluded. He 
quotes the one thousand and forty-second section of the Revised 
Statutes, which provides that ‘all expenses incurred in the different 
parishes of the State and in the city of New Orleans, by the arrest, con- 
finement, etc., of persons accused or convicted of crimes*** and all 
expenses whatever attending criminal proceedings shall be paid*** 
after an account thereof shall be duly certified to be correct by the 
clerk of the court and the presiding judge thereof.” And he relies 
upon the cases of Parker v. Robertson, 14 An. 249; Shaw v. Howell, 18 
An. 195, and on the case of the City v. Patton, lately decided. 

Parker’s claim was for expenses in criminal proceedings. His ac- 
counts were approved by the judge and clerk. The court said: ‘“‘ The 
act of 1857 leaves it to the wisdom of the judge and clerk to interpret 
the act of 1857, and to decide what are the expenses intended by it.*** 
The Legislature have manifested their compliance by clothing them 
with the power of certifying these accounts.” But the decision goes on: 
“Tt is true that as the certificate is, according to Mr. Crittenden, the 
evidence of the exercise of a special and limited jurisdiction, it must 
show upon its face a case within that jurisdiction. If, for example, the 
certificate of the judge and clerk should show upon its face that it was 
for fees in civil suits, the auditor might refuse to authorize its pay- 
ment, because there is no law empowering the judge and clerk to cer- 
tify them in order to have them paid by the State.” 

The case supposed is the case before us. The judge has no power to 
certify the costs of any thing but processes, for which no provision had 
been made in the statute. The charges complained of were not for the 
issuing of any process. The judge, therefore, under the statute, had no 
power, by his certificate of their correctness, to make them a liability 
of the city, and his approval was binding upon no one. 

Shaw’s case was identical in facts with Parker’s case, and Patton s 
case does not differ from either. 

ln our opinion the account A should be reduced $1802 05, and ac- 
count B $398 75. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be amended by reducing the same from $9089 21 to 
$6888 41, and that, as thus amended, it be affirmed; defendant to pay 
costs in the court below, the costs of appeal to be borne by plaintiff. 
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No. 5676. 
ParisH OF West BaTon RovuGe v. RoBert MorRRIs. 


In this instance the claim of the plaintiff against the defendant, tax collector, for uncollected 
taxes and licenses, is unfounded in law and equity. If the defendant is responsible to 
the plaintiff for the uncollected taxes, the defendant would have the right to continue 
to collect them after his removal from office—which he can not do. 

There is no evidence that the defendant received the warrants in payment of taxes, which he 
tendered in settlement, or that he was authorized to receive them. They were therefore 
properly refused by the treasurer in settlement of taxes collected. 

The defendant was the agent of the parish and he is bound to return to the parish the 
amount of taxes he received in currency, and the court will presume that he received 
currency, unless the law authorized the receipt of warrants in payment of taxes, and 
the evidence showed that he actually received warrants in settlement of the taxes. Tax 
collectors can not be permitted to speculate in parish warrants. 


PPEAL from the Fifth Judicial District Court, parish of East Baton 

Rouge. Dewing, J. Jury trial. N. W. Pope, district attorney, 

pro tem., D. N. Barrow, J. O. Fuqua, for plaintiff and appellant. A. 
S. Herron, R. G. Posey, W. H. Goodale, for defendant and appellee. 

LupeineG, C. J. This is a suit for the parish taxes of 1869, 1870 
aud 1871 and licenses for said years, alleged to be due by the defend- 
ant, to wit, $13,315. 

The defendant admits that he was parish tax collector for said years 
and that he received the tax rolls and licenses, and he alleges that he 
has paid into the treasury all the taxes and licenses collected by him, 
except a small balance in currency and the amount of parish warrants, 
which he says he bas tendered to the parish treasurer, together with a 
list of delinquent taxpayers and unissued licenses. The plaintiff's 
theory is that the collector is responsible for the taxes and licenses 
not collected. The evidence shows that the defendant delivered to his 
successor the tax rolls, showing the uncollected taxes, and that the 
plaintiff is now collecting and has been collecting the taxes for which 
the defendant is sued. This shows that the claim of the plaintiff 
against the defendant for uncollected taxes and licenses is unfounded 
in equity or in law. If the defendant is responsible to the plaintiff for 
the uncollected taxes, the defendant would have had the right to con- 
tinue to collect them after his removal from office. This, it is clear, 
under the law, he could not do. There is no evidence in this record to 
show that the defendant received the warrants which he tendered in 
settlement, in payment of taxes, or that he was authorized to receive 
them. They were, therefore, properly refused in settlement of taxes 
collected. The defendant was the agent of the parish, and he is bound 
to return to the parish the amount of taxes he received, in currency— 
and we will presume he received currency—unless the law authorized 
the receipt of warrants in payment of taxes, and the evidence showed 
that he actually received warrants in settlement of the taxes. Tax 
collectors can not be permitted thus to speculate in the warrants of 
the parish. 
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We do not consider it necessary to decide in this case the various 
questions raised by bills of exceptions taken during the course of the 
trial. The plaintiff charges that the defendant as tax collector owes 
her $13,315 09. The defendant admits that he was tax collector, and 
pleads payment or tender of payment and settlement. The simple in- 
quiry, therefore, is the truth or correctness of defendant’s pleas. 

It is therefore ordered that verdict of the jury and the judgment of 
the district court be set aside and annulled, and it is ordered and 
adjudged that there be judgment in favor of the plaintiff and against 
the defendant for the sum of two thousand one hundred and ninety-five 


dollars and eighty-five cents, with legal interest from judicial demand, 
and costs in both courts. 


Rehearing refused. 








No. 5356. 


C1T1zENs’ BANK OF LoursIANna v. St. Louis Horet AssociaTION AND 
J. Cockrem, Receiver and Third Opponent. 

In this instance the contract for repairs and improvements was entered into on the seven- 
teenth of June and was not recorded until the nineteenth of said month. By the law, 
the privilege of the contractor in such a case does not have a preference over creditors 
whose mortgages then had force. 

PPEAL from the Superior District Court, parish of Orleans. Haw- 

kins, J. A. Pitot and A. Grima, for plaintiff and appellant. Hor- 
nor & Benedict and J. D. Rouse, for intervenor and third opponent, 
appellee. F. Fuselier, for the St. Louis Hotel Association, appellee. 

Howe Lt, J. This is a contest between the vendor of real estate and 
the holder of the claim of a contractor for repairs and improvements. 

There was a separate appraisement of the land and buildings respect- 
ively, and the third opponent was allowed the claim asserted by him 
for the repairs and improvements. 

The plaintiff invokes article 3274 R. C. C., and contends that the 
preference so allowed was lost by the failure to record the contract, out 
of which the claim springs, on the day it was entered into, as provided 
in said article. R 

This position is correct. The contract was entered into on the sev- 
enteenth of June, and was not recorded until the nineteenth of said 
month. By the law the privilege of the contractor in such case does 
not have a preference over creditors whose mortgages then had force. 
See Gay & Co. v. Bovard, Opinion Book 44, p. 224. 

It is therefore ordered that the judgment appealed from be reversed, 
and that the demand of intervenor and third opponent for preference 
or privilege herein be rejected, with costs in both courts. 

Rehearing refused. 
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No. 4990. 
AIMEE JUMONVILLE, wife of E. Vives v. A. JACKSON SHARP. 


The delay to record an act of sale can not defeat the vendor's privilege and mortgage in 
favor of a creditor of the vendee who held a legal or judicial mortgage against him, if 
the mortgage and privilege were recorded at the same time with the act of sale. 


PPEAL from the Fourth Judicial District Court, parish of Ascen- 
sion. Flagg, J. J. B. Whittington, for plaintiff and appellee. G. 
Schmidt, for defendant and appellant. 

Howe tt, J. This is a hypothecary action, by which the plaintiff 
seeks to enforce the judgment she obtained against her husband, upon 
property in the possession of defendant and subject, as she alleges, to 
her legal mortgage. 

The defense is that her judgment is a nullity, having been obtained 
by fraudulent collusion between herself and husband, and not having 
been executed for two years after rendition; that a portion of it is 
slave consideration, and that her mortgage has not been registered. 

From a judgment in favor of plaintiff the defendant appealed. 

The plaintiff’s judgment against her husband, and which she seeks 
to enforce against the defendant, is for $7300 60, with five per cent. 
interest from the seventeenth of September, 1867, and mortgage for 
$500 from the first of April, 1854; $431 25 from the third of April, 1858; 
$431 25 from the third of April, 1859; $431 25 from the third of April, 
1860; $5113 87 from the eighteenth of February, 1861, and $392 98 
from the thirtieth of April, 1861. 

The evidence sufficiently establishes the validity of plaintiff’s judg- 
ment against her husband as to the amounts and dates, its execution 
and registry, and the only serious question relates to the want of au- 
thority in the wife to institute either the suit against her husband or 
the present action. This question of authority was not raised in the 
lower court. As to her authority to prosecute this suit, we find in the 
record an appearance by the husband for the purpose of giving such 
authority, which is sufficient. In regard to the suit against her hus- 
band, there is no order of the judge authorizing her to institute and 
prosecute it, as she specially prayed; but, as held in the case of Le 
Blane v. Dubroca, 6 An. 360, article 105 C. P., making such authoriza- 
tion necessary, is intended to protect the husband against unadvised 
and vexatious family suits, and, being an exception in his favor, does 
not afford ground for annulling a judgment against him in a contro- 
versy between his creditors and his wife. We are disposed to adhere 
to this view, and we do not think such interpretation of said article is 
a judicial annulment of the law, as contended by counsel. 

The question of slave consideration does not seem to be pressed be- 
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fore us; but the evidence does not satisfy us that any part of the wife’s 
claim, as allowed, was for the price of slaves. 

Her mortgage was duly recorded before 1870, which preserved it as 
it existed from the dates fixed in her judgment, and the act under 
which defendant’s author acquired his rights, not having been recorded 
before her mortgage operated upon and attached to the land in ques- 
tion, her mortgage takes preference. See 20 An. 79. 

The judgment in this case, however, has given the plaintiff more 
interest than she is entitled to, and several items not embraced in her 
demand, in which respects it must be changed. 

It is therefore ordered that the judgment appealed from be set aside 
and proceeding to render such judgment as should have been given be- 
low, it is ordered that defendant, A. J. Sharp, be condemned to pay the 
plaintiff the sum of seven thousand three hundred dollars and sixty 
cents, with five per cent. thereon from the seventeenth of September, 
1867, and costs in the lower court, and in default thereof that the prop- 
erty described in plaintiff’s petition and now owned by the defendant 
be seized and sold under plaintift’s mortgage for $500 from first of 
April, 1854; for $431 25 from the third of April, 1858; for $431 25 from 
the third of April, 1859; for $431 25 from the third of April, 1860; for 
$5113 87 from the eighteenth of February, 1861, and for $392 98 from 
the thirtieth of April, 1861, and costs below. The costs of appeal to be 
paid by plaintiff and appellee. 


On REHEARING. 


LuDELING, C. J. This is a contest between the plaintiff, who is try- 
ing to subject to her legal mortgage a plantation in the possession of 
the defendant, a third possessor. 

The facts, disclosed by the record, are that the plaintiff has a judg- 
ment against her husband, Edward Vives, for a large sum of money, 
and to secure this sum she has a legal mortgage against the property 
which may have been owned by the husband since the existence of her 
claim. The property in the possession of Sharp was sold to Edward 
Vives in 1861, and a mortgage and vender’s privilege were retained on 
the property. The act of sale was not recorded till 1866, at which time 
the mortgage and privilege were also duly recorded in the parish 
where the property is situated. This property was seized and sold to 
pay a part of the price, secured by the vendor’s privilege and mort- 
gage, and the vendee at that sale sold to Jackson Sharp. 

After tbis the wife of Edward Vives obtained her judgment and 
recorded it. She now claims that her legal or tacit mortgage was 
superior to the vendor’s privilege and mortgage, and that the property 
bought by Sharp is subject to her mortgage, because the mortgage and 
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privilege of Dalferes, the vendor of Vives, her husband, were not 
recorded immediately after the sale. 

The mortgage and privilege were recorded at the same time the act 
of sale was recorded in the records of the parish. 

In the case of Rochereau v. Colomb, recently decided, we held that 
the delay to record the act of sale could not defeat the vendor’s privi- 
lege and mortgage in favor of a creditor of the vendee, who held a legal 
or judicial mortgage against him, if the mortgage and privilege were 
recorded at the same time with the act of sale. 

For the reasons given in that case, it is ordered and adjudged that 
our former decree be annulled, and that the judgment of the court a 
qua be set aside. 

It is further ordered and adjudged that the plaintiff’s demand be 
rejected, with costs of both courts. 








No. 5527. 
SUCCESSION OF ERNEST POREE. 


Where a judgment of partition and sale was rendered without all the parties in interest being 


parties to the suit of partition, said judgment is an absolute nullity, and the sale made 
under it is also null and void. 


PPEAL from the Second District Court, parish of Orleans. Tissot, 


J. Oharles Louque, for appellants. A. J. Villere, for appellees. 
LupELING, C.J. Charles F. Poree died, leaving five children. Helena 
Poree is a minor. The property remained in their possession without 
opening the succession of the father. Subsequently, Ernest, one of 
the children, died, and Morand, a creditor, caused himself to be ap- 
pointed administrator of said succession, and sued the other heirs for 
a partition of a tract of land owned by the heirs. He caused a tutor 


ad hoc to be appointed to represent Aline Poree. The person appointed 
never qualified as tutor ad hoc. 


Citation addressed to Aline Poree was served on the person appointed 
to represent her; he filed an answer stating that the minor’s name was 
Helena Poree, and reserving the rights of the minor to have the terms 
of sale fixed by a family meeting. A judgment by default was con- 
firmed against the heirs of age, and the property was ordered to be 
sold for cash, and it was sold. In the meantime, one of the brothers 
was appointed tutor to his sister, and all the heirs united in taking an 
appeal from the judgment in the suit for partition, and also in a rule 
taken against the vendee and administrator aforesaid to show cause 
why the sale aforesaid should not be set aside, the price whereof is 


still in the sheriff’s hands, and from the judgment dismissing this rule 
they also appealed. 





SUPREME COURT OF LOUISIANA, 





Succession of Poree. 





It is necessary to notice only the following objection urged against 
the judgment of partition and sale—that all the parties in interest 
were not parties to the suit of partition. Helena Puree, a minor, was 
never cited. The judgment was an absolute nullity, and the sale 
made unéer it is also null and void. 

It is therefore ordered that the judgment in the partition suit be set 
aside and the sale made under it be declared void, and that the case 
be remanded to be proceeded with according to law. Costs of appeal 
to be paid by the appellee and the costs of the lower court to be paid 
by N. St. Morand, administrator. 








No. 4935. 
JAMES H. Lyncu v. Mrs. E. KENNEDY AND HUSBAND. 


The plaintiff is himself a ship carpenter, and all the defects which he alleges to be in the 
schooner which he purchased at a public sale, if they existed, being apparent, he can 
not complain that the property he purchased was not what he had aright to expect it 
would be. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. Bentinck Egan, for plaintiff and appellee. Ogden & Hill, 
Lacey & Butler, for defendants and appellants. 

MorGan, J. Plaintiff purchased a schooner from the defendants for 
five thousand dollars, two thousand five hundred dollars cash and the 
balance in his two notes, one for five hundred dollars, payable one 
month after date; the other for two thousand dollars, payable four 
months after date. The purchase was made on the twenty-sixth of 
February, 1873. 

On the twentieth of March following he brought this suit to enjoin 
the detendants from disposing of the notes, and to recover $2141 21 to 
be credited on the notes. 

His allegations are that the defendants fraudulently concealed from 
him the draught of the vessel, and that the rigging, sails, etc., were 
not new, as they were represented to be. 

The sale was made by public act, and in that act nothing is said as 
to the draught of the schooner or the condition of her rigging. 

The plaintiff is himself a ship carpenter, and all the defects of which 
he complains were, if they existed, apparent. He can not, therefore, 
complain that the property he purchased was not what he had a right 
to expect it would be. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be avoided, annulled and reversed; that the injunc- 
tion herein issued be dissolved; that this suit be dismissed, and that 
the plaintiff pay costs in both courts. 

Rehearing refused. 
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No. 5576. 


New OrtEANs, MOBILE AND CHATTANOOGA RAILROAD Company v. T. 
8S. DUGAN. 
The defense of the surety on an appeal bond furnished by the plaintiffs, on the ground that 


the necessary proceedings were not had against the principals, can not be sustained, two 
executions having been issued without effect, and the United States Circuit Court having 
specially enjoined the execution of any writ against the plaintiffs. 
PPEAL from the Fourth Judicial District Court, parish of St. 
Charles. Flagg, J. J. D. Augustin, for William Harris, surety on 
appeal bond, and appellant. Legendre & Poché, for defendant and 
appellee. 

Howe tt, J. William Harris bas appealed from a judgment against 
him for $1000, as surety on an appeal bond furnished by the plaintiffs. 
His defense is that the necessary proceedings were not had against the 
principals. The evidence shows that two executions were issued with- 
out effect, one in New Orleans and the otherin St. Charles. It is shown 
that the United States Circuit Court had possession of the property of 
the plaintiffs, and specially enjoined the execution of any writ against 
them. This brings the case within the doctrine in Alley v. Hawthorn, 
1 An. 123, and Lepretre v. Barthet, 25 An. 124. It differs materially 
from the circumstances in the case of Saux et al. v. Betz, just decided. 

Judgment affirmed. 

Rehearing refused. 








No. 5305, 


Mrs. Vireinia C. BurKE, Testamentary Executrix, v. Mrs. CLARISSA 
Bisuor and Mrs. RIstey. 


The check, the amount of which plaintiff, in her capacity of testamentary executrix, secks 
to recover as having been embezzled by one of the defendants, Mrs. Risley, was not of 
Hampton Elliott, whose succession she represents, but was a check drawn by Britton and 
Kountz to the order of said Elliott. The moment Elliott indorsed it and handed it to 
Mrs. Risley, his property in it ceased. It was not his money which the bank paid when 
it paid the check after his death. It was Britton and Kountz’s money. The bank paid 
under instructions from them and not under any mandate from Elliott. 

A check is not an obligation. It is an unconditional order to pay. It, in fact, represents 
money, and to all practical intents is money. When, therefore, Elliott gave the check in 
question, indorsed by him, to Mrs. Risley, it was money which he gave her, and which 
she reduced to her possession when she took it. 


PPEAL from the Sixth District Court, parish of Orleans. Saucier, 

J. Labatt, Aroni and Clinton, for plaintiff and appellee. J. A. 
Campbell, J. 8S. Whitaker, E. Bermudez, for defendants and appel- 
lants. 


Morgan, J. Plaintiff, in her representative capacity, seeks to re- 
cover from the defendants $1434 47, amount of a check drawn by 
30 
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Britton and Kountz, to the order of Hampton Elliott, and by him 
indorsed in blank, and which she alleges the defendants embezzled 
and misappropriated. 

There was judgment in favor of the plaintiff. 

As regards Mrs. Bishop, the record shows that she was a married 
woman when the suit was instituted, and she was not authorized to 
stand in judgment by her husband or by the judge. As to her, there- 
fore, the judgment was not authorized. 

In respect to Mrs. Risley, her codefendant, she claims that the check 
was a manual gift from Elliott to herself and that she can not be forced 
to return it. 

The facts are that Elliott gave the check to Mrs. Risley on the 
twenty-seventh March, 1872. On that day, in the afternoon before 
three o’clock, Mrs. Bishop gave the check to a visitor at the house, who 
had transacted other business for her, and requested him to have it 
cashed. He advised her to deposit it in the bank where she kept an 
account, and he took the check from her and her bank book to have 
the deposit made. He did not make the deposit that afternoon. The 
following day was Good Friday, and the bank was closed, so that he 
could not deposit it on that day. On Saturday he deposited it, and 
on Monday morning it was paid. On Friday Hampton Elliott died. 
He was therefore dead when the check was paid. The position of 
Mrs. Burke is, that the succession is protected by the 1536th article of 
the Code, which provides that *‘ An act shall be passed before a notary 
public and two witnesses, of every donation inter vivos of immovable 
property or incorporeal things, such as rents, credits, rights or actions, 
under the penalty of nullity;” and also by the 1538th article of the 
same Code, which declares that ‘‘a donation inter vivos, even of mova- 
ble effects, will not be valid, unless an act be passed of the same, as 
is before prescribed.” And in support of her pretentions she relies 
upon the succession of DePouilly, 22 An. 97; 12 R. 76; 17 La. 144, 
The defendant rests her case upon the 1539th article of the Code, 
which says that “the manual gift, that is, the giving of corporeal 
movable effects, accompanied by a real delivery, is not subject to any 
formality.” 

If the thing given to Mrs. Risley had been a promissory note, her 
case would be covered by the cases of Barriere v. Gladding, 17 La. 144; 
Morres v. Compton, 12 R. 76; Succession of DePouilly, 22 An. 97; in 
all of which cases it was held that the donation of a promissory note 
must be preceded by the formalities required by article 1538 (1525) of 
the Code. 

If it had been a check drawn by Hampton Elliott, and he had died 
before the check was presented, and the check was a donation, the 
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check would have been worthless, because by the demise of the donor 
his mandate to his agent, the bauk, was revoked. 

But the check in question was not of Hampton Elliott’s drawing. It 
was a check drawn to his order. The moment he indorsed it and 
handed it over to Mrs. Risley, his property in it ceased. It was not 
his money which the bank paid when it paid the check. It was Brit- 
ton and Kountz’s money. The bank paid under instructions from 
them and not under any mandate from Elliott. 

A check is not an obligation. It is an unconditional order to pay. 
It, in fact, represents money, and to all practical intents is money. 
When, therefore, Elliott gave the check in question, indorsed by him, 
to Mrs. Risley, it was money which he gave her, and which she reduced 
to her possession when she took it. 

Under these circumstances the judgment which condemns her to 
return it is erroneous. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court as regards Mrs. Bishop, be annulled, and that as re- 
gards Mrs. Risley, it be also avoided, annulled and reversed, and that 
there be judgment in her favor with costs in both courts. 


LUDELING, C. J., dissenting. I dissent in this case. The defend- 


ants filed only a general denial; and, in my opinion, there is no 
evidence worthy of credit, that the check was given to either of the 
defendants. Elliot died in the house occupied by the defendants, and 
after liis death the check, which had been sent to Elliott a day or two 
before his death was collected by the defendants. I think plaintiff 
should have judgment for the amount of the check. 


TALIAFERRO, J., dissenting. IT coneur with the Chief Justice in his 
dissenting opinion. 
Rehearing refused. 


RANDOLPH, SINGLETON & BROWNE v. JOsEPH W. CARROLL. 


It is a rule long settled by this court that it will not be implicitly governed in regard to 
questions relating to the value of professional services rendered by attorneys at law to 
their clients, by the opinions of legal men taken in evidence, but will be guided by a 
conscientious estimate of the value of the services performed, and will, of itself, fix the 
amount, without reference to the opinions of witnesses. 


PPEAL from the Eighth District Court, parish of Orleans. Dibble, 
J. Jury trial. Finney & Miller, for plaintiffs and appellees. Ran- 


dolph, Singleton & Browne, personally. 
TALIAFERRO, J. This suit is brought to recover the sum of twenty- 
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two hundred dollars for professional services rendered the defendant 
by the plaintiffs as attorneys at law. The defense is that the amount 
claimed is excessive and out of proportion to the labor performed. 

The plaintiffs ad judgment as prayed for, and the defendant has 
appealed. 

It is arule long settled by this court that it will not be implicitly 
governed in regard to questions relating to the value of professional 
services rendered their clients by attorneys at law, by the opinions of 
legal men taken in evidence; but will be guided by a conscientious 
estimate of the value of the services performed, and will, of itself, fix 
the amount, without reference tu the opinions of witnesses. In this 
case, from the services shown to have been performed, we are not sat- 
isfied with the judgment of the lower court. It is for a larger sum 
than we conclude to be a fair compensation for the labor and services 
bestowed. 

It is therefore ordered that the judgment of the district court be an- 
nulled and reversed. It is further ordered that the plaintiffs recover 
from defendant twelve hundred dollars, the defendant paying costs in 
the lower court, and the plaintiffs and appellees the costs of this ap- 
peal. 


MorGan, J., dissenting. I think the fee charged by the plaintiffs, 
and established by evidence, is reasonable, and that the full amount 
claimed by them was earned and should be paid. I therefore dissent 
from the reduction made thereto. 

Rehearing refused. 


No. 3508. 
EpeGar A. Switzer v. Mrs. M. A. ZELLER et als.* 


‘rhe defendants in this instance are the legal representatives of one Zeller, who went security 
on a release bond given in the suit of Switzer v. Steamboat Frolic. The defense is that 
the assignee in bankruptey for the owners of steamboat Frolic had no right to stand in 
judgment for said owners, and that the State court had no jurisdiction to render a judg- 
ment against the assignee. This defense is not well founded. The bankrupts having 
been discharged, no judgment against them could be obtained, and there is nothing in 
the bankrupt law which required the discontinuance of suits already commenced. 


PPEAL from the Second Judicial District Court, parish of Jefferson. 
Pardee, J. Egan & Whittemore, for plaintiff and appellant. A. G. 
Brice, and E. T. Merrick, Race & Foster, for defendants and appellees. 
Lupe tine, C. J. This suit grows out of the suit of Switzer v. Steam- 
boat Frolic and owners, recently decided by this court. In that suit E. 
A. Switzer obtained a judgment against E. E. Norton, assignee in 
bankruptey of the defendants, with a recognition of a privilege on the 
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steambvat, which had been released on bond, with F. C. Zeller as se- 
curity. The defendants in this suit are his legal representatives, and 
this suit is to enforce the obligation of said bond. 

The defense is that the judgment against Norton, assignee, is abso- 
lutely null and void, because not rendered against Heinn and wife, the 
owners of the Frolic, and the assignee had not the right to stand in 
judgment for them, and the State court had no jurisdiction to render a 
judgment against the assignee, ete. 

The bankrupts having been discharged, no judgment against them 
could be obtained, and there is nothing in tle bankrupt law which re- 
quired the discontinuance of suits already commenced. See Kemp’s 
Bankruptcy, p. 186. See also case of E. A. Switzer v. John Heinn and 
Mary Heinn, recently decided, and authorities therein cited. 

It is therefore ordered and adjudged that the judgment of the lower 
court be set aside; that the exception be overruled; that the case be 
remanded to be proceeded with according to law; and that the ap- 
pellee pay costs of appeal. 

Rehearing refused. 


*Carried by writ of error to the Supreme Court of the United States. 











No. 5736. 


STATE or LOUISIANA ex rel. MississIpPI AND MEXICAN GULF SHIP 
CaNnaL Company v. THE ADMINISTRATORS OF THE City OF NEW 
ORLEANS. 


The intervenor in this case, J. Q. A. Fellows, has not given bond for appeal. It is not sutti- 
cient for him to have joined the city in taking an appeal, and that the city has given bond 
for costs, the only bond that could be required. The intervenor is a separate, independent 
party in the litigation. The obligation of the city to pay costs does not cover the costs 
of intervention. 

This suit is for the same purpose as that stated in No. 5735, previously reported. As pledg- 
ers, the relators have sufficient interest to demand that respondents shall perfirm the 
duties required of them by their pledgee. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. Oharles S. Rice, for relator and appellee. B. F. Jonas, 
city attorney, Samuel P. Blane, assistant city attorney, for respondents 
and appellants. 
On Motion TO DIsMIss. 


TALIAFERRO, J. There is a motion to dismiss the appeal taken in 
this case by J. Q. A. Fellows, intervenor, on the ground that he has 
not given bend for an appeal. The record shows that the intervenor 
has failed to give appeal bond. He contends, however, that he joined 
the city in taking an appeal, and that the city has given bond for costs, 
the only bond that could be required in the case. 
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The intervenor is a separate independent party in the litigation. 
The obligation of the city to pay costs does not cover the costs incurred 
by the intervention. We think the intervenor should have given bond. 

The motion to dismiss is sustained, and it is ordered that the appeal, 
so far as it relates to the intervenor, be dismissed. 


On THE MERITs. 

Wrty, J. This case presents the same question as presented in the 
case just decided, namely, whether the respondents can be compelled 
by mandamus to collect the judgments for drainage assessments to 
provide funds to pay the warrants issued by the Administrator of Ac- 
counts under act 30 of the acts of 1871. 

This proceeding is for the same purpose as that stated in the case 
just decided. The cases were tried together and the same decree en- 
tered in each. 

We regard the assignment to Van Norden by the relators herein 
merely as a pledge of their franchises. 

As pledgee, Van Norden had sufficient interest to compel the re- 
spondents to perform the duty imposed on them by act 30 of the acts 
of 1871. — 

As pledgers, the relators have sufficient interest to demand that the 
respondents shall perform the duty required of them by Van Norden. 

Judgment affirmed. 





City or New Orveans v. Crry Hore, R. 8. Morse anp James E. 
ZUNTS. 


The tax bill on which this suit is brought is made out against the City Hotel, R. S. Morse and 
James E. Zunts. The judgment was that the City Hotel, etc., is hereby condemned to 
pay, etc. This proceeding.was had in the case entitled the city of New Orleans v. City 
Hotel, R. S. Morse and James E. Zunts, who have appealed on the ground that they 
know of no law which justifies a judgment against property, the owners of which are not 
unknown. 

There can be no doubt, under the circumstances, that the appellants were the parties who 
were condemned in the judgment, which must be construed with reference to the plead- 
ings in the case and the obligation sought to be enforced. This is necessarily implied in 
their application for an appeal. 

It is just as much the duty of the plaintiff as of the defendants to see that the clerk of the 
court, or the judge, makes no error in entering the judgment. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. 8S. P. Blane, assistant city attorney, for plaintiff and 
appellee. J. W. Thomas, for defendants and appellants. 
Howe tt, J. The defendants, R. S. Morse and J. E. Zunts, have ap- 
pealed from the judgment in this case, which is for taxes, and the only 
complaint they make is, that it is rendered against the City Hotel, and 
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they know of no law, they say, that justifies a judgment against prop- 
erty, the owners of which are not unknown. 

The tax bill is made out against the ‘‘City Hotel, R.S. Morse and 
James E. Zunts;” all the forms of law are observed in the institution 
and conduct of the legal and judicial proceedings; default taken and 
confirmed, the judgment being that the defendant, City Hotel, etc., is 
hereby condemned to pay, ete. This proceeding was had in the case 
entitled City of New Orleans v. City Hotel, R. 8S. Morse and James E. 
Zunts, with the proper number on the docket. These two parties ap- 
plied for and obtained an appeal, alleging that they are aggrieved by 
the final judgment rendered herein. 

We think there can be no doubt, under these circumstances, that the 
appellants were the parties who were condemned in this judgment, 
which must be construed with reference to the pleadings in the case 
and the obligation sought to be enforced. This is necessarily implied 
in their application for an appeal. See 3 La. 275; 4 La. 100; 5 La. 
284; 14 An. 831. 

The city attorney, however, concedes that the judgment is for a sum 
several hundred dollars larger than the tax bill which was reduced, 
and is in the record, along with the original bill, the error arising from 
following the latter in drawing up the judgment. He asks, however, 

_ that the city be not condemned to pay costs of appeal, as the error 
could and would have been corrected upon the suggestion of the de- 
fendants. It was just as much the duty of the plaintiff as the defend- 
ants to see that the clerk of the court did his duty, or the judge made 
no error in entering the judgment, and since the judgment was ren- 
dered on default, and it may be that the defendants did not know the 
error until too late for new trial, in making this necessary change we 
will draw the judgment in due form. 

It is therefore ordered that the judgment appealed from be reversed, 
and that the judgment by default herein entered on the third day of 
November, A. D. 1874, be now confirmed and made final, and that the 
said defendants, the City Hotel, R. 8. Morse and James E. Zunts, are 
hereby condemned to pay to the city ot New Orleans the sum of four 
thousand three hundred and seventy-five dollars, with ten per cent. 
interest per annum from the thirty-first day of July, 1874, until paid, 
seventy-five cents costs of advertising, and all costs of suit in the dis- 
trict court, and with lien and privilege according to law on the prop- 
erty described in the tax rolls and bills or claims on file. And it is 
further ordered that for the payment of the sheriff’s and clerk’s costs 
they do have a lien and privilege upon the judgment herein rendered. 
Costs of appeal tu be paid by the appellee, the city of New Orleans. 

Rekearing refused. 





SUPREME COURT OF LOUISIANA, 


Louisiana Savings Bank and Safe Deposit Company v. Cyrus Bussey. 








No. 5723. 


LovuIsIANA SAVINGS BANK AND SAFE Deposir CoMPANY v. CyRUS 
Bussey. 


In this instance, under the contract of pledge, the plaintiff had special authority to sell the 
collaterals at public or private sale at its option. 

Article 3165 of the Revised Code was amended on the twenty-third of February, 1872, so as 
to make it lawful for the pledger to authorize the sale or other disposition of the property 
pledged, in such manner as may be agreed on by the parties, without the intervention of 
courts of justice. According to the judicial admissions of the defendant, it appears that 
the pledge was taken after the amendment of article 3165. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. Rice & Whitaker, for plaintiff and appellee. H. 0. Dibble, 
for detendant and appellant. 

Wrty, J. The defendant, who was sued as an inderser of a prom- 
issory note, appeals from a judgment condemning him to pay a balance 
of some $4800 due on said note. 

Besides the general denial the answer sets up a special defense that 
at the time the note in suit was discounted by plaintiff, certain shares 
of the stock of the Mexican Gulf Ship Canal Company were given in 
pledge, or as collateral security; that “ plaintiff, instead of availing 
itself of the collateral security in its hands at the time of the maturity 
of the note to satisfy the same, held the aforesaid stock for several 
months, and until it had largely depreciated in value. And respondent ° 
further shows that at length, that is to say in the month of March or 
April, 1873, the said bank assumed to make a private sale of the stock 
aforesaid, and that said stock was so disposed of without any warrant 
of law. Respondent shows that plaintiff had no authority to dispose 
of said collateral security except by sale at public auction ;” and the 
amount plaintiff pretends to have realized, and which is credited on 
the note, was not the value of said stock; that if it had been sold at 
public auction it would have yielded enough to pay the balance due on 
said note. 

This special defense is not established by the evidence in the record. 
Under the contract of pledge the plaintiff had special authority to sell 
the collaterals at public or private sale at its option. Furthermore, 
we find in the record the tollowing written request of the defendant to 
plaintiff to sell the stock : 

‘New ‘Orleans, March 29, 1873. W. Van Norden, president of the 
Louisiana Savings Bank: I wish you to sell the stock of the Missis- 
sippi and Mexican Gulf Canal Company, pledged to your bank to secure 
a note ot the canal company indorsed by me. CYRUS BUSSEY.” 

A few days thereafter, that is to say, on the second of April, 1873, 
the stock was sold and the proceeds credited on the note. The attempt 
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to prove the stock was worth more than the amount realized by plain- 
tiff was a failure. Notwithstanding the allegations of the answer and 
the written request of the defendant, he contends in his brief that the 
authority to sell in the contract of pledge was stricken with nullity by 
article 3165 of the Revised Code. That article was amended on the 
twenty-third February, 1872, so as to make it lawful for the pledger 
to authorize the sale or other disposition of the property pledged in 
such manner as may be agreed on by the parties without the interven- 
tion of the courts of justice. 

The note in suit was made subsequently, to wit: On the second of 
April, 1872, and in the answer the defendant alleges that “at the time 
the note was taken for discount by the bank, plaintiff accepted as col- 
lateral security for the payment of the note one hundred and twenty 
shares of the stock of the Mississippi and Mexican Gulf Ship Canal 
Company.” According to the judicial admissions of the defendant, 
therefore, it appears that the pledge was taken after the amendment 
of article 3165. 

It is unnecessary to notice the bills of exceptions, as the judgment 
appealed from is correct in view of all the evidence in the record. 

Judgment affirmed. 





No. 5444. 
MILTON BENNER v. WARNER VAN NORDEN et al. 


The motives which influence a person to exercise a legal right do not destroy that right or 
affect its enforcement. 

A valuable consideration may, in general terms, be said to consist either in some right, in- 
terest, profit, or benefit accruing to the party who makes the contract, or some forbear- 
ance, detriment, loss, responsibility or act, or labor ‘or service on the other side; and if 
either of these exist, it will furnish a sufficient valuable consideration to sustain the 
making or indorsing of a promissory note in favor of the payee or other holder. 

He who sells a credit or incorporeal right warrants its existence at the time of the transfer. 
The seller does not warrant the solvency of the debtor, unless he has agreed to do so. 
There is no lesion in such sales, and no relief can be granted. 


PPEAL from the Fifth District Court. parish of Orleans. Cullom, 
J. Randolph, Singleton & Browne, J. W. Huntington, for plaintiff 
and appellee. Rice & Whitaker, for defendants and appellatits. 
MorGan, J. Van Norden, one of the defendants, is sued on a promis- 
sory note for $2500. The note is dated New Orleans, thirteenth June, 
1874, and is payable seven months after date. Palmer, the other de- 
fendant, is sued as guarantor that the note would be paid at maturity. 
The execution of the note is admitted. The defense is, as to the 
maker, that it was given without any legal or valid consideration, and 
that the transaction or contract under which the note was given was 
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illegal, reprobated by law, and of no effect. Palmer pleads, first, the 
general issue, and second, he adopts Van Norden’s answer. 

The litigation grows out of transactions connected with the Missis- 
sippi and Mexican Gulf Ship Canal Company, a corporation established 
by the Legislature. In 1871 the Legislature passed an act entitled 
‘*An act for the drainage of New Orleaus.” See acts of 1871, p. 75. 
The first section of this act provides that the Mississippi and Mexican 
Gulf Ship Canal Company shall be authorized and empowered to exca- 
vate drainage canals and build protection levees within the then cor- 
porate limits of New Orleans and Carrollton, under certain conditions 
and stipulations therein expressed. Other sections mapped out the 
work which was to be done by the company. It was on the largest 
possible scale. One canal and protection levee was to be built near 
the shore of Lake Pontchartrain ; the canal was to be not less than 
sixty-five feet wide on the surface and fifteen feet deep in the middle. 
The protection levee was to be not less than one hundred feet wide, 
and of sufficient height to completely protect the city from overflow 
from Lake Pontchartrain. Another canal and protection levee was 
authorized to be built below the city to connect the lower end of the 
protection levee, along the lake, with the Mississippi river, of a suffi- 
cient size to fully protect the city from overflow, and to construct a 
like canal and protection levee above the city. The company was 
also authorized and empowered to excavate canals of the dimensions 
and at such localities as might be fixed by the board of administrators 
of the city us were necessary to fully drain the area bounded by the 
protection levees contemplated by the act. The company was also 
authorized to dig all the smaller canals required for the drainage of 
New Orleans and the lands in the rear of the city, the required width 
of which would be ten feet or more in width. 

During the prosecution of these works, the board of administrators 
were required to build and run all the pumps and draining machines 
necessary to lift the drainage water from the canal or canals over into 
Lake Pontchartrain, and to keep the water in the canals in process of 
excavation, so far as practicable, at the proper level for the work of 
excavation, and at the same time assist the drainage of the adjacent 
lands. The eighth section of the act provided that at the end of every 
month, the city surveyor, or an engineer appointed by the board of 
administrators for that purpose, should examine the work which had 
been done by the company during that month, and upon a measure- 
ment of the width and depth of the canal, canals, or parts of canals 
dug, and protection levees built, certify as to the number of cubic 
yards excavated and the number of cubic yards of protection levees 
built during the said month. It was made the duty of the administra- 
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tor of accounts, on the presentation to him of the certificate of the city 
surveyor or engineer, by the president of the company, to draw a war- 
rant or warrants on the administrator of finance, in payment of the 
work done, at the rate of fifty cents per cubic yard of excavation, and 
fifty ceuts per cubic yard for the protection levee, the warrants to be 
of such denomination as might be required by the president of the 
company. It was made the duty of the administrator of finance to pay 
these warrants on presentation, and should there not be any funds in 
the city treasury, he was required to indorse upon the same the date 
of presentation, after which date the warrant or warrants were to bear 
interest at the rate of eight per cent. per annum until paid. 

On the twenty-second May, 1872, the company, through its proper 
and authorized officer, by public act, declared that whereas they had 
always been paid in warrants for the work done by them, which war- 
rants were only convertible to cash at a discount of twenty-five per 
cent. and more; whereas the expenditures of the company in construct- 
ing and executing their work have to be paid in cash; and whereas, 
Warner Van Norden has agreed to advance to the company during the 
ensuing twelve months $150,000, to meet the expenses of their work, 
the $150,000 to be given in suth installments as may be deemed neces- 
sary as the work progresses; therefore, to secure the payment of this 
loan, together with the interest thereon, the company transferred to 
Van Norden its rights and advantages granted under the act of the 
Legislature above quoted, as well as to all sums of money, profits and 
benefits that might inure or be realized by virtue of the performance 
and execution of the work therein provided for; and the company 
agreed to transfer to Van Norden all certificates, cash, warrants or bills 
that might be made out and delivered by the surveyor or other officers 
of the city for all work done by the company. 

On the twenty-second November, 1872, the company, by public act, 
acknowledged itself indebted to Van Norden in the sum of $161,962 86, 
advanced by him to the company to enable it to do the work required 
of it under the act of the Legislature. In part payment thereof it 
transferred to him certain property estimated at $50,000. This left the 
debt due him $111,962 86. 

Benner was a director in the company. So was one Champlin. 
Benner frequently said to Van Norden, as is to be gathered from the 
testimony in the record (uncontradicted by him when on the stand), 
that Van Norden had what he, Benner, called “a big thing,” and that 
‘*he wanted some of it ;” that some of the money received for the work 
done for the city should come to him; that he had got it all fixed, and 
thatif Van Norden would come down and fix it as he wanted, he would 
make every thing all right; if not, he would lose by it. 
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To these appeals and threats Van Norden seems to have turned a 
deaf ear. Champlin then instituted proceedings in the United States 
courts to force the company into bankruptcy. He was a director in 
the company, a stockholder and a creditor. His stock consisted of two 
hundred shares of $100 each. His credit was the company’s warrants 
for $1500. It was upon this last that the proceedings in bankruptcy 
were commenced. The act of bankruptcy, as alleged, was the sale of 
the company’s property to Van Norden, on the twenty-third of Novem- 
ber, 1872. 

Then commenced the publication of a series of articles in one of the 
public papers of this city, in which Van Norden’s conduct was severely 
criticized, and in which mauy things damaging to the character of any 
man were boldly charged against him. They were conspicuously pub- 
lished, and attention called to them by their almost startling headings. 
In one of the articles it was stated that in the month of December 
preceding, the company had reached a condition which was regarded 
by the directors as one of hopeless bankruptcy. 

By themselves these articles would amount to but little, and one of 
them would rather indicate that Champlin did not know anythiog 
about them. In one of them it is stated: ‘A director, Mr. Champlin, 
next enters the field as a contéstant for honors in this delectable squab- 
ble. We know nothing to this gentleman’s prejudice, and therefore 
can not say that his petition to place the company in the bankruptcy 
court resulted from disappointment, or because he did not share as lib- 
erally as more enterprising men did. Be this as it may, he has done 
so, and thus paved the way for a full disclosure of the affairs of this 
horribly managed company.” 

But the author of these articles, a writer on the paper in which they 
were published, was examined as a witness with regard to them. He 
tells us that he was in the Customhouse on one occasion, when his 
attention was called to these proceedings in bankruptcy by Champlin. 
The first article, he thinks, if not the second, was written at Benner’s 
house, that is, chiefly written there. He wrote in their presence, con- 
sulting with them, Benner and Champlin, as to the facts. ‘They 
were both present, and when it was all prepared, they revised the copy, 
read it over, and corrected it, making some changes in it.” So that all 
the public knew of the inside workings of the company was disclosed 
to the reporter by Champlin and Benner—Champlin, the plaintiff in 
the bankruptey proceedings; Benner, the plaintiff in this suit, and 
both of them stockholders of, and directors in, the company whose 
affairs, according to them, had been so horribly managed that it was 
hopelessly insolvent. 

And so the conflict waged. Van Norden was pitilessly attacked in 
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the public prints. ‘This was a serious matter, not only as an individ- 
ual, but because of a position of great trust which he held, viz: Presi- 
dent of a savings bank. Besides this, he saw his enormous debt of 
over $100,000 figuring on the debit side of a bankrupt company’s 
schedule, and he saw a likelihood of the property which had been 
transferred to him going into the hands of an assignee in bankruptcy. 
It seems to be conceded on all hands that in such an event there would 
have been an end of it all. Just then propositions for negotiating 
were made to him. Benner held 1620 shares in the stock of the 
company. The transaction was a simple one. Van Norden was to 
purchase Benner’s stock, and Benner was to see that Champliu’s pro- 
ceedings to force the company into bankruptcy should be dismissed. 
And so it was done. Van Norden gave him six notes for $2500 each, 
payable at various dates, and caused two of them to be discounted, 
thus paying him in cash $5000, and giving his notes of $2500 each for 
the balance. Benner then bought Champlin’s stock for $4000—about 
twenty dollars a share—and the suit in the bankrupt court was dis- 
continued. The suit now before us is on one of the $2500 notes. 

In our opinion the evidence in the record shows that from first to 
last Benner was acting with the sole desire, of forcing money out of 
Van Norden without any pretence of right thereto; that the stock 
which he made the pretext for his attempt was worthless when he 
made it, and was only a subterfuge to cover his original determination 
to get something from Van Norden to which he had no right. In our 
opinion courts of justice were not made to settle controversies stand- 
ing on such a basis, and that their doors should be barred to such suits 
and suitors. 


In regard to the defendant Palmer, he was bound only as surety. 
The principal obligation being declared null, the surety is discharged. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the district court be avoided, annulled and reversed, and that there be 
judgment in favor of the defendants, with costs in both courts. 


On REHEARING. 


Lupe.ine, C. J. The plaintiff sued the defendant, W. Van Nor- 
den, as drawer of a promissory note, of which the following is a true 
copy: 

** $2500. ‘* New Orleans, June 13, 1874. 

‘¢ Seven months after date, I promise to pay to the order of myself 
twenty-five hundred (and 00-100) dollars, value received, with inter- 
est at the rate of eight per cent. per annum from maturity until paid.” 

(Signed) ‘““W. VAN NORDEN.” 

Indorsed ‘‘ W. VAN NORDEN.” 
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The defendant, E. C. Palmer, was sued as guaranteeing the payment 
of this note at maturity, as per his agreement, found on page 35 of the 
record. 

The following are true copies of the answers of these two defend- 
ants: 

“And now comes Warner Van Norden, one of the defendants in 
above entitled cause, and for answer to the petition of plaintiff, denies 
all and singular the allegations therein contained, except so far as 
hereinafter specially admitted. 

“‘He admits signing the notes sued on; but specially denies that he 
is in any wise bound for the payment of the same; and avers that the 
same was given without any legal or valid consideration, and that the 
transaction or contract under which said note was given was illegal 
and reprobated of law, and of no effect. 

‘Respondent avers that said plaintiff, in combination and conspiracy 
with one Edward P. Champlin, and others, caused suit to be filed in 
the District Court of the United States for the District of Louisiana, 
in the month of May, 1873, numbered 1313 of the docket of said court, 
entitled ‘Edwin P. Champlin v. The Mississippi and Mexican Gult Ship 
Canal Company,’ a corporation in which this respondent was largely 
interested ; that in said suit the said Champlin, as petitioning creditor, 
alleged that he ‘was a creditor of the said company in the sum of four 
hundred and sixteen dollars and sixty-six cents, and did pray that said 
company might be adjudicated a bankrupt.’ 

“That said Benner and said other persons did openly declare that 


the purpose of said suit was to extort money from this said respondent; 


and said suit was, ip truth and fact, brought for that purpose. 

‘‘That, being largely interested in the affairs of said company, and 
having large sums of money invested in the business of said company, 
as all said persons well knew, and being fearful of the proceedings in- 
stituted in the United States District Court, and that through the efforts 
of said Benner and others, the said company would be adjudicated a 
bankrupt, and respondent thus personally suffer a great loss, he offered 
to said Benner and said Champlin, and other said persons, to pay the 
amount of said claim, together with all acts, charges and attorneys’ 
fees, to which they might have been subjected; but his said offer was 
refused. 

‘* And the said Benner and said other persons did demand and re- 
quire of respondent, as the sole condition upon which they would dis- 
continue said proceedings in said bankrupt court, the execution by him 
of six certain promissory notes, in the sum of five hundred dollars 
each, and their delivery to said Benner; all of which said respondent 
was compelled to do, and did. Whereupon said proceedings were dis- 
continued. 





NEW ORLEANS, MAY, 1875. 





Benner v. Van Norden et al. 





‘“*He further says that he has paid two of said series of notes, 
amounting to the sum of five thousand dollars, and that the present 
suit is upon another of said series of notes. 

‘Respondent shows further, that at the time of the execution of said 
notes, the said Benner and others transferred to him certain, say eight 
hundred, shares of the capital stock of said company; but that the 
same had no real market value, and has not had since. That the sum 
heretofore stated, paid by him, far exceeds any real or pretended claim 
held by said Benner, or said Champlin, or by other persons combining 
and conspiring with them, or by all of them, against said company, or 
respondent, and the value of the stock transferred as aforesaid. 

‘* And he says that it is not in equity and good conscience that he is 
compelled to pay the note sued on. 

‘Wherefore he prays that plaintiff’s suit be dismissed, with costs, 
and that he have all general relief.” 

From the admissions in the answer, and from the evidence, it appears 
that Van Norden was a creditor of the company to a very large amount; 
that one Champlin, an admitted creditor of the company, had filed a 
suit in the United States District Court to put the company in bank- 
ruptey, and it is not denied that he had just grounds for his suit; on 
the contrary, Van Norden states in his petition that he was “ fearful 
of the proceedings instituted in the United States District Court, and 
that, through the efforts of said Benner and others, the said company 
would be adjudicated a bankrupt, and respondent thus personally suffer 
a great loss.” He made propositions to compromise the suit, which 
resulted in the dismissal of the suit, and the sale of eight hundred 
shares of stock of the company to Van Norden for the price for which 
he executed his notes. It seems to us the consideration of the notes 


was good. The motives which influence a person to exercise a legal 
right do not destroy that right, or affect its enforcement. It would be 
against good conscience to permit the defendant to refuse to execute 
his obligation after having had the suit dismissed and received the 
stocks. 


Article 1856 C. C. declares: ‘‘If the violence used be only legal 
constraint, or the threats of doing that which the party using them has 
a right to do, they shall not invalidate the contract. A just and legal 
imprisonment, or threats of measures authorized by law and by the 
circumstances of the case are of this description.” 

Mr. Justice Story, in his work on Promissory Notes, says a valuable 
consideration ‘‘may, in general terms, be said to consist either in some 
right, interest, profit or benefit accruing to the party who makes the 
contract, or some forbearance, detriment, loss, responsibility or act, or 
labor or service on the other side. And if either of these exist, it will 
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furnish a sufficient valuable consideration to sustain the making or 
indorsing a promissory note in favor of the payee or other holder.” 
Section 186. 

But the defendant says the stock had no value. The plaintiff’s an- 
swer to this is, that if the fact be as stated by the defendant, it was 
because the defendant had a hold upon the vitals of the corporation, 
and was himself absorbing its entire substance. But be this as it may, 
whether the stock had a market value or not, the existence of the stock 
is not denied. ‘‘He who sells a credit or an incorporeal right, war- 
rants its existence at the time of the transfer,” etc. C. C. 2646. ‘The 
seller does not warrant the solvency of the debtor unless he has agreed 
so to do.” C. C. 2694. There is no lesion in such sales, and the defend- 
ant can not get relief. 

It is therefore ordered that our former opinion and decree be set 
aside, and that the judgment of the lower court be affirmed with costs 
of appeal. 


Mr. Justice MorGAN adheres to the decision first rendered in this 
case. 





5619. 
Tue STATE OF LOUISIANA v. JACOB MorRIs. 


The prisoner was charged with having forcibly entered a certain house in the night time, 
armed with a dangerous weapon, with the intent to kill. He was found guilty of every- 
thing he was charged with, except that he was not armed with a dangerous weapon. 
The verdict is therefore responsive to the indictment, and a valid sentence could be ren- 
dered thereon. The two sections of the Revised Statutes, 850 and 851, form but one 
law. 

PPEAL from the Fifth Judicial District Court, parish of East Baton 

Rouge. Dewing, J. Criminal case. A. FE. Read, district attorney, 

for the State, appellee. Knickerbocker & Stafford, for detendant and 
appellant. 

MoreGan, J. The indictment charges that Jake Morris, late of the 
parish of East Baton Rouge, on the tenth day of October, 1874, did, 
with intent to kill, in the night time, break and enter the dwelling 
house of Charles Coleman, he, the said Morris, being at the time of 
such breaking and entering armed with a dangerous weapon, and the 
said Charles Coleman and Mrs. Hubbert being lawfully in said house, 
eontrary to the forms of the statutes of the State of Louisiana, etc. 

The verdict was: ‘‘ Guilty of entering the dwelling of Charles Cole- 
man as charged, but without dangerous weapons.” 

The defendant moved an arrest of judgment, for the reason that the 
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verdict of the jury is not responsive to the allegations of the indict- 
ment, and no valid sentence could be rendered thereon. 

Section 850 of the Revised Statutes provides that ‘‘ Whoever, with 
intent to kill, rob, steal, commit rape, or any other crime, shall, in the. 
night time, break a dwelling house, and any person being lawfully 
therein, and such offender being at the time of such breaking or enter- 
ing armed with a dangerous weapon, or arming himself in such house 
with a dangerous weapon, or committing an actual assault upon any 
person lawfully being in such house * * * * * on conviction sball suffer 
death.” 

Section 851 is, in terms, the same as section 850, except that it pro- 
vides that, if the person breaking into the house is not armed witha 
dangerous weapon, or without committing an assault upon any person 
lawfully being in such louse, he shall, on conviction, be imprisoned at 
hard labor not exceeding fourteen years. 

The prisoner was charged with having forcibly entered the house in 
question, in the night time, armed with a dangerous weapon, with the 
intent to kill. He was found guilty of everything he was charged with 
except that he was not armed with a dangerous weapon. The verdict 
is, therefore, responsive to the indictment. The two sections of the 
statute form but one law. Under a charge of forcibly breaking into a 
dwelling, armed with a dangerous weapon, with the intent to kill, he 
has been found guilty of having forcibly entered the house in question 
without being armed with a dangerous weapon. Instead of suffering 
death, he will be sentenced to imprisonment. 

He moved for a new trial on the ground of newly discovered evi- 
dence. His allegations are that he will prove that the door of the 
dwelling was not fastened, and that certain witnesses who testified 
against him had perjured themselves. On this ground the motion was 
properly denied. If such a state of facts existed he must have kaown 
them before, and during the progress of the trial. 

He claims a new trial because the judge, he says, charged the jury 
upon the facts, which he is prohibited from doing. The charge com- 
plained of is as follows: 

‘The prisoner and the citizen whose premises are charged to have 
been entered in the night time in question are colored men. You are 
called upon to say, by your verdict, whether the cabin is as much a 
castle as the dwelling of the most imposing pretensions. If you find 
persons in the house of Coleman on the night in question, with the 
assent of the owner, Coleman, they were lawfully there within the 
meaning of the act. If you find Sylvia and William Hubbert there in 
bed or out of bed on the night in question, with the consent, expressed 
or implied, of Coleman, they, too, are lawfully there within the mean- 
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ing of the act. If the accused broke into the house, as alleged, for the 
purpose of assaulting William Hubbert with a dangerous weapon, even 
though you should be satisfied the accused and Sylvia had lived to- 
gether under the bond of matrimony or not, even though he saw Sylvia 
in the embrace of the amorous Hubbert, then the accused is guilty as 
charged.” See R. pp. 10 and 11. 

We do not see in this any charge as to what the facts were. The law 
is correctly stated by the judge. 

Judgment affirmed. 








No. 5743. 


FRANK F. Case, Receiver, v. H. W. KLoprensurG et al. Same v. 
WILiiaM SCHNEIDER. (Consolidated). 


The right of the lessor to detain the movables subject to his privilege until the rent is paid, 
is not incompatible with the right of an ordinary creditor to enforce his rights against 
the same property without depriving the lessor of any portion of his debt for rent. The 
payment spoken of in article 3218 of the Civil Code does not necessarily mean payment 
of the lessor’s debt by the adverse creditor before the latter is permitted to proceed 
against the property. The creditor seeking to enforce his claim, as in this case, might 
be unable to advance the amount of the lessor’s debt for rent, and thus by his poverty 
be debarred from pursuing a legal right, which, if enforced, would realize money sufii- 
cient to pay the lessor in full and leave a surplus for himself. 

The lessor can not prevent a sale of the lessor’s property, on the pretense that it would not 
bring the amount of his debt. No right of his is violated by a sale made in the exercise 
of a legal right of another against the property. If the lessor’s right is preserved, if 
his debt is paid in whole or in part only, in case the entire proceeds of the property sub- 
ject to his privilege are insufficient to pay it all, he has no just ground to complain. His 
rights can only be exercised concurrently with the right of others on the same property. 

The assumption on the part of the lessor of the right of detention of the lessee’s property 
continuously, unless his entire privileged debteis paid, would put the rights of others 
in abeyance and destroy that condition of equality before the law which all are entitled 
to occupy in asserting their rights in the courts of the country. 

Nothing is better settled in our jurisprudence than that a creditor who has a mere right of 
preference on the proceeds of property seized under execution has not the legal right to 
arrest the sale of the property, but is given the right tu interpose his opposition and 
claim the proceeds under a distribution to be made according to law. 

The injunction prayed for in this case was illegally issued. The remedy of the lessor was 
by third opposition, claiming her priority of privilege on the proceeds of the property 
seized and subject to her privilege. 


PPEAL from the Sixth District Court, parish of Orleans. Saucier, 
J. J. D. Rouse, for plaintiff and appellant. Alfred Philips, for 
opponent and appellee. 

TaLiaFERRO, J. The plaintiff having a judgment against Kloppen- 
burg and Schneider in solido and another against Schneider alone, 
caused executions to issue, and proceeded to seize the entire contents 
of a barroom or drinking saloon kept by Schneider at the corner of 
Gravier and Baronne streets. Mrs. Lenes, claiming to be the owner 
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of the building in which this saloon is kept, and alleging that she 
leased the ground floor of the same to Schneider for the purpose of 
keeping a coffeehouse, filed a petition of opposition to the plaintiff's 
seizure, on the ground that she has by law the lessor’s privilege upon 
all the effects of her lessee thus seized, and that she has also by law 
the right of pledge on the same; that the seizures made by the plain- 
tiff are violative of her said rights, and are wrongful and injurious, 
and will inflict upon her irreparable loss and injury. She prayed that 
the plaintiff be restrained by injunction from proceeding with the 
said seizure, and that she recover from the plaintiff two hundred and 
fifty dollars as special damages for attorney’s fees, reserving her right 
of action against the said parties for the recovery of all damages, loss 
or injury she may hereafter sustain from the illegal acts and proceed- 
ings of the plaintiff in the premises. The plaintiff filed an exception 
to the opponent’s right to an injunction, and took a rule upon her to 
have it dissolved. Judgment was rendered in favor of the opponent 
perpetuating the injunction, releasing the seizure, and awarding the 
opponent one hundred dollars special damages as attorney’s fees. 
From this judgment the plaintiff has appealed. The plaintiff let the 
premises to Schneider by written lease for the term of five years and 
four months, to be computed trom the tenth of May, 1870, at the rate 
of $425 per month, for which in the usual manner of such contracts 
sixty-four notes were executed and delivered to the lessor for the 
monthly rent of the property. We understand the position of the 
oppouent to be, that she maintains the right to keep in her possession 
the effects in controversy, without molestation as a subsisting pledge 
for the payment of her rent, and that the property so subject to her 
privilege can not be legally removed from the premises, or in any 
manner disposed of before her demand for rent is paid. This right is 
claimed under several articles of the Civil Code, and especially under 
articles 2705 and 3218. Article 2705 declares that ‘‘ the lessor has for 
the payment of his rent, and other obligations of the lease, a right of 
pledge on the movable effects of the lessee, which are found on the 
property leased. Article 3218 provides that “the right which the 
lessor has over the products of the estate, and on the movables which 
are found on the place leased for his rent, is of a higher nature than 
mere privilege. The latter is only enforced on the price arising from 
the sale of movables to which it applies. It does not enable the 
creditor to take or keep the effects themselves specially. The lessor 
on the contrary may take the effects themselves and retain them until 
he is paid.” The opponent’s right, it is held, is sustained by the 
jurisprudence of the State, and we are referred to the case of James 
Robb v. William F. Wagner, 5 An. 111, and to Arick v. Walsh & 
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Boisseau et al. 23 Av. 605. The expressions used in the two articles 
of the Code make it that the lessor’s rights are secured by more than 
a privilege, and we must interpret these articles so as to pretect the 
lessor’s right fully over the movable effects subject to his privilege in 
order that such effects may be wholly and entirely subjected to the 
payment of the lessor’s rent to the exclusion of every inferior privi- 
lege. But there are higher privileges than those of the lessor. Take 
for example the privilege of the laborer on the crop grown on the 
plantation of the lessor cultivated by a lessee who owes his landlord 
rent for it. To the laborer who produces the crop the law accords the 
first privilege on the crop. Shall we say that the lessor may detain 
the products of the plantation until the laborer pays him the sum his 
lessee owes him for rent before he can enforce his first privilege upon 
those products? In such a case we apprehend the proceeds of those 
products would have to be distributed according to law if they were 
insufficient to pay both privileges. If they sufficed to pay only the la- 
borer’s privilege the lessor would receive nothing. So also article 3256 
Civil Code subordinates the lessor’s privilege to the charges for sell- 
ing the movables subject to it. Why should not the same rule hold as 
between the lessor and those having inferior rights? If the proceeds 
of the movables subject to the lessor’s privilege sufficed to pay the 
lessor, leaving no surplus, the lessor would take it all, and claims of a 
lower grade would go unpaid. If there were a surplus remaining 
over and above the amount owing to the lessor, he would have no 
right to this surplus, and it would go to the creditor holding the next 
rank. In the interpretation of laws it is the duty of courts to give 
them that due force and effect that all who are governed by them may 
receive the benefit and protection they are entitled to under them. 

It is a trite maxim that the property of a debtor is the common 
pledge of his creditors; by which we understand that every creditor 
has the right to look to the property of his debtor for the payment of 
his debt. Where the law creates privileges in favor of certain credi- 
tors on the property of the common debtor, it leaves to the creditors 
not preferred their residuary rights whatever they may be against the 
property of the debtor, notwithstanding the privileges imposed upon 
it, and they may exercise those rights subsidiarily to those enjoyed by 
the preferred creditors ; and the reason of this right is obvious, for the 
value of the property may exceed in amount the debt of the privileged 
creditor and leave something for the ordinary creditor. It seems to 
us that the interpretation of the articles of the Code referred to, con- 
tended for in behalt of the opponent tends to ignore this well settled 
principle which accords to all creditors the equal right to pursue the 
property of the common debtor. The terms used in article 3218 of the 
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Civil Code require a more liberal construction than the one offered in 
defense of the opponent’s claim. The right of the lessor to detain the 
movables subject to his privilege until his rent is paid is not incom- 
patible with the right of an ordinary creditor to enforce his rights 
against the same property without depriving the lessor of any portion 
of his debt for rent. The payment spoken of in that article does not 
necessarily mean payment of the lessor’s debt by the adverse creditor 
before the latter is permitted to proceed against the property. There 
are weighty objections to such an interpretation. The value of the 
property could not well be ascertained except by a sale of it. It might 
pay only a part of the lessor’s debt, it might pay all of it, or it might 
pay more than all of it. Again, the creditor seeking to enforce his 
claim (in this case the plaintiff is a judgment creditor) might be un- 
able to advance the amount of the lessur’s debt for rent, and thus by 
his poverty be debarred from pursuing a legal right which if entorced 
would realize money sufficient to pay the lessor in full and leave a sur- 
plus for himself. But it is argued on the side of the opponent that a 
seizure of the effects of the lessee subject to the lessor’s privilege is 
an interference with his rights of detention of the property, and if 
permitted would greatly deteriorate the value of the effects subject to 
his pledge, because by the use of them in the establishment of the 
lessee, they would yield a geater revenue and be a subsisting security 
to the lessor for his rent; whereas, by a sale of them a far less value 
would be realized. These are consideratious that can not be taken 
into view in determining the legal rights of the parties. The elements 
for such an estimate are few and simple. The lessee owes the lessor 
a certain sum of money for rent of a coffeehouse, for which he is en- 
titled to a privilege on all the movable property of the lessee in that 
establishment, consisting of his outfit, stock in trade, and parapher- 
nalia of every kind used in carrying on the business he is engaged in. 
The lessor is entitled to the proceede of that property if sold, to the 
extent of his debt for rent, if so much is realized by the sale. Ifa 
less sum is made he takes it all. He can not prevent a sale of the 
property on the pretense that it would not bring the amount of his 
debt. No right of his is violated by a sale made in the exercise of a 
legal right of another against the property. If the lessor’s right is 
preserved, if his debt is paid in whole or in part only, if the entire 
proceeds of the property subject to his privilege are insufficient to 
pay it all, he has no just ground to complain. His rights can only be 
exercised concurrently with the rights of others on the same property. 
His assumption of the right of detention of the property continuously 
unless his entire privileged debt is paid, would put the rights of others 
in abeyance and destroy that condition of equality before the law that 
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all are entitled to occupy in asserting their rights in the courts of the 
country. 

The authorities relied upon on the part of the opponent we are not 
prepared to admit are conclusive. The case in 5 An. 111! is very briefly 
reported. It seems to consist of an abstract from the judgment ren- 
dered in the case by the district judge and adopted as the decree of 
this court. : 

The facts of the case are not fully given. At all events the purport 
of the decision seems to be that, where property on which a landlord 
has a privilege for rent has been seized on execution at the suit of a 
third person, the landlord has two remedies, either by way of third 
opposition or by injunction. The case in 23 An. 605, like the one in 
5 An., merely recognizes the right of detention as expressed in the 
Code. In the case in 23 An. the only question was, whether a lessor 
who has not recorded his lease has a better right to the proceeds of 
cotton, mules, etc., on the leased premises sold under execution, than 
the seizing creditor who has not himself registered his seizure. In the 
case of Robert Lynn Tanner, Administrator of William B. Pierce’s 
estate, v. Asa Tanner, 6 Rob. 35, the question came up more directly 
in a contestation between a lessor and an overseer for superiority of 
privilege on the crop raised on a plantation leased to the defendant. 
There, as in the case at bar, the lessor asserted his right to be of a 
higher nature than a mere privilege and claimed to have the.right to 
take the effects themselves on which his lien existed and retain them 
until he was paid. The court said in thatcase: ‘“‘ This right of deten- 
tion which is a part of the lessor’s remedy, affords him, to be sure, 
much greater security ; but like the pledgee and the creditor, having 
only a privilege, he must have the thing subject to his lien sold in the 
manner provided by law. When this takes place, if a conflict should 
arise in consequence of adverse claims on the same fund, a distribution 
of it must be made,” ete. We can find no satisfactory reason why the 
lessor’s rights should not be determined and his privileged claim ascer- 
tained and settled like those of every other creditor holding privilege 
or mortgage. We suppose that nothing is better established in our 
jurisprudence than that a creditor who has a mere right of preference 
on the proceeds of property seized under execution, has not the legal 
right to arrest the sale of the property, but is given the right to inter- 
pose his opposition and claim the proceeds under a distribution to be 
made according to law. In the case of Herbert’s Heirs v. Babin et al. 
6 N.S. 614, Judge Porter said ‘ the plaintiff's right is one of privilege, 
and as the law requires that property put up at auction by the sheriff 
shall be sold subject to all the privileges and hypothecations with 
which it is burdened, their position can not in any respect be altered 
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by the sale, and consequently they have no authority to prevent it. 
This property may sell for more than will satisfy the plaintiff's de- 
mand, and the defendants have consequently w right, even admitting 
their adversary’s privilege is of a superior nature, to cause the thing 
subject to it to be sold in order that they may get the overplus.” This 
doctrine was again announced in 7 N. S. 281, and has been repeated in 
various cases since that time.” It was broadly laid down in Wallace 
v. Bourg, sheriff, 14 An. 104, that “‘the existence of a privilege or 
mortgage on property will not authorize an injunction to arrest its 
sale.” 

In the case of Glerses v. McHatton, ibidem 560, where the question 
was whether property seized under execution was held by simulated 
title or by pledge, the court sustained the seizure and said: ‘ Consid- 
ered as a pledge of the property, the plaintiff had no right to enjoin 
its sale under the executions of the defendants. He should in strict- 
ness have proceeded by way of third opposition to claim a priority 
upon its proceeds.” 

Our conclusion is that the injunction was illegally issued, and that 
the plaintiff’s remedy was by third opposition, claiming her priority of 
privilege on the proceeds of the property seized and subject to the 
lessor’s privilege. 


It is therefore ordered that the judgment of the district court be 
annulled, avoided and reversed. It is further ordered that the injunc- 
tion be dissolved; that the plaintiff, Josephine Elliot, wife of Joseph 
Lenes, as principal, and Alfred Phillips, her surety, be condemned to 
pay in solido to the defendant in injunction ten per cent. on the amount 
of the judgments enjoined as damages, and all costs of suit. 


HowE Lt, J., concurring. I concur in the conclusion of Mr. Justice - 
Taliaferro on the ground that I know of no law that enables a landlord 
and his tenant to shield the property of the latter from the pursuit of 
his creditors. When any other creditor than the landlord gets a judg- 
ment against a tenant, such creditor can seize the property of the ten- 
ant, so far as seizable under any execution, and sell it. Then the 
landlord may assert his preference on the proceeds for what is due him 
at the time; but he has no legal power or right to prevent by injunc- 
tion the seizure and sale of the property subject to his privilege, if he 
has not by some judicial proceedings or some legal mode taken posses- 
sion of it. : 

Article 2709 R. C. C. says: “In the exercise of this right (i. e., his 
right of pledge), the lessor may seize the objects which are subject to 
it, before the lessee takes them away, or within fifteen days after they 
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are taken away, if they continue to be the property of the lessor, and 
can be identified.” 

Until he seizes the property as provided by the law, any other cred- 
itor with a writ may seize under the general laws on the subject of 
seizing the property of debtors. Ali the articles of the Code relating 
to lease must be construed together. 


. Mr. Justice MorGAN concurs in this opinion. 


LuDELING, C. J., dissenting. Mrs. Josephine Lenes leased certain 
houses to the defendants; during the existence of the lease the plaintiff, 
a judgment creditor of the lessees, seized the contents of the houses— 
whereupon the lessor, alleging that the property seized was not suffi- 
cient to satisfy her claim for the lease, enjoined the sheriff and plaintiff 
from taking said property and from selling it. She asserts her right of 
detention of the property under her right of pledge as lessor. It is 
contended that notwithstanding the lessor’s rights, the plaintiff may 
seize and sell the property, and that the lessor must assert his right 
against the proceeds. 

If the lessor had only a privilege to secure his rents, the position 
would be correct. But the Code says: ‘‘The right which the lessor 
has over the product of the estate, and on the movables which are 
found on the place leased, is of a higher nature than a mere privilege. 
The latter is only enforced on the price arising from the sale of mova- 
bles to which it applies. It does not enable the creditor to take or 
keep the effects themselves. The lessor, on the contrary, may take 
the effects themselves, and detain them until he is paid.” 3218. 

In Robb v. Wagner, 5 An. 111, i¢ was decided that a lessor had ‘‘a 
lien and right of detention upon the property on the premises for the 
security of hisrent. The lien was his property, and as valuable to him 
as if he were the owner of the property itself; and no sheriff or mar- 
shal, under execution against a third person, had any right to take 
away the property before paying the landlord.” The same principle 
was recognized in Arick & Walsh v. Boisseau, 23 An. 605. 

The case of Tanner v. Succession of Pearce is not in point. The 
organ of the court in that case said: ‘‘The ovly question which this 
case presents for our solution is, whether the lessor or the overseer has 
the superior privilege on the crop of a plantation leased to the defend- 
ant.” And the court decided that the overseer’s privilege was superior. 
The court, it is true, said afterwards: ‘* The right of detention, which 
is part of the lessor’s remedy, affords him, to be sure, much greater 
security; but, like the pledgee, and the creditor having only a privi- 
lege, he must have the thing subject to the lien sold in the manner 
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provided by law. When this takes place, if a conflict should arise in 
consequence of adverse claims on the same fund, a distribution must 
be made pursuant to that chapter of the Code which treats of the order 
in which privileged creditors are to be paid.” This is true as to the 
privilege of the lessor, but what becomes of the greater right given 
him by the article, the right ‘‘ to take the effects themselves and detain 
them until he is paid ;” which the court says, in the case of Tanner v. 
Succession of Pearce, “ affords him, to be sure, much greater security ?” 
How does it afford him additional security if, to enforce payment of his 
debt, he must give up this right of detention, which is higher than a 
privilege, and ouly assert his privilege on the proceeds of the sale? 
The language of the Code is plain, and I think the legislators meant 
what it declares. ‘‘The lessor, on the contrary, may take the effects 
themselves and detain them until he is paid.” Sic scripta est lex. I 
therefore dissent in this case. 
Mr. Justice Wy Ly concurs in this dissenting opinion. 


Rehearing refused. 


No. 4415. 


FeLix ForRMENTO v. F. J. ROBERT. 


Under the circumstances of the case, a mere clerical error, such as Joseph N. Robert for F. 
J. Robert, in the decree of the court from which an appeal is taken, can be corrected by 
this court in revising the judgment. The defendant, who raises the objection, is estopped 
by his judicial admissions from denying that he is the party condemned at the trial 
below. 

The false statement by defendant in the act of sale to the plaintiff of a certain piece of 
property, that said defendant, as universal legatee, had the capacity to purchase the 
property adjudicated to him at the succession sale of Polly Vassant, led the plaintiff into 
error in regard to the material part of the contract to his prejudice, and this assertion 
was an artifice whereby the defendant succeeded in effecting the sale, which therefore is 
void, because the pretended adjudication to defendant was an absolute nullity, and his 
sale of the property to plaintiff was the sale of a thing belonging to another. 

The doctrine that the purchaser who has paid the price, and who has not been disturbed in 
his possession, can not demand the restitution of the price, is applicable only to a valid 
contract of sale. It has no application to a contract void for want of consent, and entered 
into in error produced by the fraud of the opposite party. 

The parol evidence adduced by plaintiff to prove that the price paid by him was thirty-three 
hundred dollars instead of twenty-three hundred, as stated in the authentic act of sale, 
was properly excepted to by defendant. 


PPEAL from the Fifth District Court, parish of Orleans. Leaumont, 
J. Albert Voorhies, for plaintiff aud appellee. Gustavus Schmidt, 
Dalton & Walker, for defendant and appellant. 
Wy ty, J. The plaintiff sued to annul a contract of sale for fraud, 
and to recover $3300, the price paid by him. 
Instead of praying for the citation of Francois J. Robert, the ven- 
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dor, as appears by the contract made part of the petition, he prayed 
that Joseph N. Robert be cited. 

The citation addressed to Joseph N. Robert was served on Frangois 
J. Robert, who was the party intended to be proceeded against. 
Francois J. Robert appeared and filed the following exception : 

‘“* Fifth District Court, parish of Orleans. Felix Formento v. Frangois 
J. Robert. The exception of the defendant in this suit respectfully 
shows: That even supposing all the facts and allegations of plaintiff’s 
petition to be true, the contrary of which he reserves to.himself the 
right of proving in due time, should it become necessary, it is appa- 
rent that plaintiff has no cause of action, inasmuch as he does not and 
can not justly contend that he has been disturbed in the possession of 
the property bought of this defendant.” 

Subsequently he filed the following answer: 

‘Felix Formento v. F. J. Robert. The defendant in this suit comes 
into court by his undersigned counsel, and reserving to himself the 
benefit of his exception, and all other legal exceptions, for answer to 
plaintiff’s petition, says: 

‘* First—T hat he denies all the allegations in said petition contained, 
and not herein admitted. 

‘* Second—He denies that plaintiff has set forth any legal or sufficient 
cause for the rescinding of the sale made to him by the respondent, 
and that he has any right of action against him. Wherefore he prays 
that plaintiff’s petition be dismissed, and for general relief.” 

At the trial Francois J. Robert appeared by counsel, adduced testi- 
mony in his own behalf, cross-examined plaintiff’s witnesses, took a 
bill of exceptions, argued and submitted the case to the court. The 
court gave judgment for plaintiff, after stating the title of the suit cor- 
rectly, but in the decree, evidently by mistake, condemned Joseph N. 
Robert instead of Frangois J. Robert. Joseph N. Robert was not before 
the court and had not gone into the trial. 

Francois J. Robert took a rule for a new trial on grounds appertain- 
ing to the defense set up by him, suggesting no mistake in the name of 
the defendant mentioned in the decree. He appeared by counsel at 
the trial of the rule, which was discharged. 

He then filed a petition for an appeal, beginning in these words : 

‘*Felix Formento v. F. J. Robert. The petition of F. J. Robert, the 
defendant in the above suit, respectfully represents there is error to his 
prejudice,” etc. And in the appeal bond, after setting out the title of 
the suit correctly, and after setting out the obligation of the principal 
and surety, there is the following clause: ‘‘ Whereas, the above bound 
F. J. Robert, has this day filed a petition of appeal from a final judg- 
ment rendered against him in the suit of Felix Formento, No. 3311,” 
etc. 
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From the foregoing it is manifest that Francois J. Robert was the 
defendant in the suit, and was the party condemned by the court, not- 
withstanding the decree mentions Joseph N. Robert as the defendant. 
This was a mere clerical error in drawing up the decree, and can be 
corrected by this court in revising the judgment. The defendant, who 
now raises the objection, is estopped by his judicial admissions from 
denying that he is the party condemned at the trial below. 

Plaintiff alleges that in 1869 he bought from the defendant a house 
and lot on Dauphine street, as per act of sale passed before C. V. Fou- 
lon, notary public; that in said act the said Robert falsely represented 
himself as the owner of said property, as the universal legatee of Polly 
Vassant, deceased, of whose succession he was testamentary executor, 
and at whose succession sale he became the adjudicatee of said prop- 
erty ; that petitioner was not aware of the fact that said Robert was 
not the universal legatee of said Polly Vassant, and by the false and 
fraudulent representations of said Robert, he was induced to believe 
that the adjudication aforesaid was legal and binding, as in his capacity 
of testamentary executor the said Robert could not become the adju- 
dicatee unless he were really universal legatee, as he represented him- 
self in said act of sale; that said adjudication to said Robert was an 
absolute nullity, as he was disqualified from buying property under 
his own administration, he not being universal legatee ; that when said 
Robert sold the property to petitioner, he knew the adjudication to 
himself was null and void; but in order to induce petitioner to make 
said purchase, and in order to conceal from him the defect fatal to his 
own title, he deliberately represented himself as the universal legatee 
of said Polly Vassant; that petitioner was kept in ignorance of said 
fraud practiced on him until about three months before bringing this 
suit, when he was negotiating a sale of the property, and it was dis- 
covered that he had no title because the adjudication to said Robert 
was void, he not being universal legatee of said Polly Vassant, as he 
had falsely stated. Petitioner claims $3300, the price of said property, 
alleging that one thousand dollars thereof were paid in cash in the 
presence of S. Schonfelt, but not stated in said act of sale. 

The material allegations of plaintiff are established by the evidence. 
There is no doubt that the declaration in the act that the defendant 
was the universal legatee of Polly Vassant, induced the plaintiff to 
consent to the sale, and said assertion was false to the knowledge of 
the defendant, the vendor. He was not the universal legatee, and he 
was incapable of acquiring, by an adjudication, the property of the 
succession of Polly Vassant, under his administration as testamentary 
executor. 

The contract is void for the want of consent resulting from a free 
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and deliberate exercise of the will—the consent given by plaintiff 
having been produced or induced by the fraud of the defendant. Re- 
vised Code, article 1819. 

The false statement in the act of defendant’s capacity to acquire 
the property adjudicated to him at the succession sale of Polly Vassant, 
led the plaintiff into error in regard to a material part of the contract 
to his prejudice, and this assertion was an artifice whereby the defend- 
ant succeeded in effecting the sale to plaintiff. Revised Code, 1847. 

The property really belonged to the succession of Polly Vassant, the 
pretended adjudication to defendant being an absolute nullity, and the 
transfer by the latter to plaintiff being null, because it was the sale of 
a thing belonging to another. Revised Code, 2452. 

The defendant, however, contends under article 2560 of the Revised 
Code, and on the authority of McCullough v. Weaver, 14 An. 33, that 
plaintiff, the purchaser who has paid the price, and who has not been 
disturbed in his possession, can not demand a restitution of the price. 
That doctrine is applicable to a valid contract of sale ; it has no appli- 
cation to a contract void for want of consent and entered into in error 
produced by the fraud of the opposite party. Until a purchaser in a 
valid contract is evicted, he has no cause to demand the restitution of 
the price. But the purchaser in a fraudulent sale may demand the 
nullity thereof as soon as he discovers the fraud practiced on him, be- 
cause no one should be bound in a contract to which his consent was 
not freely given, but was obtained by artifice or fraud. 

The parol evidence adduced by plaintiff to prove that the price paid 
by him was thirty-three hundred dollars instead of twenty-three hun- 
dred dollars, as stated in the authentic act of sale, was properly ex- 
cepted to by the defendant. 

‘*The authentic act is full proof of the agreement against the con- 
tracting parties and their heirs or assigns, unless it be declared and 
proved a forgery.” Revised Code, 2236. 

‘* Neither shall parol evidence be admitted against or beyond what 
is contained in the acts.” * * * Revised Code, 2276. 

The prescription pleaded has not acquired. : 

It is therefore ordered that the judgment herein be amended to read 
as follows: It is ordered that plaintiff, Felix Formento recover judg- 
ment against the detendant, Francois J. Robert, annulling the act of 
sale of the twenty-third of March, 1869, irom said Francois J. Robert 
tu plaintiff, passed before C. V. Foulon, notary, and that plaintiff 
recover of defendant twenty-three hundred dollars, with legal inter- 
est thereon from judicial demand, plaintiff paying costs of appeal and 
defendant paying costs of the court below. 

Rehearing refused. 
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No. 5729. 


STaTE ex rel. Epwarp LuBIE v. ADMINISTRATOR OF FINANCE, City 

of New Orleans. 

In precise terms, act No. 33 of the acts of 1874, makes Metropolitan Police warrants receiva- 
ble for licenses throughout the Metropolitan Police district, and the relator in this in- 
stance clearly has the right to pay his license to the city of New Orleans in the warrants 
tendered by him. 

In this statute there is no longer any limitation, as before, upon the receivability of Metro- 
politan warrants for licenses throughout the Metropolitan Police district, and the court 
can not decide that there is a limitation where the law has imposed none. 

That New Orleans received in settlement ot taxes and licenses due her prior to the enact- 
ment of the statute of 1874, mure than the aggregate amount of her apportionment, is 
immaterial to the issue in this case. If she received more than the law required her to 


receive and suffers an inconvenience on account thereof, it is the result of her voluntary 
act. 


Like every other holder of Metropolitan Police warrants, she can present the excess beyond 
the pro rata apportioned to her, to the Metropolitan Police Commissioners for payment 
out of the money collected from the other cities, towns and parishes composing the 
Metropolitan Police district. 

There is no force in the objection that the Louisiana National Bank has enjoined the city 
and the respondent from receiving Metropolitan Police warrants for licenses, because 
that was virtually a consent judgment, and the rule is, such judgments are binding only 
on the parties. 

PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. Hornor & Benedict, for plaintiff and appellant. B. F. 

Jonas, city attorney, for defendant and appellee. 

Wyty, J. The relator, who was owing the city of New Orleans 
$750 for his license to carry on the business of Pawn Broker for the 
year 1875, tendered in payment certain Metropolitan Police warrants 
issued for the fiscal years 1873 and 1874; the tender was refused, and 
the relator applied for a mandamus to compel the Administrator of 
Finance of said city to receive said warrants in payment of said 
license. 

The court granted a rule nisi, and at the trial thereof refused the 
mandamus. From this judgment the plaintiff appeals. 

Act No. 44 of the statutes of 1869, provides that all warrants issued 
in payment of the sa! ries of officers, employes and members of the 
Metropolitan Police under act of fourteenth of September, 1868, the 
act establishing the Metropolitan Police, shall be receivable for all 
parish and municipal taxes and licenses in the parish of Orleans, 
Jefferson and St. Bernard, and the cities of New Orleans, Jefferson 
and Carrollton; ‘ provided that the aggregate of said warrants so 
received in each current year, shall not exceed the amount of the 
apportionment made by the Board of Metropolitan Police Commis- 
sioners, upon such city or parish for that vear.’”’ The act also provides 
a penalty against any parish or municipal officer for refusing to receive 
such warrants for taxes as therein provided. 
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Act 41 of the acts of 1870, provides that all warrants, checks or 
orders, issued by the Secretary and approved by the president of the 
Board of Police Commissioners in payment of the salaries of the offi- 
cers, employes and members of the Metropolitan Police, and all war- 
rants issued or that may hereafter be issued, signed and approved as 
aforesaid, “shall be and they are hereby made receivable for all par- 
ish and municipal licenses, taxes and debts due, or to become due, to 
the parishes of Orleans, Jefferson, St. Bernard, and the cities New 
Orleans, Jefferson and Carrollton ; provided that the aggregate ot said 
warrants, checks, or orders so received in each current year shall not 
exceed the amount of the apportionment made by the Metropolitan 
Police Commissioners upon said parish or city for that year.” 

The act also provides a penalty against any parish or municipal offi- 
cer for refusing to receive said warrants, checks or orders as provided 
in payment of taxes and licenses. 

The warrants tendered by the relator were issued under this statute 
and were drawn for expenses incurred during the fiscal years 1873 and 
1874. And on them is indorsed: ‘‘This warrant is receivable for all 
licenses, taxes and debts due and to become due to the parishes of 
Orleans, Jefferson and St. Bernard, and the cities of New Orleans and 
Carrollton, up to the amount of the apportionment assessed by the 
Board of Metropolitan Police Commissioners against said parishes or 
cities respectively on sixteenth October, 1872, for the fiscal year ending 
September 30, 1873.” 

Although New Orleans had taken up in settling with her taxpayers 
warrants largely in excess of the apportionment assessed to her dur- 
ing the years 1869, 1870, 1871 and 1872, and warrants she could not 
have been compelled to receive because in excess of the apportion- 
ment for those years, she did not take up warrants aggregating the 
apportionment assessed to her by the Metropolitan Police Commis- 
sioners for the fiscal years 1873 and 1874. Under the act of 1870 the 
city could have been compelled to receive the warrants in question, 
evidencing the police expenditures for said years, because, during that 
period she had not taken up warrants to the amount of the apportion- 
ment, however largely in excess of apportionment she had taken up 
warrants during previous years. 

The law in force at the time made these warrants receivable for all 
licenses, taxes and debts due to each of the parishes and cities in the 
Metropolitan Police district; ‘‘ provided that the aggregate of war- 
rants, checks or orders so received in each current year shall not 
exceed the amount of the apportionment made by the Metropolitan 
Police Commissioners upon said parish or city for that year.” 

The law, however, has been changed. In 1874 the General Assem- 
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bly passed act No. 33, which requires each of the cities and parishes 
composing the Metropolitan Police district to levy and collect a special 
tax, as estimated and apportioned by the Metropolitan Police Com- 
missioners, for the support of the Metropolitan Police force for the 
year in which said esiimate and apportionment is made. The act also 
provides: ‘‘ that in the tax levied for Metropolitan Police purposes 
payment shall be made and received in lawful money of the United 
States only, and it shall be unlawful to receive in payment of said tax 
any warrants or evidence of indebtedness of any kind whatever; pro- 
vided that Metropolitan Police warrants issued by the Board of Police 
Commissioners for the payment of salaries and expenses of the police 
department incurred prior to the year 1874, shall be receivable in full 
for all taxes due the cities of New Orleans and Carrollton, and the 
town of Kennerville and the parishes of Jefferson and St. Bernard 
prior to the first day of January, 1874, except tax for interest on the 
bonded debt, the public school tax and city park tax, and for all 
licenses and debts other than taxes due the said cities, towns and par- 
isbes composing the Metropolitan Police district, due or to become 
due as provided by existing laws, until the said outstanding Metro- 
politan Police warrants shall all be absorbed, and that the warrants 
so received shall be credited to the several cities, towns and parishes 
composing the Metropolitan Police district pro rata against the appor- 
tionments made by the board of police commissioners for the fiscal 
years prior and up to January 1, 1874, after which they shall be turned 
over to the treasurer of the Board of Police Commissioners to be by 
him canceled and destroyed under supervision of said board.” 

This law is unambiguous. It requires a special tax to be levied and 
collected in cash throughout the Metropolitan Police district to sup- 
port the Metropolitan Police department. It makes the outstanding 
police warrants receivable for taxes due the cities towns and parishes 
composing the Metropolitan Police district, prior to the year 1874, 
except certain special taxes, ‘‘ and for all 1 censes and debts other than 
taxes due the said cities, towns aud parishes composing the Metropoli- 
tan Police district, due or to become due as provided by existing laws, 
until the said outstanding Metropolitan Police warrants shall all be 
absorbed.” ° ° ° e a ° 

In precise terms this statute makes Metropolitan Police warrants 
receivable for licenses throughout the Metropolitan Police district, and 
the relator clearly bas the 1ight to pay his license to the city of New 
Orleans in the warrants tendered by him. Prior to the enactment of 
this law these warrants were receivable for taxes, licenses and debts 
due to the cities towns and parishes composing the Metropolitan Police 
district, provided the aggregate of warrants so received in each cur- 
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rent year shall not exceed the apportionment made by the Metropoli- 
tan Police Commissioners upon said parish or city for that year. 

In the law before us, however, there is no limitation upon the re- 
ceivability of Metropolitan Police warrants for licenses throughout the 
Metropolitan Police district. And the court can not decide that there 
is a limitation where the law has imposed none. 

That New Orleais received in settlement of taxes and licenses due 
her prior to the enactment of this law, more than the aggregate amount 
of her apportionment, is a matter quite immaterial to the issue in this 
case. If she received more than the law required her to receive, and 
suffers an inconvenience on account thereof, it is the result of her vol- 
utary act. Like every other holder of Metropolitan Police warrants, 
she can present the excess beyond the pro rata apportioned to her, to 
the Metropolitan Police Commissioners, for payment out of the money 
collected from the other cities, towns and parishes composing the 
Metropolitan Police district. For the years these warrants were issued 
adequate apportionments were assessed by the Metropolitan Police 
Commissioners against each of the municipal corporations composing 
the Metropolitan Police district. If on final settlement with the Met- 
ropolitan Police Commissioners it shall appear that certain municipal 
corporations of the district have taken up all the warrants, and others 
in lieu of warrants have paid in the cash, those holding warrants in 
excess of apportionment can demand and receive the money. In re- 
ceiving warrants, as New Orleans has heretofore, beyond the require- 
ments of the law, an inconvenience may result, but none of the disas- 
trous consequences or losses suggested by the learned counsel for the 
city can befall the municipal corporation of New Orleans. There is 
no force in the objection that the Louisiana National Bank has enjoin- 
ed the city and the respondent from receiving Metropolitan Police 
warrants for licenses ; because as we have seen, that was virtually a 
consent judgment, and the rule is such judgments are binding only on 
the parties. 

After yirtually consenting to the injunction, the respondent and the 
city of New Orleans ought not to be allowed to set it up as a plea for 
a palpable dereliction of duty to the injury of third parties. 

It is therefore ordered that the judgment appealed from be annulled, 
and it is decreed that the mandamus be made peremptory, respondent 
paying costs of both courts. 

Rehearing refused. 
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No. 5735. 


STaTE OF LOUISIANA ex rel. WARNER VAN NORDEN v. THE MAYOR 
AND ADMINISTRATORS of the City of New Orleans. 


According to the provisions of the several statutes of the Legislature creating and regu- 
lating the duties of the drainage commissioners for the city of New Orleans, to whose 
rights and duties the respondents have succeeded, it is the ministerial duty of the re- 
spondents to collect the assessments and judgments for drainage taxes, in time to meet 
the payment of the warrants to be issued to the Mississippi and Mexican Gulf Ship 
Canal Company by the Administrator of Accounts for work done by said company, and a 
mandamus will lie to compel the performance of this duty. 

As to the objection that the relator could not acquire, and the Mississippi and Mexican Gulf 
Ship Canal Company could not assign their franchises to him, it is one which the 
respondents are without interest to raise. The transfer, whether in pledge or in full 
property made to him by said company, has been recognized by the Legislature in act 22 
of the acts of 1874, proposing an amendment to the constitution limiting the debt of the 
city of New Orleans, and it is now a part of the organic law of the State. After such a 
transfer, thus recognized by the State, the respondents can certainly raise no objection 
to said transfer. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 

kins, J. Lacey & Butler, Wm. H. Hunt, Rice & Whitaker, Alfred 

Shaw, for relator and appellee. B. F. Jonas, city attorney, Samuel P. 
Blane, assistant city attorney, for respondents and appellants. 

Wr ty, J. This is a mandamus proceeding to compel respondents to 
collect the drainage taxes for the first, second, third and fourth drain- 
age districts of the city of New Orleans, and to compel them to issue 
writs of fieri facias on the judgments rendered on the homologation of 
the tableau of assessments, or the assessment rolls of each and all of 
the aforenamed districts, as required by act 30 of acts of 1871, and pre- 
vious acts in regard to the drainage of the city of New Orleans. 

The court granted a rule nisi, and at the trial made the mandamus 
peremptory, so far as to require the respondents to issue writs of fieri 
facias and collect, as provided by law, cash sufficient to pay for the 
work now done under act 30 of the acts of 1871, to wit: the sum of 
$78,358. From this judgment the respondents have appealed. 

The preamble of act 30 of the acts of 1871, entitled ‘‘An Act to pro- 
vide for the drainage of New Orleans,” is the following : 

‘* Whereas, the proper and efficient drainage of the city of New Or- 
leans is of paramount importance to the sanitary and commercial 
interests of the city, as also to the State of Louisiana; and, whereas, 
the Mississippi and Mexican Gulf Ship Canal Company are prepared 
to immediately undertake the work with the only kind of machinery 
adapted thereto and now ready for use, and to prosecute the same 
with energy and economy to completion; therefore be it enacted,” ete. 

Sections one, two, three, four and five authorize and empower the 
Mississippi and Mexican Gulf Ship Canal Company to build certain 
protection levees and to make certain canals required for the drainage 
of New Orleans. 


32 
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Section six makes it the duty of the board of administrators, imme- 
diately after the passage of this act, to cause the lines of the protection 
levees and the canals specified in the various sections of this act to be 
located, and requires said board to build and run all pumps and drain- 
ing machines necessary to lift the drainage water from said canals 
over into Lake Pontchartrain, and to keep the water in the canals in 
process of excavation at the proper level for the work of excavation. 

Section seven provides ‘‘that said Mississippi and Mexican Gulf 
Ship Canal Company shall be required to have ready, within fifteen 
days after the passage of this act, machinery of sufficient power to 
excavate at least twenty-five thousand cubic yards per month, and to 
move the same the distanee required to build the protection levees, 
and to increase as soon as practicable their machinery to the capacity 
of at least fifty thousand cubic yards per month.” 

Section eight provides “that at the end of every month the city 
surveyor shall examine the work done by said company during said 
month, and, upon measurement of the width and depth of the canal, 
canals or parts of canals dug, and protection levees built, shall certify 
the number of cubic yards excavated and the number of cubic yards of 
protection levees built during said month; and on presentation of said 
certificate to the administrator of accounts he shall draw a warrant or 
warrants on the administrator of finance at fifty cents per cubic yard 
in payment of the work done. These warrants it shall be the duty of 
the administrator of finance to pay on presentation to him.” 

By section nine it was enacted ‘‘that, in order to provide funds for 
the payment of the work to be done by the said company the three 
boards of draining commissioners for the drainage districts of Orleans 
and Jefferson, established under the acts of March 18, 1858, of March 
17, 1859, and the several amendments thereto, and any and all other 
person, persons, or corporations, who may have them in possession, 
shall transfer to the board of administrators of New Orleans all moneys, 
assessments, and claims of drainage, in their hands, or ander their 
control, all titles to real estate, all books, plans, tableaus, judgment 
in favor ot commissioners, the office furniture of said commissioners, 
a true statement of the claims of said commissioners against the city, 
to be adjudicated and settled out of the money collected by the city, 
and everything pertaining to said drainage districts : * * * 
Provided, that all money or moneys received by the board of admin- 
istrators from the said commissioners, from the collection of claims for 
drainage now due, trom the collection of drainage assessments, and 
from any of the sources of revenue contemplated by the provisions of 
this section of this act, be placed to the credit of the Mississippi and 
Mexican Gulf Ship Canal Company, and held as a fund to be applied 
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only to the drainage of New Orleans and Carrollton, in accordance 
with the provisions of this act; and that all property, not money, so 
received, shall be held in trust for the ‘payment of said Mississippi 
and Mexican Gulf Ship Canal Company.’” * * * By this same 
section it is further provided: ‘* That the board of administrators be 
and they are hereby authorized and directed to collect from the holders 
of property within the said districts the balance due on the assess- 
ments, as shown by the books of the first, second and third drainage 
districts, under acts of March 18, 1858, March 17, 1859, and the several 
supplementary and amendatory acts thereto, which said assessments 
are hereby confirmed and made exigible at such time and in such man- 
ner as the board of administrators may designate ; provided, that the 
said board shall collect the assessments herein authorized in time to 
provide for the payment of the warrants to be issued to the said com- 
pany at the date of their issue; also to make assessments of two mills 
per superficial foot in those parts of the three draining districts, as 
existing under and created by acts of March 18, 1858, and March 17, 
1859, and amendments thereto, and on such other lands as are brought 
within the protection levees contemplated by this act where no assess- 
ments have been made; and to execute and enforce the same, as pro- 
vided for by the several acts of the Legislature creating and regulating 
said board of draining commissioners.” ° a ° ° 

Considering the provisions of this statute and the acts of the Legis- 
lature creating and regulating the duties of the drainage commission- 
ers, to whose rights and duties the respondents have succeeded, we are 
of opinion that it is the ministerial duty of the respondents to collect 
the assessments and judgments for drainage taxes in time to meet the 
payment of the warrants to be issued to the Mississippi and Mexican 
Gulf Ship Canal Company by the Administrator of Accounts for work 
done by said company; and that a mandamus will lie to compel the 
performance of this duty. We think the court did not errin making 
the mandamus peremptory so far as to require the respondents to issue 
writs of fieri facias on the judgments for drainage assessments, and to 
collect an amount sufficient to pay relator for the warrants issued by 
the Administrator of Accounts, and for the work now done under act 
30 of the acts of 1871. As to the objection that the relator could not 
acquire, and the Mississippi and Mexican Gulf Ship Canal Company 
could not assign their franchises to him, we will remark that it is an 
objection the respondents are without interest to raise. The transfer, 
whether in pledge or in full property, made to him by said company, 
has been recognized by the Legislature in act 22 of the acts of 1874, 
proposing an amendment to the constitution, limiting the debt of the 
city of New Orleans, and it is now a part of the organic law of this 
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State. After the transfer has thus been recognized by the State, the 
respondents can certainly raise no objection to it. They must perform 
their ministerial duties, and the relator, as the transferee in pledge of 
the franchises of the Mississippi and Mexican Gulf Ship Canal Com- 
pany, can compel them by mandamus to do so. 

Judgment affirmed. 

Mr. Justice MorGANn took no part in this decision. 


Howt Lt, J., dissenting. There is no provision of the law, in my 
opinion, which makes it the ministerial duty of the Mayor and Ad- 
ministrators of New Orleans to issue writs of fieri facias or cause them 
to be issued. The act of 1871, so far as it refers to this subject (sec. 9), 
enacts ‘‘ that the Board of Administrators be and are hereby author- 
ized and directed to collect from the holders of property within the 
said districts the balance on assessments, as shown by the books of 
the first, second and third drainage districts, under acts of March 18, 
1858, that of March 17, 1859, and the several supplementary and 
amendatory acts thereto, which said assessments are hereby confirm- 
ed and made exigible, at such time and in such manner as the Board 
of Administrators may designate ; provided, that the said board shall 
collect the assessments herein authorized in time to provide for the 
payment of the warrants to be issued to the said company at the date 
of their issue ; also to make assessments of two mills per superficial 
foot in those parts of the three draining districts, as existing under 
and created by the acts of March 18, 1458, and of March 17, 1859, and 
amendments thereto, and on such other lands as are brought within 
the protection levees contemplated by this act, where no assessments 
have been made; and to execute and enforce the same, as provided for 
by the several acts of the Legislature, creating and regulating said 
boards of draining commissioners ;’’ and provided further, that all the 
money received by the said board trom all the sources contemplated 
by this act shall be placed to the credit of the Mississippi and Mexican 
Gulf Ship Canal Company, and held as a fund solely for the drainage 
of New Orleans and Carrollton, and all property, not money, so re- 
ceived, shall be held in trust for the payment of the said company and 
ultimately for the benefit of New Orleans, if not needed for drainage. 

A reference to the other laws mentioned shows that a discretion was 
conferred on the several boards of commissioners, just as is conferred 
on the Board of Administrators by this act of 1871. It is made their 
duty, certainly, to execute and enforce the several assessments ; but 
as provided for by the law and at such time and in such manner as 
they may designate, the time to be so as to pay the warrants to be 
issued by the company. They are also empowered in certain contin- 
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gencies to purcbase the property sold for the said assessments. All 
these provisions of the law clearly show to my mind that while cer- 
tain duties are imposed on the Board of Administrators, which they 
should faithfully perform, they are vested with some discretion as to 
the manner of discharging those duties. They may find that if execu- 
tions are issued the property will have to be bought by the city, as 
they are directed to do in certain cases, in order to bring the amount 
of the judgment as required by the law, and that would not provide 
the money to meet the warrants. And when they call upon the clerk 
of the inferior court to issue the writs of fieri facias (for they them- 
selves can not do it), that officer may decline for some reason beyond 
the control of the Board of Administrators, and then the latter would 
have to be compelled by mandamus to apply for and obtain at all 
events a mandamus to compel the clerk to issue the required writs of 
fieri facias. It is not every duty imposed on a public offieer that can 
be enforced by mandamus. I can not think this is a case for a man- 
damus, and therefore dissent. 








No. 4100. 


MAURICE N. Bowman et als. v. THe City or New ORLEANS. 


Where certain parties, whose claims did not exceed five hundred dollars, united with others 
whose claims exceeded that sum for each one of them and sued the city of New Orleans 
for several thousand dollars ; 

Held—That having united in one suit for convenience and economy, and now desiring to 
sever, they can not thus be permitted to deprive the city of New Orleans of the benefit 
of an appeal, and that their motion to dismiss can not prevail 

If the proprietor below erects a dam or any other thing which obstructs the natural drainage 
of the estate above, he can be compelled to remove the obstruction and to pay damages 
sustained on account thereof. 

PPEAL from the Sixth District Court, parish of Orleans. Cooley, 
J. OC. W. Besangon, for plaintiffs and appellees. H. H. Walsh, 
assistant city attorney, B. F. Jonas, city attorney, for defendant and 


appellant. 
On Motion TO Dismiss. 


KENNARD, J. This case is before us on a motion to dismiss, made 
by the following parties, plaintiffs, in whose favor judgments were ren- 
dered by the court below for various sums, none of which exceeded 
five hundred dollars, to wit: Africa Williams, Cesar Small, Lazarus 
Young, Pennil Small, Joseph Jackson, Charles Small, Spencer Allen, 
and Harriet Morgan. 

The above named parties united with sundry other plaintiffs whose 
claims exceeded five hundred dollars each, and sued the city of New 
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Orleans for several thousand dollars. They united in one suit for 
their convenience and economy, and now desire to sever, to deprive 
the city of the benefit of an appeal. 

The alleged damage seems to have arisen from one and the same 
cause, to wit, from the closing up by the city of certain outlets for 
water in the embankment known as Camp Parapet. 

The city is entitled to consider the total amount prayed for in the 
petition as the amount claimed from her for one alleged unlawful act ; 
this amount largely exceeds five hundred dollars. Heirs of Ballio v. 
Prudhomme et al., 8 N. S. 338. In the case of the State ex rel. Mur- 
taugh et als. v. Judge Eighth District Court, No. 3445 of the docket of 
this court, lately decided, the reasoning of the court sustains this view. 

Motion to dismiss denied. 


On THE MERITs. 


Wry ty, J. Plaintiffs allege that they are farmers, and their farms 
are situated above and in the vicinity of a large embankment in the 
parish of Jefferson, known as Camp Parapet, being a fortification 
commenced by the Confederate authorities and completed by the 
Federal troops during the late war; that said embankment runs 
from the Mississippi river to the high land, known as the Metairie 
Ridge; that through this embankment were several outlets or open- 
ings to allow the water naturally tu drain from their places to the 
lands below; that in April, 1871, the city of New Orleans illegally 
caused these openings to be closed, obstructing the drainage of their 
lands and causing the loss of their crops by the overflow of rainwater ; 
that by this unlawful act they have been entirely deprived of drain- 
age to their lands, and they have sustained the losses of which they 
complain. 

They pray for damages, and that the city of New Orleans be com- 
pelled to remove said obstructions. There was judgment as prayed 
for, and the defendant appeals. The evidence shows that the city of 
New Orleans caused the obstruction to the drainage of plaintiffs’ 
lands, and they sustained the damages of which they complain. The 
embankment, known as Camp Parapet, is in the parish of Jefferson, 
and beyond the limits of the city of New Orleans. No authority was 
given by the police jury of the parish of Jefferson for the closing of 
the openings in said embankment allowing the rainwater falling on 
the lands above to flow naturally upon those below. 

Article 660 of the Revised Code provides that “ it is a servitude due 
by the estate situated below to receive the waters which run naturally 
from the estate situated above, provided the industry of man has not 
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been used to create that servitude. The proprietor below is not at 
liberty to raise any dam, or make any other work, to prevent this run- 
ning of the water.” * * * 

If the proprietor below erects such dam or obstructs the natural 
drainage of the estate above, he can be compelled to remove the ob- 
struction and to pay damages sustained on account thereof. 19 La. 
351; Revised Code 2315 ; 4 An. 440; 12 An. 15. 

The city of New Orleans, having authorized the illegal act of her 
agents, isin no better position than any other person, and is respon- 
sible for the losses sustained by the plaintiffs on account thereof. 

Judgment affirmed. 





No. 4379. 
SmitH & McKENNA v. EDWIN CHARLES. 


The motion to dismiss the appeal of Glover & Odendahl, on the ground that the court is 

without jurisdiction because the amonnt in controversy is below five hundred dollars, 
. must be overruled, the proceedings in the case being considered in the nature of a 
concursus. 

The heir being considered seized of the succession from the moment of its being opened, the 
right of possession which the deceased had, continues in the person of the heir, as if 
there had been no interruption, and indeperdent of the fact of possession, and each of 
the heirs becomes an undivided proprietor of the effects of the succession for the part 
or portion coming to him, which forms among the heirs a community of property as long 
as it remains undivided, and the recording of a judgment against an heir must be held 
to aftect all mortgageable property thus owned by such heir. 


f owonge from the Fifth District Court, parish of Orleans. Leau- 
mont, J. J. Magioni and T. Gilmore & Sons, for plaintiffs and ap- 
pellees. Randolph, Singleton & Browne, for C. H. Lawrence & Co., 
and Glover & Odendahl, appellants. Oharles F. Olaiborne, for Vose 
Bros. J.J. Finney, for Finney & Byrnes. 


On Motion To Dismiss. 


TALIAFERRO, J. This motion is made on the ground that the amount 
in controversy is less than $500, and that this court is therefore with- 
out jurisdiction. 

Smith & McKenna sued Charles for $686 92, and obtained judgment 
for $636. Execution was issued and Charles’ interest in his father’s suc- 
cession was seized and sold for the sum of $1750. A rule was taken 
on the sheriff to show cause why he should not pay over to the plain- 
tiffs the amount of their judgment out of the proceeds, and they 
made parties to the rule; several other creditors of Charles having 
judgments against him of record, among them Glover & Odendahl, 
the appellants, who claimed to be paid in preference to the others on 
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the ground of priority of record. Their judgment is for $251, with a 
small amount of interest. 

The judgment on the rule gave precedence to three of the creditors 
over Glover & Odendahl, decreeing to them and to Lawrence & Co. 
the remainder pro rata after the first three creditors were paid. From 
this decree Glover & Odendahi and Lawrence & Co. have appealed. 
The motion is made to dismiss the appeal of Glover & Odendahl. 

We regard these proceedings as in the nature of a concursus, and, 
therefore, conclude that the appellants have the right to appeal. 3 
Rob. 5; 2 An. 189. 

It is ordered that the motion to dismiss be overruled. 


On THE MERITs. 


Howe tt, J. The material facts of this case are, that Richard 
Charles died leaving a widow and six children ; he made a will, stating 
his entire estate to be community, gave a special legacy of $2000 cash 
to his brother, and bequeathed the balance of his estate, real and per- 
sonal, in equal shares to his six children, subject to the usufruct in 
favor of his wife. His estate was inventoried at $70,043, of which 
$62,600 was immovable and $7443 movable property. The defendant 
in this suit becoming indebted to different parties, judgments were 
obtained against him and duly recorded. Executions issued, and all 
his right, title and interest in and to the succession of his father was 
sold for $1750 cash. The question presented and argued by the cred- 
itors is, did a judicial mortgage attach to what was thus sold? 

According to the doctrine in Tureaud v. Gex, 21 An. 253, the mort- 
gage attached to all the mortgageable property, and as the movable 
property is ot insignificant amount compared with the immovable, it 
seems to have been considered unnecessary to fix the relative propor- 
tions of the proceeds. 

As said in the case above cited: The heir being considered seized 
of the succession from the moment of its being opened, the right of 
possession, which the deceased had, continues in the person of the 
heir, as if there had been no interruption, and independent of the fact 
of possession ; and each of the heirs becomes an undivided proprietor 
of the effects of the succession for the part or portion coming to him, 
which forms among the heirs a community of property as long as it 
remains undivided. C.C. 936, 1214; and the recording of a judgment 
against an heir was held to aftect all the mortgageable property thus 
owned by such heir. 

It follows, therefore, that the claims of the contesting creditors of 
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the defendant in this suit must be paid in accordance with the rank of 
their respective mortgages. 

It is therefore ordered that the judgment appealed from be reversed, 
and that the proceeds of the sale herein made by the sheriff and now 
in his hands, be distributed as follows, to wit: To Glover & Odendahl, 
$251 40, with legal interest from second of October, 1871, and costs of 
suit. 

To Vose Brothers, $519 80, with five per cent. interest per annum 
thereon from February 17, 1872, until paid, three dollars and sixty 
cents costs of protest and costs of suit. 

To Finney & Byrnes, $228 84, with legal interest thereon from Oc- 
tober 7, 1871, until paid and costs of suit. 

To C. H. Lawrence & Co., $828 76, with eight per cent. interest 
from thirty-first January, 1872, and costs of suit. 

To Smith & McKenna, the balance, if any, after paying the four pre- 
ceding claims in their order. Costs of appeal to be paid by the plain- 
tiffs, appellees. 

Rehearing refused. 








No. 4350. 


THE New OrLEANS CANAL AND BANKING ComPANY et al. v. THE City 
or New ORLEANS. 


The motion to dismiss the appeal made by each of the two plaintiffs, on the ground that all 
the plaintiffs were not made parties to the appeal, can not prevail. There is but one 
judgment in the case, for which an appeal was granted in open court within ten days 
after the rendition of the judgment and at the same term of court. No citation was 
necessary and both plaintiffs were made parties to said appeal, taken by motion. The 
fact that afterward a petition for an appeal was filed did not affect what was previously 
done. 

Act No. 30 of the acts of 1871, entitled ‘‘ An Act for the drainage of New Orleans” does not 
repeal the act of 1858, which provides for leveeing, draining and reclaiming swamps in 
certain portions of the parishes of Orleans and Jefferson. It only changes, in some 
degree, the mode by which the drainage is to be accomplished and the means to be 
applied, but the act itself still stands. 

The main reliance of the plaintiffs is, that the lands belonging to them have not been and 
will not be benefited by the drainage works which are now in progress. But this allega- 
tion is not supported by the testimony of the witnesses. 


PPEAL from the Fifth District Court, parish of Orleans. Leau- 
mont, J. George L. Bright, for plaintiff and appellee. B. F. Jonas, 
city attorney, for defendant and appellant. 


On Motion TO Dismiss. 


LupELinG, C.J. A motion to dismiss this appeal is made by each 
of the two plaintiffs, the bank and George L. Bright, on the grounds 
that all the plaintiffs are not made parties to the appeal. There is 
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only one judgment in the case from which an appeal was granted, in 
open court, within ten days after the rendition of the judgment, and 
at the same term of the court. No citation was necessary, and both 
plaintiffs were made parties to said appeal, taken by motion. The 
fact that afterward a petition for an appeal was filed, did not affect 
what had been previously done. 

The motion to dismiss is overruled. 





On THE MERITS. 

MorGAn, J. In 1858 the Legislature passed an act entitled * An 
Act to provide for leveeing, draining and reclaiming swamp lands in 
certain portions of the parishes of Orleans and Jefferson.” Three 
draining districts were established by this act, the first, second and 
third. 

Plaintiff owns property comprised within the second district, as es- 
tablished by law. 

Property situated within the districts was subject to a tax. Plain- 
tiff paid the tax assessed to its property, under a judgment obtained 
against them, amounting to over $38,000. 

The object of this suit is to recover the amount of that tax. The 
ground upon which the demand rests is that no portion of their land 
had been drained up to the year 1871, when the Legislature (act No. 
30, 1871, p. 75) excluded them from the drainage district. The act in 
question is entitled ‘‘ An Act for the drainage of New Orleans.” 

We do not see from an examination of this act that it repeals the 
act of 1858. It changes in some degree the mode by which the drain 
age is to be accomplished, and the means to be applied thereto, but 
the act itself still stands. 

The main reliance of the pluintiff is, that the lands belonging to the 
bank have not been, and are not to be, benefited by the drainage 
works which are now in progress. But the testimony of the witnesses 
shows that when the canals, etc., now in process of construction will 
have been completed, plaintiff's lands will be drained. If this be so, 
and we order the defendant to return the money which has been re- 
ceived, the result would be that plaintiff’s land will be diained at 
others’ expense. We do not think that the law authorizes the judg- 
ment which was rendered in plaintiff’s favor. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be avoided, annulled and reversed, and that there be 
judgment in favor of the defendant, with costs in both courts. 


LupELinG, C. J. I concur in the decree. 
Rehearing refused. 
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A motion to dismiss an appeal, to be entertained, must be filed within three judicial days 
after the return day. 

A defect in a certificate would be no cause to dismiss an appeal, the fault being attributable 
to the officer whose duty it is to make the certificate. 

A deputy clerk is an officer known to the law and is authorized to sign certificates. 

On the trial in the court a gua the defendants severally claimed in vain the right to challenge 
ten jurors under the act of 1855. If it was ever contemplated that several plaintiffs 
claiming different offices, could unite to bring one suit against several defendants, it is 
manifest from the unambiguous language of the law in regard to contested elections, that 
each defendant would have the right which was claimed and which was refused. 

Taking as true what the defendants admitted, to avoid a continuance: ‘‘ That the election 
returns of the parish were not made out and sworn to as the law requires, and that the 
ballots for ward one will not show the same result as to the returns, this would not be 
sufficient to defeat the parish election. It has been often decided that the failure to 
comply with the directory clauses of an election law will not annul an election. Courts 
can not affix to the omission a consequence which the Legislature has not affixed. 

There is an essential difference between the act of voting and the police provisions to secure 
the evidence of the act. If the votes be deposited, the object of the election is attained, 
and its validity can not be affected by the non-observance of the directory provisions. 

If the sworn statements be true, that the ballots and returns, in the ballot boxes which were 
called for and could not be procured, have been tampered with so as to render them 
unreliable as evidence, the result of the election as ascertained and announced by the 
commissioners of election at each precinct, might have been proved by the next best 
evidence in existence. 

The irregularities shown by the evidence to have existed, resulted from a want of information 
on the part of the officers of the election, and said irregularities do not in any manner 
affect the result of the election in the parish. 

The fact that the ballot box, at one precinct, could not be seen by those voters who stood near 
the window, can not be a cause to annul the election. 

The law does not authorize an election to be set aside, except for fraud, intimidation, violence 
or corruption, at or before the election, and then only when such fraud, violence, intimi- 
dation, etec., had the effect to change the result of the election. 

It is not shown that the defendants had any connection with the irregularities committed, or 
with any acts of fraud, or violence, if any were perpetrated. 


PPEAL from the Thirteenth Judicial District Court, parish of Car- 

roll. Hough, J. Jury trial. ©. H. Farrar and Julius Aroni, 
Montgomery & Delony, for plaintiffs and appellees. Leonard & Ken- 
nedy, DeFranc & Austin, for defendants and appellants. 


On Morion to Dismiss. 


LupELInG, C.J. A motion to dismiss this appeal has been made, 
on the ground that the certificate to the transcript is signe by the 
deputy clerk. The motion is refused for the following reasons: 

First—Because the mocion was not filed within three judicial days 
after the return day. 17 An. 21; 18 An. 191; 19 An. 276; 20 An. 39; 
21 An. 329; 11 An. 545; 7 N.S. 271. 

Second—Because a defect in a certificate would be no cause to dis- 
miss an appeal, the fault being attributable to the officer, whose duty 
it is to make the certificate. Revised Statutes, section 36. 

Third—Because a deputy clerk is an officer known to the law, and 
he is authorized to sign certificates. C. P. 782; 3 An. 247, Downs v. 
Tarkington ; 15 La. 33, Bauk of Louisiana v. Watson. 
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On THE MERITS. 


LuDELING, C. J., Seven persons, who were candidates on the same 
ticket for different offices, to wit: Nicholas Burton for sheriff, M. 
Dubose for parish judge, and David King, C. E. Shearer, Jackson 
Snelling, Henry Price, and John Halloway for police jury, instituted 
this suit against the persons who were candidates for said offices on 
the other ticket at the election in Carroll parish in November last. 

They allege that the election was null and void, “ because of the 
various irregularities and illegalities in the appointment of commis- 
sioners to hold the election in the manner of holding it, and frauds 
committed by the commissioners at the various polling precincts, and 
the acts of other persons, interested in the election, in violation of the 
statutes of this State and of the United States, known as the enforce- 
ment act, as follows,” to wit: 

‘‘That the commissioners were not selected from the different politi- 
cal parties, nor were they of good standing ; that said commissioners 
did not take the oath prescribed by law, nor did they examine the 
ballot boxes before commencing to receive votes; that the election 
in ward No. 1 was not held at the proper place; that the elec- 
tion in said ward was held in a small room away from the pub- 
lic view of the voters; and a large number of the ballots or votes 
cast in said ward were not placed in the box in view of the voters, 
nor taken from their hands by the commissioner receiving the ballots; 
that the commissioner, Jackson, who received the ballots, was seen 
to change several ballots placed in his hands, and deposit in the box 
tickets other than those handed him by the voters; that Cain Sartain, 
a candidate, cast several different ballots at said election at said pre- 
cinct; that the tally sheets of the votes cast at said election were not 
closed and signed by six o’clock the day following the election; that 
the same were changed after six o’clock on said day and made differ- 
ent from what they were first made up aiter the election; that neither 
the tally sheets nor ballot box containing the ballots cast at said pre- 
cinct have been deposited in the office of the clerk of the district 
court, although Daniel Jackson, one of the commissioners, is himself 
clerk of said court.” 

They further charge irregularities and fraud at the other precincts 
of the parish, and pray that the election be declared null and void. 
And they further pray that should the court decide that the election 
held at wards four and five, was valid, notwithstanding the irregulari- 
ties and trauds complained of, and that the election was null and void 
at all the other precincts; that in that event, they be declared elected 
to the various offices for which they were candidates. 
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The defendauts severally filed exceptions, stating that there was an 
improper joinder of plaintiifs and defendants; that several different 
plaintiffs were claiming different things from different defendants, in 
the same suit. Moss further pleaded that the court was without jurisdic- 
tion ratione materie to entertain the suit as to his office, that of parish 
judge; and the candidates for police jury severally pleaded to the 
jurisdiction of the court, because the emoluments of the office did not 
exceed five hundred dollars. 

These exceptions were overruled. On the trial, the defendants sev- 
erally claimed the right to challenge ten jurors under the act of 1855. 
This was denied them, and they took a bill of exceptions to the ruling. 
If it was ever contemplated that several plaintiffs claiming different 
offices could unite to bring one suit against several defendants, it is 
manifest from the unambiguous language of the law in regard to con- 
tested elections, that each defendant would have the right, which was 
claimed and refused in the district court. Section 1429 of the Revised 
Statutes, treating of the trial of contested election cases, declares 
that, ‘‘in empanneling the jury each party shall be entitled to ten 
peremptory challenges.” 

Another bill of exceptions was taken to the ruling of the judge a 
quo refusing to permit the defendants to prove by parol what the 
actual votes were which were cast at every precinct for each candi- 
date. The circumstances under which the defendants offered the parol 
proof were as follows. After the trial had commenced, a rule was 
taken on the clerk of the court to produce the ballot boxes and tally 
sheets, which section 13 of the act of 1873 directs shall be delivered 
to the clerk. The clerk answered that they were not in his posses- 
sion, but in the possession of R. R. Anderson, his deputy. 

A rule was then taken against Anderson, but the coroner’s returns 
show that he could not be found in the parish, and that he had gone 
to New Orleans. Thereupon the plaintiffs applied for a continuance. 
In their application for a continuance they swore that they expected 
to prove by the production of said ballot boxes that the ballots and 
returns had been so tampered with that no election can be declared in 
said parish. They subsequently made another affidavit, in which they 
state that they expect to prove “by the ballot boxes and returns * * 
were not made out and sworn to as the law requires; and they will 
not show the same result as the ballots in the boxes.” 

To avoid a continuance, the defendants admitted that ‘‘ the returns 
made out for the last election in this parish were not made out and 
sworn to as the law requires, and the ballots in the boxes for ward 
No. 1 will not show the same result as the returns.” 

It seems to us that if the statements in the affidavits be true that 
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the ballots and returns in the ballot boxes called for have been tam- 
pered with so as to render them unreliable as evidence, the result 
of the election as ascertained and announced by the commissioners of 
election at each precinct might have been proved by the next best 
evidence in existence. 

The defendants are not charged with the irregularities or frauds 
complained of in conducting the election; nor are they charged with 
having said boxes, nor with tampering with them. Under the cir- 
cumstances, there are no presumptions against the defendants, and 
they had the same right that plaintiffs had to introduce the best evi- 
dence, which the nature of the case admitted of. But we do not per- 
ceive that the refusal of the judge injured the defendants, as the onus 
of proving that the election was null and void, or that they were 
elected, was upon the plaintiffs, and they have introduced no evidence 
to establish fraud, illegality or irregularity at the election, except as 
to ward No. 1 and ward No. 2, besides the admissions of defendants 
made as above stated. But they do not allege or attempt to prove 
that if the entire vote of wards two and one were thrown out they 
would be elected. They only claim that this result would be attained 
if all the wards in the parish, except wards Nos. 4 and 5, were reject- 
ed; thereby admitting that they were not elected. 

As already stated, the only evidence offered by the plaintiff was 
the admissions aforesaid, and the testimony of witnesses as to what 
occurred in relation to the election at wards Nos. 1 and 2. 

The only witness offered by plaintiff who testified in regard to ward 
No. 2is F. F. Montgomery. He says: ‘‘I was at the voting precinct 
of ward No. 2 of this parish on the second of November last; the tally 
list was closed and signed Tuesday night following the election, be- 
tween eight and ten o’clock ; I was a commissioner of election at said 
precinct. All the tally sheets and ballots were locked up in the box 
after counting of the votes. The tally sheets were not signed that 
night. I did not sign the tally sheets at all.’’ On cross-examination 
he said, ‘*the reason I did not sign the tally sheets that night was 
because the commissioners did not think the law compelled them to do 
so; it was not on account of. any unfairness or irregularity in the 
election at said polling precinct at the time of closing the polls that I 
did not sign them ; the tally list was correct at the time it was made 
out; we completed the list some time Tuesday night following the 
election between ten and eleven o’clock ; I won’t be positive about the 
time, but it was after dark ; the election, the counting of the ballots, 
and the making out of the tally lists at said precinct was fair while I 
was present; there were no frauds or irregularities in the voting or 
counting of votes and making out of tally sheets at said precinct so 





NEW ORLEANS, MAY, 1875. 





Burton et als. v. Hicks et als. 





far as I know; if there had been any, I would have been apt to have 
known it, for I watched very closely.” 

When recalled, he stated: ‘“‘The commissioners did not, while I 
was with them, make out a list of all the persons voted for, the offices 
for which they were voted for, the number of votes received by each, 
and sign and swear to the same; I never did sign such a list; I don’t 
know that the box containing the ballots and tally lists was deposited 
with the clerk of the district court; we counted the votes and made 
a record of what each man received, and put down the names of each 
candidate and the offices for which they were voted, and the number 
of votes each man received ; there were three such tally lists as above 
described made out by the commissioners; on closing the polls each 
commissioner swore to the number of votes polled ; they did not swear 
to the returns above described in my presence.” 

It is manifest that no court could hold that the election at that pre- 
cinct was illegal, null and void. 

In regard to what occurred at ward No. 1, the facts, as disclosed by 
the evidence, appear to be that the commissioners of election opened 
the polls at the door of a small house; that a rail, which was placed 
across the door to keep the voters from pressing against the table, upon 
which the ballot box stood, was broken by the pressure of the crowd, 
and the commissioners found it necessary to receive the ballots at a 
window of the same house. This window was between five and a half 
and seven feet high. Rhodes, a witness, swears the exact height to be 
five feet nine inches. That when the voter stood at the window he 
could not see the ballot box ; but he could see the commissioners, and 
the box was in full view of those who stood a short distance from the 
window. It appears the officers of election and some of the candidates 
on both sides, were inside the house, near the ballot box. It further 
appears that those who desired to handed their ballots wit! their regis- 
tration papers to the commissioner, who received them, and that the 
vallots were deposited in the ballot box. It appears further that a 
large number of persons voted by putting their ballots and registra- 
tion papers at the end of sticks and thus reached over the heads of 
those who stood between them and the window. The witnesses are 
not agreed about the number who thus voted. One witness says about 
seventy-five, and another witness says about one hundred and eleven. 

D. S. Vinson, a witness, swears as follows: “I observed nothing 
wrong, except the voting on sticks, and that was a new style to me; 
those voting on sticks were standing a distance from the window and 
reaching over the heads of others, who were close up to the window; 
I would have tried to vote in this way myself, if I could have got a 
stick ; those voting on a stick appeared to be in a hurry to vote.” 
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P. B. Rhodes testified as follows: ‘I was one of the commissioners 
of election at the voting precinct No. | of this parish, at the last 
general election; N. Burton was there during the day; I did not hear 
him make any objections to the way the election was conducted; I 
heard him say four days after the election that the election was fairly 
conducted, except, in his opinion, I made a mistake of eleven ballots 
in counting off against him, and two persons that were not allowed 
to vote, he thought would have voted for him if they had been allowed 
to vote. He made no objection, at the election, or after the count- 
ing of the votes, that 1 heard; the exact hight of the window where 
the ballot box was placed is five feet nine inches; no one was com- 
pelled to vote on sticks; those persons who were anxious to vote for 
fear of not having time to vote, got sticks and placed their ballots on 
the ends of them, and handed them up to the commissioner ; the 
smallest man that I know of could vote by handing his ballot up to 
the commissioners with his hand.” 


This testimony is corroborated by S. J. Galbreth, S. P. Austin, W. 
W. Banham and E. Meyer, and is not contradicted in any material 
parts by any witness. 

E. M. Spann testifies that he was a commissioner at ward No. 1. 
He says: ‘‘ Mr. Jackson and myself came to Providence with the first 
ward box and deposited said box in the clerk’s office; the clerk of the 


court, Mr. Jackson, gave me his receipt for the box; we then went 
over to Mr. Lockey’s office, and I believe Mr. Jackson gave him a copy 
of the returns; Mr. Lockey then demanded the box, and Mr. Jackson 
and myself both refused to give said box tohim.” * * I left him 
and Lockey talking about the box, and I went down stairs; I saw Mr. 
Jackson afterward and asked him what he had done with the box, and 
he told me he had deposited it with Mr. Anderson for sate keeping, 
and held his receipt for the same; this was Wednesday, after the elec- 
tion, about ten o’clock ; the tally lists of ward one was in the box; the 
ballots were in the box also.” 

E. Meyer swears he was Deputy United States Supervisor at said 
precinct ; I assisted in making outa list of the votes cast; the tally 
list was closed and signed about seven o’clock Tuesday evening; I 
left two of the tally sheets with the commissioners and I kept one; I 
was present from the time of my arrival until closing of the polls; was 
at the box all the time, except about half an hour at two different 
times; I watched the progress of the election closely ; had there been 
any fraud or malpractice in depositing the ballots in the box I would 
have seen it; there was no fraud nor malpractice in the voting, so far 
as I know of; I did not see Mr. Jackson put in any wrong ballot, ex- 
cept that one voter handed up on a stick two tickets with his registra- 
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tion paper, which dropped on the floor, and Jackson put in only one 
of the two; one of the tickets was a red and one was a white one, and 
he put in the red ticket. 

Mr. Jackson swears that ‘‘the election was carried on fairer than I 
ever saw it before; Mr. Burton, the candidate for sheriff, was present 
during the entire day, he was in the room all the time; I heard no 
complaint made by him whatever; he was there when we commenced 
counting the votes until we closed and signed one of the tally lists, 
and afterward erased his name.” 

This is the sum and substance of the testimony on the subject of 
voting with sticks and at the high window, and of the irregularities at 
said election, except the testimony of two witnesses offered by the 
plaintiffs in regard to other illegalities. 

Henry Atkins testifies as follows: I saw one man cast more than 
one ballot on that day; he cast three to my knowledge, and I asked 
him why he did it, and he said he was doing it for some other persons. 

On cross-examination, he states: ‘‘The man who voted several 
times was Cain Sartain; Cain Sartain told me they were for other per- 
sons; of these ballots the commissioners called names and passed 
‘back the registration papers, and did not call Cain Sartain’s name ; I 
handed in tickets the same as Sartain and the commissioners refused 
until I called their remembrance to Sartain, and they then allowed 
me to do the same ; I was a candidate on the opposite ticket.” 

Cesar Johnson testified: ‘‘I saw ballots handed up very high; I 
could not see where they went to with the papers that were returned 
back ; some had money returned with them ; some had one, some had 
two, and some three bills; I heard two cry out, Oh, Jackson green- 
backs; and when the papers came back they had greenbacks with 
them.” If testimony so absurd and incredible could demand any 
notice, it is sufficient to say that it is contradicted by nearly every 
witness who testified in regard to what occurred at that precinct. Mr. 
Burton, one of the plaintiffs, was at that precinct and near the box, 
and he has testified in this case, but he does not say a word about 
bribery ; his testimony is in substance that he saw Mr. Jackson 
change one vote, and that the window was six feet ten inches high 
where he measured it. 

It is evident from the foregoing evidence that the irregularities 
shown thereby resulted from a want of information on the part of the 
officers of the election, and that said irregularities did not in any man- 
ner affect the result of the election. 

In regard to ward two the irregularities seem to be that one of the 
commissioners did not sign the returns, because he thought it was not 
necessary, and the correctness of the returns were not sworn to in the 
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presence of all the commissioners and the counting of the votes was 
not completed within twenty-four hours after the election. 

At ward one the voting on sticks and at a high window, where the 
voter had to reach up to hand his ballot to the commissioner, was cer- 
tainly novel; but the excuse for this is given in the foregoing evi- 
dence, and the evidence leaves no doubt on our minds that the ballots 
were fairly deposited in the ballot box, that no fraud wae perpetrated 
at the election, and that the votes were honestly counted. 

The fact that the ballot box could not be seen by those voters, who 
stood near the window, can not be a cause to annul the election. In 
Augustin v. Eggleston, 12 An. 366, this court said: ‘‘ The mere position 
of an election box, without any resulting injury, does not avoid an 
election.” 

Now, conceding what the defendants admitted, to avoid a continu- 
ance, that “ the returns, made out for the election in this parish, were 
not made out and sworn to as the law requires, and that the ballots 
for ward one will not show the same result as the returns, can that 
defeat an election in the parish? It has been often decided that the 
failure to comply with the directory clauses of an election law will not 
annul an election. Courts can not affix to the omission a consequence - 
which the Legislature has not affixed. 9 An. 577; 10 An. 732; act of 
1873, p. 15. 

There is an essential difference between the act of voting and the 
police provisions to secure the evidence of the act. If the votes be 
deposited, the object of the election is attained, and its validity can 
not be affected by the non-observance of the directory provisions. 13 
An. 301. . 

The act of 1873, No. 98, provides for the punishment of those who 
violate its provisions, and the criminal courts of the State have cogniz- 
ance of such matters. The law does not authorize the election to be 
set aside, except for fraud, intimidation, violence or corruption, at or 
before the election, and then only when such fraud, violence, intimida- 
tion, ete., had the effect to change the result of the election.” Errors 
of judgment are inevitable; but fraud, intimidation and violence the 
law can and should protect against.” Cooley’s Limitations, 621. The 
same author says: ‘‘ When an election is thus rendered irregular, 
whether the irregularity shall avoid it or not must depend generally 
upon the effect the irregularity may have had in obstructing the com- 
plete expression of the popular will, or the production of satisfactory 
evidence thereof. Election statutes are to be tested like other statutes, 
but with a leaning to liberality, in view of the great public purposes 
which they accomplish; and except where they specifically provide 
that a thing shall be done in the manner indicated and not otherwise, 
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their provisions, designed merely for the information and guidance of 
the officers, must be regarded as directory only, and the election will 
not be defeated by a failure to comply with them, provided the irregu- 
larity has not hindered any one who was entitled from exercising the 
right of suffrage, or rendered doubtful the evidences from which the 
result was to be declared.” 618. And it was said in People v. Cook, 
14 Barb. 259, and 8 N.S. 67, ‘“‘that any irregularity in conducting an 
election which does not deprive a legal voter of his vote, or admit a 
disqualified voter to vote, or cast uncertainty on the result, and has 
not been occasioned by the agency of a party seeking to derive a bene- 
fit from it, should be overlooked in a proceeding to try the right to an 
office depending on such election. This rule is an eminently proper 
one, and it furnishes a very satisfactory test as to what is essential 
and what is not in election laws. And when a party contests an elec- 
tion on the ground of these or any similar irregularities, he ought to 
aver and be able to show that the result was affected by them.” 
Cooley’s C. Lim. 619; 13 An. 175. 

The plaintiffs do not allege that they were elected; they do not 
allege or attempt to prove that the irregularities complained of 
changed the result of the election, and when the defendants offered to 
prove what the actual vote was at each precinct in the parish, as 
shown by the count of the votes at the polls, the plaintiffs objected on 
the ground that the ballot boxes were not produced, and this objection 
was sustained, notwithstanding the facts that the plaintiffs had alleged 
in their petition that the ballot boxes had not been returned to and 
kept in the clerk’s office as directed by law, and that plaintiffs had 
sworn that the ballot boxes had been so tampered with and the bal- 
lots so changed or altered as to render them unreliable. 

Judge Cooley says: ‘It, however, the ballots have not been kept 
as required by law, and surrounded by such securities as the law has 
prescribed with a view to their safe preservation as the best evidence 
of the election, it would seem that they should not be received in 
evidence at all,” etc., 625, 14 Mich. 320, 

The rejection of other evidence on account of the absence of the 
ballots, which would not be legal evidence if in court, was certainly 
very strange. 

The conclusion we have come to renders it unnecessary to pass upon 
the exceptions of the defendants. 

It is therefore ordered and adjudged that the verdict of the jury be 
set aside, that the judgment of the lower court be annulled, and that 
the plaintiffs’ suit be dismissed with costs. 


MorGan, J., dissenting. The uncontradicted statement of Mr, Far 
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rar, one of the counsel for the appellees in the brief, is that the record 
was filed on Saturday; that he sought to examine it on Monday, when 
he found it had been taken out of the clerk’s office, and that it was 
not returned until more than three judicial days after the return day. 

The custom of allowing counsel to take the records of cases pending 
an appeal from the clerk’s office is, in my opinion, a vicious one; but 
as it has been tolerated by the court, I do not think that it should pre- 
judice a party’s rights. The appellee can not discover what irregu- 
larities there are in a transcript unless he has access to the transcript. 
The ruling of the court, in my opinion, so long as this practice con- 
tinues to be tolerated, gives to every appellant the power to prevent 
his appeal being dismissed. He controls the record until the day upon 
which he is forced by law to file it. He then files it. Under the im- 
plied consent of the court, he removes it immediately. He does not 
return it until three judicial days have elapsed. It may be filled with 
irregularities and illegalities, and yet the appellee’s motion to bave it 
dismissed will not be listened to because he speaks too late. 

It seems to me that the court which, by its tolerance, permits an 
appellee to be placed in such a position, should turn a deaf ear to the 
appellant, under such a state of facts, when he says that the motion 
to dismiss was not made in time. 

I do not propose to cavil.at the ruling of the majority upon the 
second and third grounds, which they assign for refusing to dismiss 
the appeal. The questions involved are, in my opinion, too serious to 
allow their being shuffled off upon mere technicalities. I prefer to 
take them as I find them, and to express my opinion upon them as I 
think they should be decided upon the principles of law and right. 

And for the same reason I pass over the question as to the misjoin- 
der of parties; the exceptions filed by the defendants, the question 
of their having been waived by their answers, and the right claimed 
by them to challenge ten jurors each. 

It is to be observed that the defendants do not pretend that the elec- 
tion was conducted in strict compliance with the requirements of 
the law. They deny, it is true, the allegations in the petition, but 
they only aver that the election was ‘substantially legal and fair in 
every respect.” 

In my opinion it was illegal and foul from the beginning to the end. 
The law provides that it shall be the duty of the commissioners of 
election to receive the ballots of all legal voters who shall offer to 
vote, and deposit the same in the ballot box to be provided for that 
purpose; the commissioners are to deposit the ballot of each voter in 
the ballot box in full view of the voter himself. Acts 1873, section 9 
p. 17.. In all cases the vote of the person offering to vote is to be 
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taken from the hand of the voter by one of the commissioners of elec- 
tion; section 10. The votes are to be counted by the commissioners 
at each voting place immediately after closing the election, and with- 
out moving the boxes from the place where the votes were received, 
and the counting must be done in the presence of any bystander or 
citizen who may be present. These provisions of the law are not only 
directory, they are peremptory, and they were enacted, I think, in 
order that the people should be assured of a fair ballot, a fair count, 
and an honest return. 

Now what are the facts? In so far as poll No. | at least is con- 
cerned, the commissioners of election occupied a room the window of 
which was more than six feet from the ground. It was through this 
wiudow that the ballots were handed to the commissioners. The 
window itself was barricaded with slats, ranning up and down, some 
three inches apart. A very large number of the ballots were handed 
to the commissioners, attached by the voters to a long pole; no voter 
who was on the outside of the room could deposit his own ballot in 
the box provided for that purpose, or see that it was deposited there ; 
instances occurred where voters, when they handed up their ballots, 
called out for ‘‘greenbacks” in return, and got them; the greenbacks 
replacing the ballot on the end of the pole. A majority of the court 
seems to consider that this portion of the testimony is absurd and 
incredible, and that it is contradicted by nearly every witness who 
testified in regard to what occurred at that precinct ; I have examined 
the testimony of every witness whose evidence is in the record, and I 
do not find it contradicted. If denied at all, it is a negative denial, 
that is, the witness did not see it. Certainly, witnesses testify that 
every thing was regular; that the election was a fair one, and that 
every thing was conducted properly. But the position of the ballot 
box, the manner of voting, etc., is testified to by every witness, and 
when men tell me that every thing was fair, and in the same breath 
say that two opposing cadidates each voted several times, under the 
pretense that they were voting other persons’ ballots, and that one 
did it because the other did, I put no faith in their notions of fairness. 
And when commissioners of elections, under whose eyes such proceed- 
ings were carried on, tell me that there were no irregularities at their 
polls, I am forced to say that I do not believe them. A majority of the 
court seems to think that these were mere irregularities resulting from 
a want of information on the part of the officers of the election. In 
my opinion they are criminalities for which they should be punished, 
and which renders their acts void. 

When the polls closed the votes were not counted according to law. 
The ballot boxes in which the ballots were placed, were given to the 
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clerk of the court, their proper custodian. On the trial, plaintiffs ob- 
tained a subpena duces tecum upon the clerk ordering him to produce 
them. He answered that they were not in his possession ; that he had 
given them to R. R. Anderson, a special deputy appointed by him for 
that purpose. A subpena then issued to Anderson, the return upon 
which was that he could not be found. When this return was made, 
plaintiffs moved for a continuance. Thereupon the defendants admit- 
ted ‘‘ that the returns made out for the last election in this parish were 
not made out and sworn to as the law requires, and the ballots in the 
boxes from ward No. 1 will not show the same results as the returns.”’ 
Plaintiffs rested their case. Defendants then attempted to prove the 
result of the election by parol, and in order to lay a foundation there- 
for examined David Jackson, who swore that he had. made diligent 
search for the boxes and returns, but had not succeeded in finding 
them ; that he had looked in the only place where he had any idea they 
could have been placed; that he had inquired of different parties 
whether they knew any thing about where the ballot boxes and re- 
turns were, and that he had done every thing since the commence- 
ment of the trial to get the boxes and returns. Now Jackson was the 
clerk of the court, and was by law the custodian of these ballot boxes 
and returns. He had himself given them to Anderson. On his cross- 
examination he says he supposes they were in Anderson’s possession, 
and that he had not asked Anderson for them since the commence- 
ment of the suit. Thus it appears that he asked every one about 
them except the only man in whose keeping they had been put. The 
possession by Anderson of these boxes was the possession of Jackson, 
and I think it was trifling with the court to say that he could not pro- 
duce them or cause them to be produced. There was a process by 
which the defendants, after his testimony was given, could have forced 
the production of these boxes. They did not see fit to avail them- 
selves of it, and they were not, I think, entitled to resort to second- 
ary evidence. Indeed, what object would they have in producing 
boxes which, according to their own admissions, would show that the 
returns were not properly made. And what becomes of their asser- 
tion that the election was a fair one in the face of their admission that 
the ballots in the boxes of ward No. 1 would not show the same re- 
sults as the returns. 

In my opinion these admissions destroy the defendants’ case. How 
is the result of any election to be known except by tle returns of the 
proper officers appointed for that purpose? And who can say that a 
fair election has been held when it is admitted that the ballots cast 
would not show the same result as the returns? I am not here con- 
tending that every irregularity in the conduct of an election will nullify 
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the election, or that a police law with regard to the manner in which 
an election is to be held, if unconstitutional, vitiates the election, 
which was the question before the court in Saucier’s case. 13 An. 301. 
Nor do I contest the principle laid down in Cooley and cited by the 
Chief Justice in his opinion, that election statutes are to be tested like 
other statutes, but with a leaning to liberality, in view of the great 
public purposes which they accomplish, but I do say that where the 
law specifically provides that an election shall be held in a particular 
manner and not otherwise, as, in my opinion, the election laws of this 
State do, it must be held in accordance with the law, and that if the 
ballots have not been kept as required by law, and surrounded by 
such securities as the law has prescribed with a view to their safe pre- 
servation as the best evidence of the election, it is impossible to de- 
termine who of the candidates before the people were legally elected. 
Here it is admitted that the requirements of the law were not complied 
with. 

A jury, taken from the body of the people and selected according to 
law, themselves forming a portion of the voters of the parish, have 
declared that there was no legal election in the parish, and the testi- 
mony in the record satisfies me that their conclusion was a just and 
proper one. 

I think the judgment of the district court, which sets aside the 
election, should be affirmed. 


Wy ty, J. I dissent in this case, and will file my reasons hereafter. 
Rehearing refused. 


No. 5271. 
City or New ORLEANS v. THE PEOPLE’s INSURANCE COMPANY. 


Because the defendant is required to pay a license, it is no reason why property owned by it 
should not be taxed like other property of the city of New Orleans. 
PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. S. P. Blane, assistant city attorney, for plaintiff and ap- 
pellee. Braughn, Buck & Dinkelspiel, for defendant and appellant. 

Wrty, J. The defendant, the People’s Insurance Company, appeals 
from the judgment obtained against it by the City of New Orleans for 
$957 for taxes on its capital for the year 1873. 

The defense is that there is no law or ordinance authorizing the tax 
on the capital stock of an insurance company, and if any, it is uncon- 
stitutional. 

Article 118 of the constitution requires taxation to be equal and uni- 
form, and it specially authorizes the General Assembly to exempt from 
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taxation property actually used for church, school or charitable pur- 
poses. This special authority to exempt property used for certain 
purposes, has been held by this court to carry with it an implied 
inhibition from exempting from taxation property used for other pur- 
poses, that is to say, property not actually used for church, school or 
charitable purposes. 

We find in the record authority for collecting the tax, and that 
authority is not repugnant to the constitution. Because the defendant 
is required to pay a license, is no reason why property owned by it 
should not be taxed like other property by the city of New Orleans. 
See City of New Orleans v. Salamander Insurance Company, 25 An. 
650. 

Judgment affirmed. 








No. 5733. 
T. S. SERRILL v. THE City oF New ORLEANS. 


It is no part of the duty of the clerk of the Finance Department to execute or pay judg- 
ments against the city of New Orleans, so as to bind it, and particularly when said city 
had taken a suspensive appeal.of which the clerk was not aware. It is no reason to 
dismiss the appeal, that the defendant and appellant has acquiesced in the judgment by 
receiving payment of taxes from the plaintiff in accordance with said judgment. 

Absence is no excusé\for the noncompliance with the requirements of the law and for not 
objecting, within the proper time, to the assessment roll. 

PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. H. H. Walsh, for plaintiff and appellee. S. P. Blane, 


assistant city attorney, for defendant and appellant. 
On Morrion To Dismiss. 


Howe tt, J. A motion is made to dismiss this appeal on the ground 
that the defendant and appellant has voluntarily accepted and acqui- 
esced in the judgment appealed from, and the appellee has paid his 
assessment as fixed by said judgment. 

It appears that the plaintiff took a rule on the city of New Orleans 
to have the assessment of his property for taxation reduced; that the 
rule was made absolute, and the assessment reduced from $75,000 to 
$20,000; that a suspensive appeal was taken by the city; that the 
plaintiff procured a copy of the judgment, presented it to a clerk in 
the Department of Accounts and offered to pay; that he was told to 
call again, which he did in a day or two, and the usual form of bill for 
taxes at the reduced assessment was furnished in the Finance Depart- 
ment, and he paid it; but the clerk swears that he was not aware that 
an appeal had been taken, and no notice of the matter seems to have 
been given to the mayor or city attorney. 
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Under these circumstances the city is not bound by the action of the 
clerk. It is no part of the duty of this clerk to execute or pay judg- 
ments against the city, so as to bind the city as claimed. 

Motion refused. 


ON THE MERITs. 


MorGAn, J. No objection is made to the mode of correcting the 
assessment. 

The only testimony in support of the plaintiff is his own evidence, 
and this, we think, condemns him. 

He says he was abroad when the assessment rolls were opened for 
correction, and did not return until they were closed. 

It is evident, then, that he was assessed and that his assessment was 
placed upon the assessment roll. He should have made his objection 
to the assessment to the assessment board when the rolls were made 
out, within the time given him by the law. 

His absence “‘ abroad” is no excuse for his not having complied with 
the requirements of the law. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be avoided, annulled and reversed, and that the rule 
herein taken be dismissed at plaintiff’s costs. , 


No. 5572. 


STaTE OF LoulIsIANA ex rel. A. P. Fie_p, Attorney General, and J. J. 
Hayes v. Crry or New ORLEANS et als. 

The State had the right to pass act No. 60 of the acts of 1872, styled “‘An Act to establish a 
hospital for small pox, and other contagious diseases,” and in the exercise of its police 
power to require all indigent cases of small pox or other contagious diseases to be sent 
by the city of New Orleans to the Luzenburg Hospital, at the expense of said city, and 
the defendant can be enjoined from contravening this law. 

PPEAL from the Superior District Court, parish of Orleans. Haw- 
A kins, J. A. P. Field, Attorney General, T. Wharton Collens and 
Shackleford, for relator and appellant. Samuel P. Blanc, assistant city 
attorney, Lacey & Butler, for defendants and appellees. 

Wryty, J. The plaintiffs enjoined the city of New Orleans from 
sending or causing to be sent any indigent persons sick with small pox 
or other contagious diseases to any hospital or place other than the 
Luzenburg Hospital.. The court gave judgment for the defendant 
dissolving the injunction and plaintiffs have appealed. Act No. 60 of 
the acts of 1872, styled ‘“‘ An Act to establish an hospital for small pox 
and other contagious diseases,” provides: ‘‘That all indigent cases 
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of small pox, or other diseases reported contagious, in want of or 
making application for hospital aid or care, shall be sent to the hospi- 
tal designated in this act (the Luzenburg Hospital) at the expense of 
the city of New Orleans, as usual and at the usual per diem.” It also 
makes it unlawful for the city or any of its officers to send such indi- 
gent cases to any other place, or to violate the provisions of this act 
and a penalty is imposed against the transgression of said law. That 
the State had the right to pass the act, and in the exercise of its police 
power to require all indigent cases of small pox or other contagious 
diseases to be sent by the city of New Orleans to the Luzenburg Hospi- 
tal can not be doubted ; and that the defendant can be enjoined from 
contravening this law is equally certain. 

It is therefore ordered that the judgment appealed from be annulled, 
and it is decreed that the injunction herein be perpetuated at the costs 
of the defendant in both courts. 

Rehearing refused. 





No. 4353. 
Tuomas P. LEATHERS v. JOHN W. CANNON AND JESSE K. BELL. 


This suit commenced by attachment. The proof is, that Jesse K. Bell leased his dwelling 
house and furniture ; and that, declaring that it was his intention to be absent from the 
State for two years or longer, traveling for pleasure and health, he left the State 
without leaving any agent upon whom citation could be served. Shortly after he left, 
this suit was brought. At that time it would have been impossible to bring him into 
court except through his property. Under these circumstances the attachment was 
properly issued. The fact that he did not absent himself as long as he had expected did 
not affect the attachment previously issued. 


PPEAL from the Fifth District Court, parish of Orleans. Leau- 
A mont, J. Randolph, Singleton & Browne, for plaintiff and appellee. 
R. H. Marr, for defendants and appellants. 

Lupeine, C. J. The plaintiff sues the defendants for the sum of 
$3100, in solido. The suit was commenced by attachments against 
both defendants. 

It appears from the record that Cannon and Bell contracted with the 
government of the United States to carry the mails between New Or- 
leans and Vicksburg twice a week for $5000 per quarter. Subse- 
quently, they agreed that Thomas P. Leathers should take the place of 
Bell, carrying the mails once a week and receiving half the contract 
price. The contract money seems to have been collected through the 
banks and remitted to the firm of Kennett & Bell, of which Jesse K. 
Bell was then a member. Cannon never received any more of the 
money than his share, under the contract. It is manifest, therefore, 
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that under the facts above stated, Cannon is not liable to the plaintiff, 
and the demand against him should be rejected, with costs. 

As to Bell, his liability is not disputed; the controversy is as to the 
amount due. 

The evidence satisfies us that the account or statement rendered by 
the defendant Bell is correct, except as to the fifty-seven commissions. 
There was no agreement to pay commissions. C. C, 2991. These 
commissions retained on previous collections amount to $375, which, 
added to $2419 91, make $2794 91; for which there should be judg- 
ment against Jesse K. Bell. 

The appellee has asked us to amend the judgment dissolving the 
attachment as to Jesse K. Bell, and we are of opinion that the judg- 
ment should be so amended. The proof is, that Jesse K. Bell leased 
his dwelling house and furniture, and declaring that it was his inten- 
tion to be absent from the State for two years or longer, traveling for 
pleasure and health, he left the State without leaving any agent upon - 
whom citation could be served. Shortly after he left, this suit was 
brought. At that time it would have been impossible to bring him 
him into court except through his property; and, we think, under the 
circumstances the attachment was properly issued. The fact that he — 
did not absent himself so long as he expected, did not affect the 
attachment previously issued. 

It is therefore ordered and adjudged that the judgment of the lower 
court be set aside, and that there be judgment in favor of the plain- 
tiff against Jesse K. Bell for $2794 91, with legal interest from judicial 
demand, and a lien and privilege on the property of Bell attached and 
costs in the lower court; and that there be judgment in favor of John 
W. Cannon against Thomas P. Leathers, rejecting his demand with 
costs. The costs of appeal to be paid by the appellee. 


Wy ty, J., dissenting. The harsh remedy of attachment this court 
has never permitted to be applied to other cases than those specified 
by law. An attachment will lie when the debtor is about to leave the 
State permanently. C. P. 240. It will not lie when he is only about 
to absent himself temporarily. Here Bell was only making a trip to 
Europe, expecting to be absent for the period of two years. He, how- 
ever, returned within four months. For many years his domicile has 
been in this city, and there is nothing connected with this trip to 
Europe calculated to produce the impression on any one that he was 
leaving the State permanently. His property was here and there was 
not the slightest foundution for the belief that he was about to change 
his domicile. I dissent. 

Rehearing refused. 
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No. 5671. 
Successions OF TREVILLE DAIGLE AND MARY JANE Roppy, bis wife. 


This appeal has been taken and brought up, and the fact that it is designated as a suspensive 
appeal is not a cause for dismissal, on the ground that it is from a judgment on an oppo- 
sition to the appointment of an administrator, which the law does not allow. There is no 
objection to the sufficiency of the appeal bond, which is for a sum fixed by the court, or 
the right to an appeal from the judgment as a devolutive appeal. 

Conceding that there was in this case such a contestation for the administration of the estate 
of the deceased as to authorize the appointment of the public administrator to administer 
until the final decree determining the rights of the respective claimants, as provided by 
section two of act 87 of the session of 1870, the judge erred in giving the permanent 
administration to him, as this is not a case in which the public administrator could be 
appointed, the heirs being present and represented. When the major heir failed to fur- 
nish bond and qualify, the tutor of the other heir should have been appointed. 

PPEAL from the Parish Court, parish of East Baton Rouge. Davis, 

ii J. J. & G. W. Burgess, for E. Cousinard, appellant. EH. W. Rob- 

ertson, for Mrs. Willoughby, appellee. 

Howe Lt, J. A motion is made to dismiss this appeal, because it is 
a suspensive appeal from a judgment on an opposition to the appoint- 
ment of an administrator, which the law does not allow. 

The appeal has been taken and brought up, and the fact that it is 
designated as a suspensive appéal is not a cause for dismissal. There 
is no objection to the sufficiency of the appeal bond, which is for a sum 
fixed by the court, or the right to an appeal from the judgment asa 
devolutive appeal. 

The motion is refused. 

The appellant, Ed. Cousinard, as dative tutor of the minor Mary S. 
Daigle, applied for letters of administration of the successions of her 
deceased parents. Mary W. Willoughby, daughter of Treville Daigle 
by a previous marriage, opposed this application; asked that she, with 
her husband, be appointed to administer, and that in case they be un- 
able to give bond, the public administrator be appointed, and that he 
be appointed provisionally pending the contest. The parish judge 
granted the order for the provisional appointment. This occurred in 
November, 1873. 

On the second of January, 1874, Cousinard filed a motion to fix a 
day by which Mr. and Mrs. Willoughby should furnish bond and qual- 
ify, and, in default thereof, that he be appointed, as claimed in his 
original application, and that the order appointing the public adminis- 
trator be rescinded. The judge fixed the first Monday of the next term 
(February) as the date by which they should comply, and, in default, 
show cause why Cousinard should not be appointed, and ordered the 
parties to be notified. On the eighteenth of February Mrs. Willoughby 
filed the plea of lis pendens, and again averred that if she could not 
furnish bond the public administrator was entitled to retain the admin- 
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istration in preference to Cousinard. On the trial of the issue thus 
formed, the judge rendered judgment authorizing the public adminis- 
trator to administer the said successions, the major heir, Mrs. Wil- 
loughby, failing to give bond. 

From this judgment Cousinard appealed. 

Conceding that there was such a contestation for the administration 
as to authorize the appointment of the public administrator to admin- 
ister until the final decree determining the rights of the respective 
claimants, as provided by section two of act 87 of 1870, the judge erred 
in giving the permanent administration to him, as this is not a case in 
which the public administrator could be so appointed, the heirs being 
present and represented. When the major heir failed to furnish bond 
and qualify, the tutor of the other heir should have been appointed. 

It is therefore ordered that the judgment appealed from be reversed, 
and that Edward Cousinard be appointed and authorized to administer 
the successions of Treville Daigle and Mary J. Roddy, his wife, upon 
complying with the requisites of the law; costs to be paid by the ap- 
pellee. 








No. 5512. 


GeorGe D. PritcHett v. MECHANICS AND TRADERS’ INSURANCE 
Company. Mrs. Sarau C. Lang, Intervenor. 

Clark, as the agent of Mrs. Lane, having entered into a contract of assurance with defend- 
ant and paid the premium with her means, could not direct the insurance money to be 
paid to his own creditor; it belonged to his principal. 

PPEAL from the Superior District Court, parish of Orleans. Haw- 

kins, J. Samuel R. and C. L. Walker, for plaintiff and appellant. 

E. W. Huntington, for defendant and appellee. FZ. H. Farrar, for in- 

tervenor and appellee. 

Luperine, C. J. This suit is for $2,000, insurance on a loss by fire. 
The material portions of the policy is as follows: 

‘‘The Mechanics & Traders’ Insurance Company * * do insure 
Mrs. Sarah C. Lane against loss or damage by fire to the amount of 
two thousand dollars on the frame shingled roof gin house situated on 
Oak Grove plantation, Madison parish, $1000; on machinery and ap- 
purtenances in same $1000, subject to three-fourth country clause. 

Loss on machinery, if any, payable to the extent of two thousand 
dollars to George D. Pritchett.” 

The defendant admits its liability for $1518 75. The only question 
for decision is to whom shall the company pay, to Mrs. Lane or to Mr. 
Pritchett ? 
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The evidence shows that the plantation belonged to Mrs. Lane, that 
she had leased it to J. G. Clark, who owned the machinery in the gin, 
which he had purchased from Pritchett, and for which he owed the 
price, evidenced by a note. The lessee was required to keep the gin 
insured for the benefit of the lessor, and deduct from the rents due 
the premium ; and Clark, as the agent of Mrs. Lane, entered into the 
contract of assurance aforesaid with the defendant, and paid the pre™ 
mium with her means. He could not direct the insurance money to 
be paid to his own creditor—it belonged to his principal. 1 La. 220. 

It is therefore ordered and adjudged that the judgment of the lower 
court be affirmed with costs of appeal. 

Rehearing refused. 








No. 5270. 
City oF New ORLEANS v. GERMANIA INSURANCE COMPANY. 


This case does not differ from the one of the City of New Orleans v. The Salamander Insu- 
rance Company, reported in the 25th An. This court gave to that case the most atten- 
tive and careful consideration, and does not see any reason for changing, in this instance, 
the conclusions arrived at in said Salamander controversy. 
PPEAL from the Superior District Court, parish of Orleans. Haw- 

kins, J. S. P. Blanc, assistant city attorney, for plaintiff and 
appellee. Braughn & Buck and Dinkelspiel, for defendant and appel- 
lant. 

Mor@an, J. This case does not differ from the one of the City of 
New Orleans v. The Salamander Insurance Company, 25 An. 650. | 

Counsel for appellant admit that if that case stands this appeal falls. 
He contends, however, that it is not founded on good law. 

We gave the case when it was first presented, and afterward on an 
application for a rehearing, our careful consideration. We have not 
been convinced that the conclusions we then came to were erroneous. 

Judgment affirmed. 





There was no session of the Supreme Court of Louisiana at Opelou- 
sas in June 1875. 
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No. 580. 
JAMES Marks v. C. C. MARTIN.* 


Associate Justices. 





By the cunfirmation by Congress, on the third of March, 1857, of the selections made by the 
State of lands granted to her by the act of Congress, approved March 2, 1849, and the act 
approved September 28, 1850, and by the act of the State No. 104, of the acts of 1871, 
confirming all sales and locations of public lands made by the State from the first day of 
January, 1861 to fourteenth October, 1864, the land in controversy, in this instance, was 
severed from the public domain, and the subsequent grant thereof by the United States 
in no manner impaired or defeated the title previously acquired by the State and trans- 
ferred to plaintiff. 

The position taken by defendant that the land department decided the land to belong to 
him, and that their action precludes thé investigation and determination of the case by 
this court, is unfounded. 

The officers of the land department may adjudicate the title of the United States, and to that 
extent the adjudication is final. It is not for this court, or any other, to interfere with 
the discretion of the land officers of the United States in their transfer to whomsoever 
they may choose of the title of the United States to lands. But if the United States, at 
the moment of the adjudication, had no title to the land in question, this action of the 
officers of the land department gave the defendant none, and the question whether the 
United States had any title at the time of the adjudication, is clearly a question for the 
courts of justice, and not for the officers of the land department to decide. 


PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Looney, J. Land & Taylor, for plaintiff and appellee. W. D. 
Wylie and Henderson, for defendant and appellant. 

Wy ty, J. Plaintiff brought this petitory action for the recovery of 

a tract of land known as the southwest quarter of section seven, town- 
ship twenty, range fourteen, lying in the parish of Caddo. 
There was judgment in his favor and defendants appeal. 

The land in question was selected by the State on the eighteenth 

May, 1852, under the provisions of the act of Congress, approved Sep- 
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tember 28, 1850, granting swamp and overflowed lands to the State. 
The same land was also subsequently selected by the State under act 
of Congress, approved March 2, 1849. The selections made by the 
State under said grants were confirmed by act of Congress, approved 
March 3, 1857, entitled ‘‘An Act to confirm to the several States the 
swamp and overflowed lands selected under the act of September 28, 
1850, and the act of the second March, 1849.” 

Plaintiff’s vendor, James E. Wood, bought this land from the State 
in February, 1862, and tle title was confirmed by the State by act 104 
of the acts of 1871, an act confirming all sales and locations of public 
lands made by the State from the first day of January, 1861, to October 
14, 1864. Plaintiff acquired by deed from Wood, and shows a regular 
chain of title from the United States to the land in question. 

On the other hand, the defendant shows a purchase and patent for 
this land from the United States long after the selection by the State and 
the confirmation thereof by the act of Congress, approved March 2, 1857. 

By this confirmation of the selections made by the State under the 
grants referred to, this land was severed from the public domain, and 
the subsequent grant thereof by the United States in no manner im- 
paired or defeated the title previously acquired by the State. 11 La. 
582; 9 An. 102; 13 Pet. 498. We regard the title of plaintiff as a 
good one, and conclude that he is the lawful owner of the land. 

The position taken by defendant that the land department decided 
the land to belong to him, and their action precludes the investiga- 
tion and determination of the case by this court, is unfounded. The 
precise question was decided by this court adversely to this view of 
defendant in a similar case, to wit: The case of Copely v. Dinkgrave, 
26 An., not reported. It was there held that the action of the officers 
of the land department adjudicated the title of the United States, and 
to that extent the adjudication was final. It is not for this court or 
any other to interfere with the discretion of the land officers of the 
United States, in their transfer to whomsoever they may choose, of the 
title of the United States to land. But if the United States at the 
moment of the adjudication had no title to the land in question, this 
action of the officers of the land department gave the defendant none. 
And the question whether the United States had any title at the time 
of the adjudication, is a question for the courts of justice, clearly, and 
not for the officers of the land department to decide. Garland v. 
Wynn, 20 Howard 6; 1 Peters 212; 9 Howard 328; 14 Howard 377 ; 
18 Howard 44; 4 R. 79; 13 An. 356; 20 An. 433. 

It is therefore ordered that the judgment herein in favor of plaintiff 
be affirmed with costs. 


Rehearing refused. 
*Carried by writ of error to the Supreme Court of the United States. 
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No. 512. 


Tuomas B. LEE v. R. C. CumMMINGS AND Paurina PiIcKETT. CHARLES 
E. ALTER et als. Intervenors. 


On sixth February, 1857, Mrs. Pickett conveyed to Cummings the usufruct for life of the 

Chalk Level plantation by act under private signature. On twentieth November, 1865, 

* Cummings mortgaged to Mrs. Pickett the Chalk Level plantation, A. H. Leonard accept- 
ing the mortgage as agent of Mrs. Pickett, who thereby, it is alleged, as well as those 
who might claim under her, was estopped from denying Cummings’ title to said planta- 
tion, because she had accepted a mortgage from him and thus tacitly acknowledged him 
as owner thereof. On the twenty-fourth of November, 1866, Alter recorded a judgment 
which he had obtained against Cummings in the parish of Bossier. On third July, 1866, 
Mrs. Pickett. mortgaged the Chalk Level plantation to Lee to secure ten notes for $10,000 
each. , 

On the second September, 1866, Mrs. Pickett, by act under private signature, renounced in 
favor of Lee the priority of her mortgage acquired from Cummings. 

On the seventh of December, 1872, the Chalk Level plantation being sold at the suit of Lee 
and purchased by the Union Bank, the proceeds of this sale are now the subject of this 
controversy. 

Prior to the sale, the Citizens’ Bank, the Union Bank and Mary B. Conner had filed their 
opposition, alleging that they held notes secured in the same mortgage from Mrs. Pickett 
to Lee, which said notes Lee had indorsed to them and therefore they were entitled to 
be paid by preference over Lee out of the proceeds of the sale of the mortgaged prop- 
erty. Alter also filed a third opposition setting up his mortgage rights. 

The inquiry is limited to the validity and extent of Alter’s rights as against plaintiff and 
the opponents, the Citizens’ Bank, the Union Bank, and Mary B. Conner, in relation to 
the proceeds of the sale. 

Cummings had no title from Mrs. Pickett which had eftect as to third persons, because none 
was recorded in the book of conveyances in the recorder’s office of the parish of Bossier. 
It was not disclosed to the public, when the mortgage of Mrs. Pickett to Lee was t- 
ed, and there is no evidence that it has ever been disclosed by registry in the parish of 
Bossier, where the Chalk Level plantation is situated. The registry in the mortgage 
book would be good for a mortgage, but would be no registry for a title. Therefore the 
mortgage granted by Mrs. Pickett on the second of July, 1866, to Lee on the Chalk 
Level plantation, the title of which stood on the public records in her name, is not de- 
feated by the judicial mortgage of Alter against Cummings. 

As mortgagee of the usufruct which Mrs. Pickett attempted to create in favor of Cummings, 
Alter is equally unfortunate. The registry of his judgment against Cummings did not 
give him a mortgage on the right of usufruct of the Chalk Level plantation. The act 
granting it is an act under private signature, and therefore invalid as a donation. It is 
not good as a sale or a giving in payment, as there was no price stated in the act. 

If, however, Cummings had the right of usufruct, and Alter, by the registry of his judg- 
ment against him, had acquired a mortgage thereon, Alter should have asked for a 
separate appraisement prior to the sale, in order that his part of the proceeds should 
be ascertained with legal certainty. 


PPEAL from the Eighteenth Judicial District Court, parish of 

Bossier. Turner, J. N. O. Blanchard, for plaintiff and appellee. 
Land & Taylor, for Alter, third opponent and appellant. Nutt & Leon- 
ard, for Union Bank, Citizens’ Bank, and Mary B. Conner, third op- 
ponents and appellees. 

MorGan, J. On the sixth of February, 1857, Paulina Pickett, by act 
under private signature, declared as follows: ‘State of Louisiana, 
parish of Bossier, be it remembered hereby, that I, Paulina Pickett, of 
the above residence, for and in consideration of the recitals herein- 
after made, do hereby bargain, sell, grant, transfer and convey unto 


34 
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Robert C. Cummings, of the city and parish of Orleans, in the State 
of Louisiana, the following described property, all lying in the parish 
of Bossier and State of Louisiana, namely, the following lands. * * * 
This conveyance is for the term of the natural life of the said Robert 
C. Cummings, the intention of this conveyance being to give to the 
said Cummings the usufruct of all the aforedescribed property for and 
during his natural life. It is the object of this conveyance to give the 
said usufruct, as aforesaid, to commence with the first of the current 
year, and to embrace the crops of every description that shall be made 
on said plantation the current year, together with the provisions of 
’ every description, and plantation supplies now on said plantation, and 
all the rights, privileges and improvements appertaining to said planta- 
tion, land, slaves, etc. And to the end that the said Cummings may 
fully enjoy the estate herein conveyed to him in full property tor the 
term aforesaid to be by him used, occupied, farmed, leased, and enjoy- 
ed in his own name. 

‘* The consideration of the above conveyance is the affection I have 
and bear towards the said R. C. Cummings, as well as the obligations 
I feel under toward him for his personal services and attention to my 
business as well in the parish of Bossier as elsewhere.” 

On November 20, 1865, Cummings, to secure Mrs. Pickett against 
liability on certain accommodation paper, amounting to $300,000, 
which she had given for the benefit of R. C. Cummings & Co., executed 
a mortgage on the Chalk Level plantation. In this act of mortgage 
his usufruct is not mentioned. 

On the third July, 1866, Mrs. Pickett mortgaged to the plaintiff, T. 
B. Lee, the Chalk Level plantation to secure the payment of ten notes 
for the sum of ten thousand dollars each, which notes were drawn by 
Cummings in favor of Lee. 

On the third September, 1866, by private act Mrs. Pickett executed 
a release of the mortgage granted to her by Cummings, and required 
the recorder of Bossier parish to make Lee the first mortgage, reserv- 
ing to herself the second mortgage. The act recites: 

‘*Know all men by these presents, that I, Mrs. Paulina Pickett, of 
the parish of Bossier, in the State of Louisiana, do hereby declare as 
follows, to wit: that whereas, by an act dated Caddo parish, the 
twentieth November, 1865, R. C. Cummings did specially mortgage 
and hypothecate in my favor his lite interest in the Chalk Level 
plantation,” etc. 

Lee caused the Chalk Level plantation to be seized under his mort- 
gage. It was sold, the proceeds remaining in the hands of the pur- 
chaser. Prior to the sale the Citizens’ Bank, Mrs. M. B. Conners, and 
the Union National Bank filed their oppositions claiming the proceeds 
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of the sale ot the land on the ground that they were the holders of 
some of the series of the notes given by Cummings to Lee, and secured 
by the same mortgage. 

Alter filed his opposition, claiming the proceeds of this plantation. 
He claims a mortgage arising from the registry made on the twenty- 
fourth March, 1861, in the recorder’s office of Bossier parish, of a judg- 
ment rendered in his favor, against Cummings &.Co., by the Third 
District Court of New Orleans, on the twenty-sixth January, 1866, for 
the sum ot "846,150; also a legal mortgage upon the land resulting 
from the registry in the same office, of a judgment in his favor, against 
Mrs. Pickett, as garnishee, rendered by the same court on June 13, 
1866. He alleges that the registry of these judgments operated as a 
mortgage on all the interest Cummings had in the Chalk Level planta- 
tion; that at the time of the registry of the judgment Cummings was 
the usufructuary of the land, and that he is still the usufructuary and 
in possession thereof. He contends further that Mrs. Pickett, having 
in the mortgage from Cummings to herself, acknowledged Cummings 
to be the owner of the land, it is now subject to the mortgage result- 
ing from the registry of the aforesaid judgments in his favor, and he 
therefore claims to be paid by preference over Lee. 

The decision in the case of Alter v. Pickett, from which resulted the 
judicial mortgage in Alter’s favor, recorded in Bossier parish and affect- 
ing the Chalk Level plantation, was reversed. When the judgment 
fell, the mortgage upon which it rested fell with it, and the contest 
between the parties is disembarrassed of this element of difficulty. 
They are left to contest their rights upon the following state of facts: 
Alter, as the judgment creditor of Cummings, claims to have a mort- 
gage upon the plantation, superior to the one under which the plain- 
tiff and intervenors set up their rights, because he says Mrs. Pickett, 
when she took a mortgage from Cummings on the Chalk Level planta- 
tion thereby acknowledged the title of the plantation to be in him, 
and that inasmuch as his judgment was recorded before the act of 
mortgage from Mrs. Pickett to Lee was passed, his claim is superior to 
Lee’s. And he contends that Cummings’ title to the plantation can 
not be questioned. 

“If the contest here was between Mrs. Pickett and Cummings, or a 
party claiming against them, either individually or together, the doc- 
trine of estoppel would have to be considered. But others’ rights are 
in the scale, and estoppel, which applies only to the parties or their 
ayant cause, can not weigh against them.” 

It is to be ‘observed that there is no question of usufruct here, or 
whether the usufruct passed with the sheriff's sale, or the title thereto. 
The usufruct not having been sold, the sole question is, did the record- 
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ed judgment of Alter against Cummings in the parish of Bossier affect 
the Chalk Level plantation? 

To mortgage a piece of property, the mortgager must be the owner 
of it. Now Cummings was never the owner of the Chalk Level plan- 
tation. He had the usufruct of it, but usufruct is defined to be the 
right of enjoying a thing the property of which is vested in another, 
and we are quite convinced that when Mrs. Pickett took her mortgage 
from him, she never fancied that she was taking any thing more than 
a mortgage upon his usufruct. Under no circumstanceg can this act 
of mortgage be looked upon as a title to the property, or an acknowl- 
edgment that it belonged to him, at any rate in so far as to affect the 
rights of third persons. So far at least as the public was concerned, 
Mrs. Pickett’s title to the property was not changed, and the mortgage 
which she gave to Lee was perfectly good, valid, and binding in favor 
of all those who held obligations secured thereby. 

At the threshold of this investigation therefore an impassible barrier 
is presented to Alter’s pretensions, and this renders an examination of 
the other points which have been presented and ably argued unneces- 
sary. 

Judgment affirmed. 


On REHEARING. 


Wrty, J. On sixth February, 1857, Mrs. Paulina Pickett conveyed 
to R. C. Cummings the usufruct for life of the Chalk Level plantation 
by act under private signature, the consideration being her affection 
for him ‘as well as the obligations I feel under toward him for his 
personal services and attention to my business as well in the parish of 
Bossier as elsewhere.” 

On twentieth November, 1865, Cummings mortgaged to Mrs. Pickett 
the Chalk Level plantation to secure her against liability on accommo- 
dation paper, amounting to $300,000, given by her to Cummings & 
Co., A. H. Leonard accepting this mortgage as agent of Mrs. Pickett. 

On twenty-fourth March, 1866, Charles E. Alter recorded a judgment 
which he had against Cummings in the parish of Bossier; and it is this 
right, as mortgage creditor of Cummings, which he asserts against the 
proceeds of the sale of the Chalk Level plantation. 

On third July, 1866, Mrs. Pickett mortgaged the Chalk Level planta- 
tion to Thomas B. Lee to secure ten notes for $10,000 each. 

On third September, 1866, Mrs. Pickett by act under private signa- 
ture renounced in favor of Lee the priority of her mortgage acquired 
from Cummings, the act reciting that ‘* whereas, by an act dated 
Caddo parish, November 20, 1865, R. C. Cummings did specially mort- 
gage in my favor his life interest in the Chalk Level plantation.” 
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On eighth October, 1872, Thomas B. Lee sued out an order of seizure 
and sale on one of the ten mortgage notes he acquired on third July, 
1866, and the Chalk Level plantation was sold thereunder on seventh 
December, 1872, to the Union Bank; and the proceeds of this sale are 
now the subject of controversy. Prior to the sale the Citizens’ Bank, 
the Union Bank, and Mary B. Conner filed third oppositions, alleging 
that they held notes secured in the same mortgage from Mrs. Pickett 
to Lee, which said notes Lee had indorsed to them and therefore they 
were entitled to be paid by preference over Lee out of the proceeds of 
the sale of the mortgaged property. 

Charles E. Alter also filed a third opposition, setting up his mort- 
gage rights, resulting from the registry of his judgment against Cum- 
mings in Bossier parish on twenty-fourth March, 1866, and alleging 
that the Chalk Level plantation (the proceeds of which are in con- 
troversy) belonged to Cummings; that Mrs. Pickett and those claiming 
under her are estopped from denying Cummings’ title to said planta- 
tion, because she accepted a mortgage on said plantation from him on 
twentieth November, 1865, thereby tacitly acknowledging him as 
owner thereof. He also claims a mortgage on the usutruct of Cum- 
‘mings in the event it should be held that he only held the right of a 
usufructuary-on said plantation ; and as mortgagee of the right of usu- 
fruct he claims a portion of the proceeds of the sale of said plantation 
equal to the value thereof, in view of the fact that said right of usu- 
fruct was sold, as he alleges, under the foreclosure of the mortgage of 
Lee. The court below rejected the deman.| ot Alter, dismissed his 
opposition, and distributed the proceeds ot the sale of the Chalk 
Level plantation between the other opponents and plaintiff. From 
this judgment Charles E. Alter has appealed. 

The inquiry is limited then to the validity and extent of his rights 
as against plaintiff and the opponents, the Citizens’ Bank, the Union 
Bank and Mary B. Conner in relation to the funds in controversy. 

If the Chalk Level plantation belonged to R. C. Cummings and ap- 
peared so in the notarial books of the parish of Bossier, Alter would 
have a right to the proceeds superior to the other parties to this suit, 
because his judicial mortgage ranks from twenty-fourth March, 1866, 
the day he recorded his judgment against Cummings, and this was 
prior to the mortgage given by Mrs. Pickett out of which the rights of 
all the appellees arise. 

But Cummings had no title from Mrs. Pickett which had effect as to 
third persons, because none was recorded in the book of conveyances 
in the recorder’s office of the parish of Bossier. 

The only evidence of title in him was Mrs. Pickett’s implied ac- 
knowledgment when she accepted from him a mortgage on her Chalk 
Level plantation, if indeed she did ratify the act of A. H. Leonard, 
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Esq., who without authority accepted in her behalf the mortgage from 
Cummings. If, instead of an implied recognition of title, which Mrs. 
Pickett was estopped from denying, she had made to Cummings a 
regular conveyance of the Chalk Level plantation, and the deed was 
not recorded, it would be without effect as to third persons accepting 
title or a mortgage subsequently from Mrs. Pickett who appeared on 
the public records as the owner of the Chalk Level plantation. 

It is not pretended there was a registry in the conveyance books of 
the parish, of the mortgage which operated the estoppel, assuming 
that such would amount to a public notice of title, about which we 
express no opinion. 

As to third persons, therefore, the pretended title of Cummings was 
utterly without effect. It was not disclosed to the public when the 
mortgage of Mrs. Pickett to the appellees was granted, and there is no 
evidence that it has ever been disclosed by registry in the parish of 
Bossier, where the Chalk Level plantation is situated. The registry 
in the mortgage book would be good for a mortgage, but would be 
no registry for a title. Our conclusion, therefore is, that the mortgage 
granted by Mrs. Pickett, on third July, 1866, to Thomas B. Lee on the 
Chalk Level plantation, the title of which stood on the public records 
in her name, was and is not defeated by the judicial mortgage of 
Charles E. Alter against R. C. Cummings. As a mortgage creditor 
Alter can not successfully contest with the appellees for the proceeds 
of the sale of the Chalk Level plantation. 

As mortgagee of the usufruct which Mrs. Pickett attempted to cre- 
ate in favor of Cummings he is equally unfortunate. The registry of 
his judgment against Cummings did not give Alter a mortgage on the 
right of usufruct of the Chalk Level plantation, because no such right 
was legally acquired by Cummings. The act granting it is an act 
under private signature, and therefore invalid as a donation. It is not 
good as a sale or a giving in payment, as there was no price stated in 
the act. If, however, Cummings had the right of usufruct, and Alter, 
by the registry of his judgment against him, had acquired a mortgage 
thereon, Alter should have asked for a separate appraisement prior to 
the sale, in order that his part of the proceeds could be ascertained 
with legal certainty. On the whole, we are satisfied that the judg- 
ment appealed from is correct. 

It is therefore ordered that our former judgment rendered in this 
case remain undisturbed. 

MorGAN, J., concurring. I concur for the reasons assigned in the 
former opinion of the court. 

LuDELING, C. J., dissenting. I dissent in this case on the grounds 
that the third opponent had the first mortgage on the property sold, 
and I reserve the right to state hereafter my reasons for this opinion. 
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No. 479. 


THE CONSOLIDATED ASSOCIATION OF THE PLANTERS OF LOUISIANA 
v. JOHN W. Mason et als. 


The peculiar principles upon which the Consolidated Association of the Planters of Louis- 
iana was organized, the important purposes it was intended to subserve, and the endur- 
ing character which was required to be given to it, rendered essentially necessary that 
the enforcement of its obligations should not be defeated or delayed by pleas and de- 
fenses admissible in regard to ordinary hypothecations. The important interests of the 
State were also to be protected. 

It is a pre-eminent feature in the charter of the Consolidated Association of the Planters of 
Louisiana that no future change of ownership or possession of the property mortgaged 
to secure the stock subscribed or the loan made, should ever prevent or delay the en- 
forcement of the mortgage against the property, to collect whatever sum might be due 
by the original mortgager. It was on these conditions that the State became the 
indorser on the bonds issued by this association in 1828. There is no place for delays or 
calls in warranty, nor operation of prescription of its debts, or peremption of its mort- 
gages. 

Reference must be made in this instance to Civil Code, article 3333, amended by act of 1842, 
which declares “ that the rule requiring the reinscription of mortgages at the expiration 
of ten years from date of their registry shall not apply to the mortgages which have 
been or may be given by the stockholers of the various property banks of this State.” 


PPEAL from the Fourteenth Judicial District Court, parish of Oua- 

chita. Ray, J. Morrison & Farmer, for plaintiff and appellee. 

R. Richardson and McEnery, Stubbs & Cobb, for defendants and appel- 
lants. 


TALIAFERRO, J. This case was before us at the July term of this 
court 1872, and was then remanded for further proceedings. See 24 
An. 518. 


When the case was again taken up in the court below the executors 
of Hart, present possessors, after the general issue urge again the ex- 
ceptions previously filed, and which were overruled by this court in 
July, 1872. They further admit that the land they are in possession 
of forms part of the land originally mortgaged by Mason to the Plant- 
ers’ Association, allege that their testator bought the same from Cal- 
derwood, and pray that the heirs of Calderwood be called in warranty. 
This prayer for the call in warranty was refused. Mrs. Mason adopted 
the defenses set up by Hart and others, as to the description of prop- 
erty, etc. She further pleads the prescription of three, five and ten 
years; on the part of the other defendants, the prescription of one, 
three, five and ten years against the plaintiff's demand and the pre- 
scription of ten years against the failure to reinscribe the mortgage 
originally recorded, April 17, 1830. 

The plaintiff had judgment for the amounts claimed, with recogni- 
tion of the mortgage right asserted, accompanied with an order that 
the mortgaged premises as described in the act ot mortgage be seized 
and sold, veing the same now in the possession of the executors of 
James Hart, and the venders of James Hart and of his estate acquired 
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by James Hart from John Caldetwood, by deed dated twenty-sixth 
September, 1866, a copy of which is annexed to the answer of Joseph 
W. Locke and Benjamin Hart. 

From this judgment the defendants have appealed. 

It is not important to examine the bills of exception presented by 
the record. In relation to the issues made in the lower court, three 
questions are presented : 

First—Did the judge a quo err in refusing the call in warranty ? 

Second—Can defendants avail themselves of the fact that the mort- 
gage had not been reinscribed within the ten years next preceding the 
date of their purchase? 

Third—Is the debt prescribed ? 

We are of the opinion that each of these questions must receive a 
negative answer. . 

The peculiar principles upon whic) the Consolidated Association of 
the Planters of Louisiana was organized, the important purposes it 
was intended to subserve, and the enduring character which was re- 
quired to be given to it, rendered it essentially necessary that the 
enforcement of its obligations should not be defeated or delayed by 
pleas and defenses admissible in regard to ordinary hypothecations. 
The important interests of the State too, were to be protected. It is 
a prominent feature in the charter of the association that no future 
change of ownership or possession of the property mortgaged to se- 
cure the stock subscribed or the loan made, should ever prevent or 
delay the enforcement of the mortgage against the property, to collect 
whatever sum might be due by the original mortgager. It was on 
those conditions that the State became the indorser on the bonds issued 
by this association in 1828. Acts of 1828, p. 32. Hence the charter 
provides specially against delays and impediments in collecting its 
dues in the prompt manner provide! for. There is then no place for 
delays, for calls in warranty, nor operation of prescription of its debts 
or peremption of its mortgages. Provisions to this effect are found 
in sections 22, 24 and 25, of the act incorporating the association ; 
Charter of sixteenth March, 1827, and amendatory act of nineteenth 
February, 1828, prescribing the terms of the mortgage, etc. See Civil 
Code, article 3333, amended by act of 1842, which declares ‘‘ that the 
rule requiring the reinscription of mortgages at the expiration of ten 
years from date of their registry, shall not apply to the mortgages 
which have been or may be given by the stockholders of the various 
property banks of this State.” 

We think the judgment appealed from correct. 

Judgment affirmed. 

Rehearing refused. 
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No. 538. 
J. B. Spears, Tutor, v. Mrs. M. J. Spears, Administrator. 

When defendant admitted the validity of the note sued upon and pleaded against it the 
extinquishment, novation and settlement stated in the answer, no proot was required of 
plaintiff to establish an indebtedness on the note, the law requiring no one to prove 
what is admitted in the answer. 

The objection that the answer was not offered in evidence is frivolous. Pleadings make up 
the case, and are never offered in evidence on the trial thereof. 

The judge a quo did not err in refusing to permit defendant to set up and prove an individual 
account against plaintift in compensation or discharge of a debt due to him as tutor. The 
rights of the minors whom plaintiff represents in this action are in no manner affected 
by his individual indebtedness to defendant. 

The entries made in plaintiff's books in the handwriting of J. P. Spears, the bookkeeper, 
against himself, or debiting himself, were admissible against the succession of the latter. 

The declarations or statements of the witness Post to plaintiff, previous to the trial, were 
not admissible against plaintiff, because they were the declarations or statements of a 
third person, not a party in interest. 

The claim of reversal of judgment because, as written, it is absolute, and not a judgment to 
be paid in due course of administration, is not well founded. This was evidently a 
clerical error in drawing the judgment, and is of no consequence, because the judgment 
must be construed in reference to the petition, wherein it is prayed that plaintiff's de- 
mand be paid in due course of administration. 


PPEAL from the Eleventh Judicial District Court, parish of Union. 
Trimble, J. J. O. Egan, for plaintiff and appellee. G. H. Ellis, 
for defendant and appellant. 

Wryty, J. The defendant, the administratrix of the succession of 
J. Spears, appeals from the judgment against her for $387 86 on an 
account, and the further sum of $1100, the amount of a note, with 
eight per cent per annum ii.terest thereon from eighteenth June, 1870. 
The answer denies any indebtedness except on the note attached to 
plaintiff's petition, which has been “‘extinguished, novated and settled” 
as stated in the answer. The alleged extinguishment or settlement of 
the note has uot been established by the defendant, who now contends 
that the judgment for the amount of the note should be annulled 
because plaintiff neglected to offer it in evidence. When defendant 
admitted the validity of the note and pleaded against it the extin- 
guishment, novation and settlement stated in the answer, no proof 
was required of plain‘iff to establish an indebtedness ou the note, the 
law requiring no one to prove what is admitted in the answer. 

Under the pleadings in regard to the note, the only question was 
whether there was an extinguishment, novation or settlement as al- 
leged by the defendant, upon whom the proof devolved. ‘The objection 
that the answer was not offered in evidence is frivolous. Pleadings 
make up the case, and are never offered in evidence on the trial there- 
of. The evidence supports the judgment on the account. The court 
did not err in refusing to permit defendant to set up and prove an 
individual account against plaintiff in compensation or discharge of a 
debt due to him as tutor. The rights of the minors whom plaintiff 
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represents in this action are in no manner affected by his individual 
indebtedness to defendant. The entries made in plaintiff’s books in 
the handwriting of J. P. Spears, the bookkeeper, against himself or 
debiting himself, were admissible against the succession of the latter. 
The declarations or statements of the witness Post to plaintiff previous 
to the trial were not admissible against plaintiff, because they were 
the declarations or statements of a third person not a party in interest. 
The court did not err, and the bills of exceptions were not well taken. 

The statement in the brief of defendant that the judgment allows 
eight per cent interest on the indebtedness cn the account is incorrect ; 
no interest was allowed on this part of the claim. The judgment only 
allows eight per cent. interest on the amount of the note from the 
maturity thereof. 

The defendant also claims a reversal of the judgment, because, as 
written, it is absolute and not a judgment to be paid in due course of 
administration. This was evidently a clerical error in drawing the 
judgment, and is of no consequence, because the judgment must be 
construed with reference to the petition, wherein it is prayed that 
plaintiffs demand be paid in due course of administration. The pre- 
scription of three years was not well pleaded. On the whole, the 
defense is without merit. 

Judgment affirmed. 

Rehearing refused. 








No. 592. 
Mrs. M. A. Foster v. Wm. H. WIseE. 


The extension of the time of payment of a certain mortgage note was really the considera- 
tion of the note in suit, and this was a lawful consideration. 


PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Looney, J. N. CO. Blanchard, for plaintiff and appellant. Egan 
& Wise, for detendant and appellee. 
Wy ty, J. The plaintiff appeals from the judgment rejecting her 
demand on a promissory note for $742 23, the defendant being surety 
on said note. 


The defense is, the consideration of said note is usurious interest. 

It is shown that Will and Ben Crowder, the makers of the note in 
suit, were owing plaintiff $4563 88, evidenced by their mortgage note 
maturing first January, 1871, bearing eight per cent, per annum inter- 
est; that in order to get an extension of the maturity of said note they 
agreed to pay the additional sum evidenced by the note in suit, being 
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seven per cent. on the amount of the large debt the payment of which 
plaintiff agreed to extend for them and did extend for them pursuant 
to said agreement. The extension of the time of payment of the 
mortgage note was really the consideration of the note in suit, and 
this was a lawful consideration. 

It is therefore ordered that the judgment herein be annulled, and it 
is decreed that plaintiff recover of the defendant seven hundred and 
forty-two dollars and twenty-two cents, with eight per cent. interest 
thereon from March 1, 1873, and costs of both eourts. See 26 An. 477; 
Revised Code 1900, 1767, 1885, 1896. See also Willis v. John and 
Charles Chaff, lately decided. 








No. 531. 
D. C. MorGan v. E. M. JOHNSON. 


This is a petitory action, based on untenable grounds. The sheriff, under whose sale the 
tract of land is claimed, never had possession of the property which he pretended to 
sell. He never seized it, except by giving notice ot seizure. To constitute a valid 
seizure of a plantation, cultivated as such, the sheriff must take the property into his 
possession and custody. 


PPEAL from the Fourteenth Judicial District Court, parish of 
Morehouse. Ray, J. Plaintiff and appellee, in propria persona. 
Newton & Hall, for defendant and appellee. Bussey & Brigham, for 
warrantor. 
Morean, J. On the sixteenth January, 1861, James Bell sold a cer- 
tain tract of land, partly cultivated as a plantation, to E. P. Bell, his 
brother. 


On the twenty-eighth January, 1866, Tully & Co. obtained judg- 
ment against James Bell for $1936, with interest at eight per cent. per’ 
annum from twelfth January, 1862. 

Execution issued on this judgment in February, 1868. The prop- 
erty sold by James to E. P. Bell was sold under this execution. Plain- 
tiff bought it. His deed was recorded in November, 1871. On the . 
twenty-third August, 1870, E. P. Bell resold the property to James 
Bell. On the sixth December, 1873, James Bell sold the same prop- 
erty to E. M. Johnson. 

Two years elapsed after Tully & Co. obtained judgment before they 
attempted to execute it, and three years elapsed after the sale before 
the purchaser caused his deed to be recorded. 

This suit was instituted in September, 1874, six years after the sale, 
by the plaintiff against Johnson. It is a petitory action, in which he 
charges that he has a better title than Johnson has. He alleges that 
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Johnson’s title was illegally and fraudulently obtained. He must, of 
course, recover upon the strength of his own title. The difficulty in 
plaintiff's case is that he has no title. 

It does not appear that the possession of either of the Bells, or of 
Johnson after them, was ever interfered with. The sheriff never had 
possession of the land which he pretended to sell. He never seized it, 
so far as this record discloses, except by giving notice of seizure. 

To constitute a valid seizure of a plantation, cultivated as such, 
the sberiff must take the property into his possession and custody. 
22 An. 207, Kilbourne v. Frellsen. 

As there was no legal seizure, there was no sale. Morgan acquired 
nothing by this act of the sheriff, and he can claim nothing under it. 

This view of the case renders it unnecessary that we should pass 
upon the many other questions raised by both parties. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be affirmed with costs. 








Strate oF LouIstANaA v. CHARLES CLINTON. FRANK Morey, Inter- 
venor. 

This appeal was made returnable to this court on the first Monday of November, 1875, by 

the Superior District Court, parish of Orleans, and is made by law returnable at New 

Orleans. This court declines to try the case before the day it is made returnable, and at 


Monroe, a different place from that fixed by law, for the hearing of this appeal, even 
though the parties have consented to it. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 

kins, J. John Ray, for petitioner and for intervenor, Frank Mo- 

rey, appellant. A. P. Field, Attorney General, for defendant and 
appellee. 

Wyty, J. The appeal taken in this case by the intervenor Frank 
Morey, from the judgment rendered on second July, 1875, was made 
returnable to this court on first Monday of November, 1875. It is 
from the Superior District Court, parish of Orleans, and is made re- 
turnable by law at New Orleans. This court declines to try the case 
before the day it is made returnable, and at a different place from that 
fixed by law for the hearing of this appeal, even though the parties 
have consented to it. 

It is therefore ordered that the case be stricken from the docket of 
cases triable at this term, with leave to the appellant to file the record 
in the Supreme Court at New Orleans pursuant to the order of appeal. 
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No. 555. 


Tue Strate ex rel. J. E. Leonarp, District Attorney et al. v. Ep. 
JACKSON. 

M. A. Sweet was returned as elected recorder by the board created by law to ascertain that 
fact, and the commission issued by the Acting Governor is conclusive of that fact in 
all cases except where the election has been contested within the time fixed by law. 
Therefore the subsequent appointment of Jackson by the Governor was made in error, 
and is null and void. 


Whether the oath of office of Sweet was taken and recorded in the office of the Secretary of 
State or not, did not authorize the Governor to treat the office as vacant. 


PPEAL from the Thirteenth Judicial District Court, parish of Car- 

roll. Hough, J. J. E. Leonard, district attorney, Sparrow & Mont- 

gomery, for relator and appellant. Montgomery & Delony, for defend- 
ant and appellee. 

LupELING, C. J. M.A.Sweet was returned as elected by the return- 
ing board, and he was commissioned by Acting Governor Pinchback 
on the twenty-first December, 1872, as recorder of Carroll parish. He 
took the oath of office, gave bond, and entered upon the discharge of 
the duties of his office immediately thereafter, and he continued to act 
as such till April, 1875, when the defendant got possession of the 
office, building and archives by force, and he holds the same in de- 
fiance of the plaintiff's rights, under a commission issued by Governor 
Kellogg in March, 1875. 

The term of the office of recorder is four years. M. A. Sweet was 
returned as elected by the board created by law to ascertain that fact, 
and the commission issued by the Acting Governor is conclusive of 
that fact in all cases, except where the election has been contested 
within the time fixed by law. 

This is the well settled jurisprudence of this State. Therefore the 
appointment by the Governor of Jackson was made in errvr, and it is 
null and void. 

Whether the oath of office of Sweet was taken and recorded in the 
office of the Secretary of State or not, did not authorize the Governor 
to treat the office as vacant. Downs v. Towne, 21 An. 490. It might 
perhaps authorize the district attorney to institute suit to have his 
office declared vacant, and treating this as such a suit, we have exam- 
ined the evidence on that point. It shows that M. A. Sweet took the 
oath of office on or about the twenty-sixth of December, 1872, and 
that it was deposited in the clerk’s office, where it was recorded, about 
three months thereafter. It also appears that a duplicate of said oath 
was forwarded to the Secretary of State, but it seems not to have been 
recorded in that office. We think the law has been substantially com- 
plied with. 
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It is therefore ordered and adjudged that the judgment of the lower 
court be annulled, and that there be judgment in favor of the relator 
and against the defendant, decreeing M. A. Sweet to be recorder of the 
parish of Carroll, and to be put in possession thereof immediately. 
It is further decreed that M. A. Sweet’s rights to recover the fees and 
perquisites of said office, collected by defendant, and the damages re- 
sulting from the wrongful acts of the defendant in taking possession 
of said office, be reserved to him, and that defendant pay costs of 
both courts. . 








No. 534. 
S. S. Hearp v. B. P. Patron. 


It has often been held that a defendant appearing to except to the citation, can not at the 
same time urge any matter of defense. 

The court a qua did not err in rejecting the document offered by defendant to show that the 
plaintiff was a bankrupt, and therefore not entitled to enforce certain judgments on 
which his suit is based, because the instrument was from the United States District 
Court of another State, and was not authenticated according to the act of Congress. 

The defendant was without interest to contest with plaintiff, when he set up that the entries 
of his lands, against which the hypothecary action of the plaintiff is instituted, had been 
canceled, and said lands belonged to the United States. This defense puts him out of 
court. 

The defendant's discharge in bankruptcy relieved him from personal liability, but it did 
not remove the mortgage which plaintiff had previously acquired on the lands. When 
the defendant, subsequent to his discharge, bought the lands which he had surrendered 
subject to the liens existing thereon, they remained liable to the hypothecary action 
which plaintiff has brought against them. 


PPEAL from the Fourteenth Judicial District Court, parish of 
Morehouse. Ray, J. Todd & Brigham, for plaintiff and appellee. 
S. G. Parsons, for defendant and appellant, 

Wyty, J. This is a hypothecary action to enforce the judgments 
described in the petition against the lands therein described. 

The court decreed the lands of defendant liable for two judgments 
for nine hundred dollars each, subject to the credits stated in the 
judgment. 

The defendant appeals. 

Defendant excepted to the service, but as the exception contained a 
plea amounting to an answer, it will not be noticed. It has often been 
held that a defendant appearing to except to the citation can not at 
the sdme time urge any matter of defense. 

The court did not err in rejecting the document offered by defend- 
ant to show that plaintiff was a bankrupt, and therefore not entitled 
to enforce said judgments, because the instrument was from the 
United States District Court of another State, and it was not authen- 
ticated according to the act of Congress. 11 R. 417. 
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The defendant was without interest to contest with plaintiff when 
he set up that the entries of his lands had been canceled, and they 
belonged to the United States. This defense puts him out of court. 
The defense that the consideration of the notes was slaves does not 
apply to the two judgments enforced by the decree of the judge a quo 
against the lands in question, the notes upon which said judgments 
were based having no such consideration. 

The defendant’s discharge in bankruptcy relieved him from personal 
liability, but it did not remove the mortgage which plaintiff had pre- 
viously acquired on these lands. When the defendant, subsequent to 
his discharge, bought the lands which he had surrendered, subject to 
the liens existing thereon, they remained liable to the hypothecary 
action which plaintiff has brought against them. 

On the whole the defense is without a foundation. 

Judgment affirmed. 








No. el=:, 
Tue Citizens’ BANK OF LouIsIANA v. THE BOARD oF LIQUIDATION. 


Appeals from the Superior District Court of New Orleans are returnable at New Orleans. 
That court, therefore, was without authority to make this appeal returnable at Monroe. 
Consent can not give jurisdiction, neither can consent change the law which designates 
the place where appeals shall be returnable. 

PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. A. Pitot and G. L. Hall, for plaintiff and appellant. A. 

P. Field, Attorney General, and J. Q. A. Fellows, for defendant and 

appellee. 

MorGAN, J. Plaintiffs have appealed from a judgment of the Supe- 
rior District Court of New Orleans. The case is not one which, by law, 
is returnable at any point where this court may be in session at the 
time a judgment complained of is rendered. 

Appeals from the Superior District Court of New Orleans are return- 
able at New Orleans. That court, therefore, was without authority to 
make the appeal returnable here. Consent can not give jurisdiction. 
Neither can consent change the law which designates the place where 
appeals shall be returnable. 

Of our own motion, therefore, it is ordered, adjudged and decreed 
that this record be stricken from the docket, reserving to the plaintiff 
the right to file the same in New Orleans. 


LUDELING, C. J., dissenting. I dissent, because the nature of the 
case is such that it should be disposed of speedily. See act of 1875 
amending funding bill. 
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No. 527. 


THe Mayor AND SELECTMEN OF THE TOWN OF Homer v. JOHN B. 
BLACKBURN. 

The mayor and selectmen of the town of Homer could not do any thing which they were 
not authorized to do by the statute from which they derived their powers, and this 
statute expressly prohibited them from imprisoning any person for any period beyond 
the time necessary for the offender to become sober, or until he should desist from vio- 
lence. Therefore the ordinance which extends the imprisonment to ten days is illegal, 
and when the mayor sentenced the defendant to an indefinite imprisonment, that is, 
until he paid a certain fine, his judgment was doubly wrong, for it condemned under an 
illegal ordinance, and went much farther than the ordinance itself permits. 

As the act of the Legislature under which the ordinance under consideration was enacted, 
was passed in 1874, its constitutionality must be tested by the constitution of 1868. Con- 
structing together articles 73, 89, 94 of that constitution, it follows that the ordinance 
under which this action is brought, is illegal and unconstitutional, so far as it permits 
the mayor of Homer to imprison the defendant as he did, but not so far as it allows him 
to impose the fine which he fixed. 


PPEAL from the Mayor’s court of Homer, parish of Claiborne. J. 
& J. W. Young, T. O. Egan, for defendant and appellant. David 
M. Callihan, for plaintiffs and appellees. 

Morean, J. The defendant, for an illegal violation of a municipal 
ordinance of the town of Homer, was fined twenty-five dollars, and 
ordered to be imprisoned until he paid the fine. 

The ordinance authorized the judgment, and the ordinance was per- 
haps authorized by the statute which conferred certain powers upon 
the mayor and selectmen. 

But the Legislature had no power to confer judicial authority upon 
these parties. That power is fixed by the constitution, and the Legis- 
lature can neither take from nor add to it. In this sense the first act 
passed in 1850, violated article 62 of the constitution of 1845; and the 
supplement thereof violated articles 78, 71 and 82 of the constitution 
of 1852. 

Plaintiffs contend that article 94 of the constitution of 1868, con- 
fers this power, and therefore the defect of the former Legislature is 
cured. But we do not see how an act of the Legislature which vio- 
lates an article of the constitution of 1852 can become constitutidnal 
because authorized by the constitution of 1868. 

The constitutionality of a law must be tested by the constitution 
which was in force when the law was passed. 

It is therefore ordered, adjudged and decreed that the judgment ap- 
pealed from be avoided, annulled and reversed, and that there be 
judgment in favor of the defendant with costs in both courts. 


On REHEARING. 


The fifth section of the act approved twenty-first March, 1874, p. 
207, confers upon the mayor of the town of Homer all the powers and 
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duties of a justice of the peace for all civil and criminal matters 
originating within the limits of the corporation. 

The same section gives to the mayor and selectmen the power to 
pass by-laws and ordinances not inconsistent with the laws and con- 
stitution of the United States and of this State, as they may deem 
proper, in relation to the good government, improvement and police 
regulation of the town, in all respects and particulars whatsoever, to 
impose such fines and penalties for a breach of their by-laws and ordi- 
nances as they may deem proper, not to exceed the sum of twenty-five 
dollars for any single offense, receivable before the mayor or any 
justice of the peace of the ward, under precisely such process, evidence 
and showing as other debts are recoverable, and no ordinance or by- 
laws shall be passed or enacted by the corporate authorities of said 
town of Homer imposing or locking any person up in any calaboose or 
jail for non-payment of a fine; provided, that any drunken or dis- 
orderly person disturbing the peace and refusing to be quiet or to 
leave the corporate limits of the town instantly, may, at the discretion 
of the mayor, be sent to the parish jail or town calaboose and locked 
up uutil he shall have become sober and quiet, when he may be fined 
in such sum as the mayor may deem just and proper, not to exceed the 
sum of twenty-five dollars, as hereinbefore provided for, which sum 
shall be collectible in the mode and manner already specified. 

On the fifteenth August, 1871, the Mayor and selectmen of the town 
of Homer passed an ordinance by which it was declared that “any 
person who shall be guilty of loud and boisterous cursing and swear- 
ing or using obscene language in any place of public resort, or upon 
the public streets of Homer, or who shall be guilty of any riotous 
conduct calculated to disturb the peace and quiet of the town or any 
citizen thereof, or who shall be guilty of fighting, unless in self- 
defense, upon conviction thereof shall pay not less than five nor more 
than twenty-five dollars, or be imprisoned in the parish jail or town 
lockup not more than ten days, or both, at the discretion of the court.” 

The detendant was proceeded against for having violated this ordi- 
nance, and he was ordered by the mayor to pay a fine of twenty-five 
dollars and costs, and in default of payment to be imprisoned until 
the same was paid. 

From this judgment he appeals. It is apparent from a mere reading 
of the statute under which the ordinance was framed that the mayor 
and selectmen exceeded their powers. They could not do anything 
which they were not authorized to do by the statute from which they 
derived their powers, and this statute expressly prohibited them from 
imprisoning any person for any period beyond the time necessary for 
the offender to become sober, or until he should desist from violence. 
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Here the period of imprisonment imposed by the mayor was absolutely 
without limit. If he did not pay the fine in twenty years he would, 
under the judgment, remain in jail for twenty years. In this the judg- 
ment violates the ordinance itself, which limits imprisonment to ten 
days. The judgment therefore is doubly wrong, for it condems under 
an illegal ordinance, and goes much further than the ordinance itself 
permits. 

As the act of the Legislature, under which the ordinance under con- 
sideration was enacted was passed in 1874, its constitutionality must 
be tested by the constitution of 1868. If article 73 of that constitu- 
tion, which provides that the judicial power shall be vested in a 
Supreme Court, in district courts, in parish courts, and in justices of 
the peace, and the eighty-ninth article which declares that “ justices 
of the peace shall be elected by the electors of each parish in the man- 
ner to be provided by the General Assembly,” stood alone, the ques- 
tion might arise as to the power of the Legislature to confer judicial 
power upon the mayor of a town. 

But article 94 of the constitution provides that ‘‘ no judicial powers, 
except as committing magistrates in criminal cases, shall be conferred 
on any officers other than those mentioned in this title, except such as 
may be necessary in towns and cities, and the judicial powers of such 
officers shall not extend further than the cognizance of cases arising 
under the police regulations of town and cities in the State. There- 
fore, where it is necessary to confer judicial powers upon others besides 
those designated in the constitution, in towns and cities, with regard 
to cases under the police regulations of the towns and cities, the Legis- 
lature has the authority to confer the power. And as the law before 
us refers to officers of a town, and regards the police regulations of 
that town, it follows that our former judgment is partly right, and 
partly wrong. It is right when it declares that the ordinance under 
which this action is brought, in so far as it permits the mayor of Homer 
to imprison the defendant for an indefinite period, is illegal and un- 
constitutional. It is wrong when it declares that that portion of the 
ordinance which allows the mayor to impose a fine upon the defend- 
ant is illegal and unconstitutional. 

It is therefore ordered, adjudged and decreed that our former judg- 
ment in this case be set aside. And it is now ordered, adjudged and 
decreed that the judgment in so far as it orders the defendant to be 
imprisoned until the judgment rendered against him and the costs are 
paid, be avoided, annulled and reversed ; and that so far as it imposes 
a fine of twenty-five dollars and costs upon the defendant, it be affirm- 
ed, defendant paying the costs in the court below, plaintiff those of 
this appeal. 
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No. 567. 


Succession or W. H. Garve. Opposition of G. Kine and others to 
tinal account of Administratrix. 


The motion to dismiss the appeal because there is no day fixed for the return of the appeal, 
can not prevail. The appeal is made “returnable to the Supreme Court of the State of 
Louisiana at its next term, commencing in the city of Monroe on the first Monday ot 
July, 1875.” This was fixing the day with sufficient certainty. 

After a wife has obtained a separation of property from her husband, and has executed it, 
and has assumed the administration of her estate, it would be a fraud upon the public 
to permit her to acquire a legal mortgage upon the property of the husband, acquired 
by him subsequent to the judgment of separation, by allowing him to manage her prop- 
erty and spend her money. He must be presumed to have acted as her agent, and as 
such he owes her an account of his administration, but his acta create no mortgage on 
his estate. 

Mrs. Gayle, the administratrix, having occupied a house which was the separate property 
of her husband, and which belonged to his succession, must be charged with the rent as 
any third person would be. 

Neither by separate or combined action can the administratrix and attorney of the suc- 
cession impose an onerous charge upon an estate by the employment of counsel, when 
the estate is already provided with a competent legal adviser. If the administratrix 
chooses to employ additional counsel, she must pay him out of her own funds. 

In matters of opposition to succession accounts all the parties are plaintiffs and defendants, 
and each opponent must make out his case by proper and sufficient proof. 

The reinscription of a mortgage after the peremption, subsequent to the death of the mort- 
gager, does not affect the property of the succession with a mortgage. 

The opposition to the failure of the administratrix to the account for amount of notes 
given for the purchase of property sold on the Stevens plantation, must be maintained. 
The proposition that the balance due Mrs. Stevens for rent exceeds the amount of these 
notes, is inadmissible. The notes were given for property belonging to the succession. 
It was the duty of the administratrix to collect them, and to place the proceeds on her 
account, leaving it to the parties in interest to claim their right of preference over the 
proceeds. 


PPEAL irom the Parish Court, parish of Ouachita. Baker, J. 

Cobb & Gunby, John Ray, for administratrix and appellee. R. W. 
& k. Richardson, Morrison & Farmer, Robert J. Caldwell, for oppo- 
nents and appellants. 

MorGan, J. Appellee moves to dismiss the appeal on several 
grounds: 

First—Because there is no day fixed for the return day of the ap- 
peal. The appeal is made ‘“‘ returnable to the Supreme Court of the 
State of Louisiana at its next term, commencing in the city of Mon- 
roe on the first Monday of July, 1875.” Monroe is the place where, 
by law, the case under consideration is returnable, and the first Mon- 
day in July is the day upon which appeals returnable there are to be 
filed. When, therefore, the parish judge ordered the appeal to be 
returned here on the first Monday of July, 1875, he with sufficient 
certainty fixed the day upon which it was to be returned, and he fixed 
it properly. 

Second—The evidence missing, if it be missing, would not affect the 
decision 
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ON THE MERITs. 


Swan opposes the account filed by the administratrix. He prays to 
be placed thereon as a judgment creditor for $4050, with interest. He 
prays that the following items be stricken therefrom : 

. Claim of the administratrix 
2. Fee allowed to Garrett, attorney 
3. Fee allowed to Garrett & Garrett 
4. Printing bill for briefs 
5. Printing for the estate 

S. H. Kennedy & Co. represent themselves to be judgment credit- 
ors, with a recognized privilege against the estate of Gayle, in the 
sum of $7261 31, with eight per cent. interest thereon on $6000 from 
December 1, 1867. 

Schlessinger, in his own right and as executor of F. S. Schlessinger, 
ciaims to be a judgment creditor in the sum of $5416 21, with eight 
per cent. interest from November 25, 1867, with a recognized privi- 
lege. 

Gottleib King claims to be a creditor for the sum of $852 43, with 
eight per cent. interest from first February, 1872. He was cosurety 
with the deceased. Judgment was rendered against him for the whole 
amount, which he paid; $852 47 is the half of the debt. 

Together, Kennedy & Co., Schlessinger and King, charge that the 
administratrix is liable. 


First—For lands in the parish of Morehouse, which were sold for 
$153. 


Second—Lands in the parish of Carroll, sold for $203; besides other 
lands, the value of which is not given. 

Third—F or lands not accounted for in the parish of Richland, ap- 
praised at $900. 

Fourth—For a house and lot in Monroe, sold for $5505, whereas she 
only charges herself with $5456 50. 

Fifth—For the difference between $110 50 and $72, proceeds of per- 
sonal property. ° 

Sixth—For accrued interest collected on the notes given at the credit 
sale of personal and movable property sold on eleventh January, 1868. 

Seventh—For rent of house in Monroe, occupied by her for five years 
at $75 per month, the house and lot having been Gayle’s individual 
property. 

Eighth—They deny that the item $694 69, for city, parish and State 
taxes, is a ‘privileged claim, and they further say that this question 
is res judicata. 


Ninth—They oppose the item of $188 25 for printing as exorbi- 
tant. 
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Tenth—They oppose the item of $98 50 for printing briefs, denying 
that it is a legal charge against the estate, and if it be they deny that 
any privilege exists therefor. 

Eleventh—They oppose the additional item of $300, allowed to John 
Ray for professional services. 

Twelfth—They oppose the reservation of $100 for future costs. 

Thirteenth—They oppose the two items, $500 each, allowed to Isaiah 
Garrett, and to Garrett & Garrett, and deny that they are entitled to 
any privilege. 

Fourteenth—They oppose the charge of $297 77, commissions of 
administratrix, upon the ground that she has been grossly negligent 
and regardless of her duties, etc. 

Fifteenth—They oppose her claim of $4287 74, as a fraudulent de- 
vice to shield the property of her late husband from the pursuit of his 
creditors. 

Sixteenth—And to the last item they oppose the prescription of three, 
five and ten years. 

N. King Knox is a judgment creditor for $800, the judgment ope- 
rating as a judicial mortgage from sixteenth April, 1867, with legal 
interest from first January, 1860. He claims that his mortgage is su- 
perior to all others except Gottleib King and J. L. Hunsicker’s, and 
that he is entitled to be paid out of the proceeds of the real estate 
belonging to the succession, in preference to all others. He opposes 
the mortgage claimed by Mrs. Gayle, and adopts the oppositions made 
te the account by Swan, King, and others. 

He opposes Swan’s claim as a mortgage and privilege debt, except 
from the date of its second inscription, the same not having been rein- 
scribed within ten years from its first inscription. 

Mrs. Mary Hunsicker, widow in community of J. L. Hunsicker, and 
as such administering his estate, and Ida V. Hunsicker, heir of J. L. 
Hunsicker, represents that J. L. Hunsicker is a judgment creditor for 
$75, with eight per cent. interest from first January, 186], which ope- 
rated as a judicial mortgage on Gayle’s estate from the twentieth 
April, 1866. 

They claim preference over all other mortgage creditors except Gott- 
leib King, but say their mortgage is concurrent with his. 

They adopt the oppositions of King, Sloan and other opponents. 
They oppose the claim of Sloan as a mortgage, except from its second 
inscription. 

Let us first consider the oppositions that are made by all the credit- 
ors to the item of $4287 74, which the administratrix claims. It re- 
sults from moneys received by her husband, the proceeds of property 
belonging to her. 
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She was a judgment creditor of her husband. This judgment she 
executed. The community which had existed between them was 
dissolved. She then purchased property in her own name. This 
property she sold, and the husband received the proceeds, amounting 
to the sum claimed. She sets up a mortgage upon her husband’s prop- 
erty to secure the return of this amount. We are called upon to 
determine whether her pretensions are well founded. And here she 
claims that her judgment of separation can not be attacked collater- 
ally; that the time for attacking it has passed; and as the creditors 
who are now opposing her only became creditors after her mortgage 
attached, they can not complain, as it did them no injury. 

The answer to this is: First, that it is not necessary to determine 
whether her judgment of separation of property was or not valid; 
and second, that the question is not whether her mortgage is superior 
to theirs, but whether she has any mortgage at all independent of her 
judgment of separation. 

In our opinion, after a wife has obtained a separation of property 
from her husband, and has executed it, and has assumed the adminis- 
tration of her estate, it would be a fraud upon the public to permit her 
to acquire a legal mortgage upon the property of the husband ac- 
quired by him subsequent to the judgment of separation, by permit- 
ting him to manage her property and spend her money. He must be 
presumed to have acted as her agent, and as such owes her an account 
of his administration, but his acts create no mortgage on his estate. 
The fact that she has recorded the evidence of her claim does not give 
her a mortgage. It is the character of the recorded claim which con- 
stitutes the mortgage, and not the mere recording of the claim. 

She is, however, an ordinary creditor for the amount received by her 
husband subsequent to her execution of the judgment which she ob- 
tained against him. The charges that her acts in this regard were a 
sham and a fraud, are not established. The oppositions are not sus- 
tained. 

The next serious question raised by the oppositions is the amount 
which opponents say the administratrix should charge herself with 
for rent of a house which she occupied. This house belonged to the 
succession of her husband. It was his separate estate. It must be 
considered as much an independent piece of property as any other 
property which belonged to the estate upon which she was adminis- 
tering. If she choose to occupy it, she is chargeable with the rent 
thereof, just as any third person would be. It was not her property, 
and she can not use it without being made to pay for it. She occupied 
the house for five years. It is admitted that fifty dollars per month 
would have been an average rent for the house. She therefore owes 
the succession $3000, with which her account must be charged. 
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The opposition to the fees paid, or proposed to be paid, to Isaiah 
Garrett $500, and to Garrett & Garrett $500, must be maintained. 

The estate was represented in court by competent counsel. It was 
the duty of this counsel to appear for the succession in all matters in 
which it was interested. He is paid for the performance of this duty. 
If he chooses to delegate his power to a brother attorney, he must pay 
him. If the administratrix chooses to employ additional counsel, she 
must pay him. Neither by separate or combined action can the ad- 
ministratrix and attorney of the succession impose an onerous charge 
upon an estate by the employment of counsel when the estate is 
already provided with a competent legal adviser. 

The difference between the amounts charged against herself for 
sales of certain property sold and the amounts which she received, 
forming items No. 1, 2 and 5 of the oppositions, is small, and occurs 
from the fact that she deducted from the gross proceeds the costs and 
gave only the net results of the sales. The opposition to these items 
must be dismissed. 

No. 3—The land in Richland, for the value of which the adminis- 
tratrix is sought to be made liable, does not appear to have been sold. 
If it belongs to the succession it is still an asset, and the administra- 
trix is not responsible for its value until it shall have been sold. This 
opposition must be dismissed. 

No. 4—The difference between the apparent price of the house and 
land sold in Monroe and the sum accounted for is explained by the 
fact that a portion of the land sold belonged to another party. De- 
duction being made for the value of the property thus erroneously 
sold, and the amount accounted for, is correct. This opposition is dis- 
missed. 

No. 6—We are not informed what interest the administratrix re- 
ceived on account of accrued interest collected on the notes given in 
payment of property sold, and therefore can not say that she should 
be charged with any. 

No. 7—This item of opposition has been passed upon. 

No. 8—The taxes are upon property in different parishes, and those 
due are a privilege upon the lands which are liable to taxes in the 
parishes. The opposition which complains that the whole of the taxes 
due are privileged on all the property must be maintained. 

No. 9—The opposition to this item, which is for printing, is dis- 
missed. It is a privilege charge against the estate. 

No. 10—The same may be said of this item. 

No. 11—The opposition to the allowance of $300 to John Ray, attor- 
ney, for services to the succession, is dismissed. The amount awarded 
to him in the succession is reasonable. 
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No. 12—The opposition to $100 reserved for future costs is dis- 
missed. 

No. 13—The opposition to the fee allowed I. Garrett and Garrett & 
Garrett hae already been passed upon. 

_ No. 14—The opposition to the administratrix’s claim for commis- 
sions is dismissed. We do not discover that she has done anything 
which should deprive her of them. 

No. 15—The opposition to the claim of the administratrix for 
$4287 74, claimed to be due by her husband, has been passed upon. 

No. 16—The plea of prescription to the claim set up by the adminis- 
tratrix for $4287 74, it is not necessary to consider in view of the de- 
cision upon the opposition to her claim. 

The matters set up in the supplemental opposition of Swan have 
been disposed of by one witness in the oppositions heretofore con- 
sidered. 

Up to this point all the opponents have been attacking the adminis- 
tratrix’s account. Now they turn upon each other, and each deny, in 
a great measure, the verity or priority of the claims advanced by the 
other. Combinedly they attack Swan’s pretensions. Swan claims to 
be a creditor, with niortgage superior to all others, in the sum of 
$4050, with interest. His mortgage is denied. 

In support of his claim he has offered in evidence a judgment of the 
district court for the parish of Ouachita, decreeing him to be a creditor 
of the succession in the amount which he claims to be due. No answer 
has been made to this demand by the administratrix. None was 
necessary. Swan isan actor in his own behalf. In matters of opposi- 
tion to succession accounts, all the parties are plaintiffs and defend- 
apts, and euch opponent must make out his case by proper and suffi- 
cient proof. Now the judgment upon which Swan relies, as regards 
the mortgage, is against him; for it recognizes him only as an ordi- 
nary creditor, and expressly denies his right of mortgage upon the 
ground that it had not been reinscribed within ten years from its first 
inscription. This judgment was rendered on the nineteenth Septem- 
ber, 1872. It has never been reversed or appealed from, that we can 
discover. It is therefore conclusive against him. There is another 
ground which is fatal to his pretensions. Itis this: It is not denied 
that when reinscribed the mortgage had perempted. Now at the date 
of the reinscription Gayle was dead. The reinscription of a mortgage 
after peremption, subsequent to the death of the mortgager, does 
not affect the property of his succession with a mortgage. This ren- 
ders it unnecessary for us to examine the bill of exceptions taken by 
him to the admission of certain evidence regarding the erasure of the 
mortgage. If we ruled out this testimony, his own evidence shows 
that he has no mortgage. 
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The supplemental opposition of Schlessinger & Co. and Kennedy & 
Co. to the failure of the administratrix to account for $2175, amount 
of notes given for the purchase of property sold on the Stevens’ plan- 
tation, must be maintained. In the brief it is claimed that the balance 
due Mrs. Stevens for rent exceeds the amount of these notes. But 
this proposition is inadmissible. The notes were given for property 
belonging to the succession. It was the duty of the administratrix to 
collect them, and to place the proceeds on her account, leaving it to 
the parties in interest to claim their right of preference over the pro- 
ceeds. 

Gottleib King was bound with Gayle for a debt due by Richardson. 
King, under judgment, which was recorded on April 13, 1866, paid 
the debt. Gayle then became his debtor for the half thereof, and he 
was subrogated of right to the common judgment creditor against 
Gayle. The amount due is $852 43 with eight per cent. interest from 
first February, 1872. 

N. H. Knox is a creditor for $800, with eight per cent. interest from 
first January, 1860, with judicial mortgage from sixteenth April, 1867. 

The Hunsickers are judgment creditors for $75, with interest at 
eight per cent. from January 1, 1861, with judicial mortgage from 
twentieth April, 1866. 

Kennedy & Co. and Schlessinger & Co., the amount of whose claims 
are not disputed, assert no privilege or mortgage upon the proceeds of 
real estate, but rely upon the rejection of claims alleged to bave been 
erroneously paid as privileged claims by the administratrix and their 
opposition in common with other creditors to the account, which, if 
sustained, will give them an additional pro rata as ordinary creditors 
in proportion to the amount fixed on their respective claims. 

They are special privileged creditors on the crops raised, respectively, 
upon the Stevens and McGuire places, recognized as such by judg- 
ment of this court, and their pretensions in regard to these matters 
are not conested. 

Kennedy & Co.’s claim is $7261, with eight per cent. interest on 
$6900 from seventeenth December, 1867. Schlessinger & Co.’s claim 
is $5416 21 with eight per cent. interest from twenty-fifth November, 
1867. 

It is therefore ordered, adjudged and decreed that the judgment of 
the parish court be amended as follows : 

It is ordered that the account of the administratrix be charged, first, 
with the rent of house occupied by her, $3000; second, with the pro- 
ceeds of sale of property on the Stevens’ place, $2175. 

It is further ordered that the oppositions to the following items 
charged as privileges and mortgages upon the property of the estate 
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be maintained, and that they be disallowed: First, the item claimed 
by the administratrix on account of her alleged legal mortgage, 
$4287 74; second, the item allowed to I. Garrett, $500; third, the 
item allowed to Garrett & Garrett, $500. 

It is further ordered that the following oppositions to items charged 
on the account as privileged debts, to wit: Printing briefs, $98; print- 
ing for the succession, $188 25; John Ray, attorney for succession, 
$300 ; to amount reserved for future costs, $100, be dismissed. That 
the opposition to the privilege claim for taxes, in so far as the entire 
estate is held to pay the entire tax, is maintained—the taxes in each 
parish to form a separate privilege against the proceeds of the prop- 
erty returned in each parish against which it is claimed. 

It is further ordered, adjudged and decreed that the oppositions 
claiming amounts alleged to be due on lands sold in the parishes of 
Carroll, Morehouse and Ouachita, be dismissed. The oppositions to 
amount of accrued interest received by the administratrix an notes 
given in payment of property, is dismissed. 

It is further ordered that the opposition to the commissions of the 
administratrix be dismissed. 

It is further ordered that the opposition of Swan be maintained in 
so far as to place him on the account as an ordinary creditor for the 

‘amount claimed by him $6080, with interest as claimed, and that it be 
dismissed upon his claim to a right of mortgage. 

It is further ordered that the opposition of Mr. and Mrs. Hunsicker 
be maintained, and that they be placed on the tableau as creditors, 
with mortgage on the real estate belonging to the succession, and to 
be paid out of the proceeds thereof, for seventy-five dollars, with 
interest at eight per cent. from first January, 1861. That the opposi- 
tion of N. King Knox be maintained, and that he be placed on the 
tableau as a judgment creditor in the sum of $800 with interest at 
eight per cent. from first January, 1860, with judicial mortgage upon 
the real estate of the succession, and to be paid out of the proceeds 
thereof. 

It is further ordered that the opposition of Gottleib King be main- 
tained, and that he be placed on the tableau as a judgment creditor 
for $852 43, with eight per cent. interest from first February, 1872, 
with judicial mortgage upon the real estate of the succession or the 
proceeds of the sale thereof, his judgment to rank from the thirteenth 
April, 1866. 

It is further ordered that the judgments of King and Hunsicker be 
paid concurrently and prior to the other judgment creditors. 

It is further ordered, adjudged and decreed that the opposition of 
Kennedy & Co. be maintained, and that they be placed on the tableau 
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as creditors of the succession in the sum of $7261 31, with interest 
on $6000 from first December, 1867, with privilege on the proceeds of 
crop made on the Island plantation, the property of Mrs. Mary Stevens, 
and that as to the balance of their claim they be paid pro rata with 
the ordinary creditors. 

It is further ordered that the opposition of Schlessinger in his own 
name and as the representative of the late commercial house of 
Schlessinger & Co. be maintained, and that he be placed on the 
tableau in his capacities aforesaid as a creditor of the succession in 
the sum of $5416 21, with privilege on the proceeds of the crops 
grown on the McGuire plantation, and that for the balance of their 
claim they be paid pro rata with the ordinary creditors. 

It is ordered that Mrs. Mary J. Gayle be recognized as a mortgage 
creditor for the amount remaining due on her judgment of separation 
of property to rank as stated in the judgment, and that for the bal- 
ance of her claim, as it appears on the tableau, she be recognized as 
an ordinary creditor, to be paid pro rata with the other ordinary cred- 
itors of the estate; and as thus amended the account of the adminis- 
tratrix be approved and homologated, and the funds distributed 
accordingly. 


LuDELING, C. J., dissenting. I dissent from the views of the major- 
ity of the court, on the following points: 

First—I do not think the administratrix is chargeable for the rental 
of property of the succession, which was not rented. The fact that 
she occupied the dwelling house, in which the deceased lived when he 
died, till its sale, does not change the rule that an administrator is not 
bound to lease the property of an estate. m, 

Second—The fees of I. Garrett and of Garrett & Garrett, should be 
allowed as a credit to the administratrix. They were for services in 
suits against the succession. The services were necessary; they were 
rendered. I know of no law that requires an administrator to engage 
the services of only one attorney, during the course of the adminis- 
tration, nor do I believe that such would, in all cases, be to the inter- 
est of a succession. 

In other respects I concur in the conclusions reached by the court. 

Rehearing refused. 
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Levy & SuGar v. Cowan & Mayo anp Mayo & HopGe. COoLiins, 
Knox et al. garnishees. 

Against a succession a writ ot jfieri facias can not issue, nor can a seizure thereunder be 
made by garnishment process. 

The specific credits of a partnership, as in this case, can not be seized under execution 
against one of the partners, or the surviving partner. The entire interest of a partner 
may be seized and sold, but no specific asset, credit or property of the partnership is 
liable to seizure under execution against one of the partners. 

The appellaut who shows title to the property in dispute can make any objection necessary 
to protect his interest. 

PPEAL from the Fourteenth Judicial District Court, parish of 

Morehouse. Ray, J. Newton & Hall, tor plaintiffs and appellees. 

Todd & Brigham, tor garnishees and appellants. 

Wrty, J. Plaintiffs, judgment creditors of defendants, issued execu- 
tion on their judgment in the Fourth District Court, parish of Orleans, 
and tl.ey seized by garnishment process certain credits of said firms 
in the hands of the garnishees herein. Long before this execution 
issued Mayo, one of the partners in defendants’ firm, died and all 
his assets, notes and accounts and the assets, notes and accounts of 
these firms were sold by order of the Second District Court, parish of 
Orleans, the court having jurisdiction of Mayo’s succession, and T. 
H. Higginbotham purchased the same. He intervened in the court 
below and moved to set aside plaintiffs’ seizure on several grounds, 
the most important being: 

First—As Mayo was dead and his succession in charge of the Second 
District Court no valid execution could issue. 

Second—No valid seizure can be mate of a particular asset, note or 
account belonging to a partnership on an execution directed against 
one of thg partners or the surviving partner. 

From the judgment against certain of the parties garnishee Higgin- 
botham has appealed. The record shows that he purchased the prop- 
erty in dispute at the sale ordered by the Second District Court, and 
he asserts his right as owner of property exceeding in value five hun- 
dred dollars. 

The motion to dismiss his appeal for want of an appealable interest 
is denied. 

On the merits, the case is clearly with the appellant. Against a 
succession a writ of fiert facias can not issue, nor can a seizure there- 
under be made by garnishment process. The specific credits of a 
partnership, as in this case, can not be seized under execution against 
one of the partners or the surviving partner. The entire interest of a 
partner may be seized and sold, but no specific asset, credit or prop- 
erty of the partnership is liable to seizure under execution against one 
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of the partners. Therefore, the seizure, so far as relates to Mayo, is 
void, because his succession is not liable to seizure under fieri facias 
so far as it relates to his surviving partners, the things seized belong- 
ing to the said firms, the property in the hands of the garnishees 
herein was not liable to seizure by plaintiffs. The appellant whoshows 
title to the property in dispute can make any objection necessary to 
protect his interest. 

It is therefore ordered that the judgment herein be annulled, and it 
is decreed that plaintiffs take nothing by their seizure, and their gar- 
nishment proceedings herein be set aside at their costs in both courts. 


No. 549. 
ANNIE ALEXANDER AND HusBAND v. B. SILBERNAGEL et al. 


It seems settled by our jurisprudence that where no law authorizes the execution of a judi- 
cial bond, no force can be given to it. The order of the judge authorizing the inter- 
venors in this case to release property under sequestration by executing a bond, gives 
no validity to the bond, because there is no law authorizing intervenors to release prop- 
erty under sequestration by furnishing bond. 


PPEAL from the Fourteenth Judicial District Court, parish of 
Morehouse. Ray,J. Jury trial. §S. G. Parsons, for plaintiff and 


appellee. Todd & Brigham, for defendants and appellants. 

TALIAFERRO, J. It was seen by the statement of facts in the decree 
in the case of Annie Alexander and husband v. J. G. Felton, et al., 
H. Tully & Co., and Silbernagel, Starnsey & Co., intervenors, just 
read, that Silbernagel, Starnsey & Co., intervenors in that case, re- 
leased under bond in the sum of $1300, the estimated value of one- 
third of the crop of cotton and corn, the product of the crop of the 
year 1867, on the Wells plantation, the entire crop being under se- 
questration at the suit of plaintiff against Felton and others, lessees. 

In this case, the plaintiff brings suit against Silbernagel, Starnsey 
& Co., on the aforesaid bond of release. 

The defendants excepted mainly on the ground that the bond sued 
upon is null and void because it was not executed in conformity with 
law, and there being no law authorizing intervenors to execute bonds 
for the release of property sequestered, the plaintiff can not recover 
on the bond sued upon. The exception was referred to the merits. 
Defendants subsequently filed their answer, setting up various grounds 
of defense. 

The plaintiff had judgment for $1090, with interest, and the defend- 
ants have appealed. 

It becomes unnecessary from the decision to be rendered in this case 
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to examine the bills of exception found in the record. The exception 
to the validity of the bond must be sustained. It seems settled by 
our jurisprudence that where no law authorizes the execution of a 
judicial bond no force can be given to it. The order of the judge 
authorizing the intervenors in this case to release property under 
sequestration by executing a bond, gives no validity to the bond be- 
cause there is no law authorizing intervenors to release property under 
sequestration by furnishing bond. In the case of Danson v. Morton & 
Williamson, 22 An. 535, where an intervenor had given bond to release 
an attachment (and the same principle applies to sequestration), this 
court said: ‘* Without a law authorizing the release of property 
under attachment, on the bond of an intervenor, it can not fairly be 
said, that such a bond is a judicial bond, which must be construed 
with reference to the law in pursuance of which it was given.” See 
case of Benham and others v. Collins, sheriff, et al. 23 An. 222, and 
cases there cited. 

It is therefore ordered that the judgment appealed from be annulled, 
avoided and reversed. It is further ordered that this case be dis- 
missed at plaintiff’s costs. 





No. 552. 
WaLkKerR & Vaueart v. G. W. KitmprouGca, Administrator, et al. 


The plaintiffs sue to annul a probate sale on the ground of fraud and collusion between the 
administrator and the purchasers to sacrifice the property and evade the pursuit of the 
creditors of the succession. 

The exception that a ratification of the sale by plaintiffs resulted from the filing by them of 
a third opposition, and claiming the proceeds, is well taken. The purchasers bought no 
doubt under what probably appeared to them regular proceedings and apparently in 
good faith. They should be protected. 

The objection that the land was not divided into lots and sold in lots, as prescribed by law, is 
without much force. No survey was made, but the lots were sufficiently designated by 
means of the map of the official United States survey and sold in portions easily ascer- 
tainable. No such illegality thereby arose as to work nullity of the sale 


PPEAL from the Fourteenth Judicial District Court, parish of More- 
house. Ray J. Todd & Brigham, for plaintiffs and appellants. 

0. T. Dunn, D. OC. Morgan, for defendants and appellees. 
TALIAFERRO, J. The plaintiffs sue to annul a probate sale. They 
allege fraud and collusion between the administrators and the pur- 
chasers to sacrifice the property and evade the pursuit of the creditors 
of the succession. They allege that a second appraisement of the 
property was illegally obtained for the purpose of having the property 
appraised at a low valuation, and that advantage was taken of the 
time of the year when money in the country is usually searce to have 
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the sale made and of a place for making it where there would be but 
few bidders and but little opposition. Walker & Vaught were credi- 
tors of Ward. During his life time they proceeded by executory pro- 
cess to enforce a mortgage which they claimed to have against certain 
lands of their debtor. Ward enjoined the proceeding, and during the 
pendency of the injunction died, and the suit was continued by his 
administrator. The judgment of the district court dissolved the in- 
junction, but this judgment was reversed on appeal. A suit via ordi- 
naria was then brought to enforce the mortgage debt. There was 
judgment rendered ordering the sale of the land. Under this decree 
the land was seized, but subsequent to the seizure it was determined 
on appeal that there was no mortgage. Before, however, this decision 
was rendered the land was advertised for sale by the administrator 
under an order purporting to have been obtained by him in 1869, but 
which had been suspended by injunction. Walker & Vaught got out 
a. third opposition and claimed the proceeds of the land. The sale was 
made, but after the decree of the appellate court that no mortgage 
existed, the third opposition was dismissed and the proceedings seem 
to have been discontinued. It seems that in March, 1871, an order of 
sale of the property was rendered on application of the administrator 
by the probate court of the parish of Morehouse, and that a sale was 
made under this order by the sheriff. It is this sale, which on the 
grounds betore alleged, the plaintiffs seek to annul. Nearly two years 
having elapsed since the first inventory was made, and that baving 
been destroyed by the burning of the parish records, the administrator 
obtained an order for a new inventory and appraisement which was 
made in July, 1871. 

The defendants filed an exception to the jurisdiction of the district 
court, in which this suit was brought, as to that part of the action 
which seeks to attack the judgment of the probate court ordering the 
sale of the land; that plaintiffs were parties to that judgment, and 
that more than twelve months having elapsed without an appeal being 
taken from it, it has become res adjudicata; that plaintiffs ratified 
the sale by filing, previous to the sale, a third opposition claiming the 
proceeds of the land, and that they were thereby estopped from attack- 
ing the sale. 3 An. 648; 2 An. 454. 

But the plaintiffs contend that the irregularities of which they com- 
plain occurred after they had filed their opposition and before the 
sale. The opposition was filed on the third July, 1871, the inventory 
made on the seventh of that month, and the first sale on the tenth of 
the month. 

The purchasers except further that they have paid the price of ad- 
judication as shown by the proces verbal of the sale in evidence, and 
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that the purchase price nor any part thereof has been paid or tendered 
to them by the plaintiffs or any other person. 

We are not induced to believe the plaintiffs have made out their 
case. The exception that a ratification of the sale by plaintiffs resulted 
from the filing by them of a third opposition, and claiming the pro- 
ceeds, we think is well taken. 

We see no illegality under the facts shown of the procurement of a 
second inventory and appraisement. The reduced price at which the 
lands were appraised at the last inventory, compared with their valua- 
tion by the first inventory taken two years before, may have resulted 
from the great falling off in value of real estate in this country. We 
have examined the evidence with considerable care, and although a 
few circumstances are shown that might excite some suspicion as to 
the entire fairness of the transaction, still we find nothing that estab- 
lishes clearly and satisfactorily collusion and fraud, and especially on 
the part of the purchasers. They bought no doubt under what prob- 
ably appeared to them regular proceedings and apparently in good 
faith ; they should be protected. 

The objection that the land was uot divided into lots and sold in 
lots, as prescribed by law is, we think, without much force. No sur- 
vey was made, but the lots were sufficiently designated by means of 


the map of the official United States survey and sold in portions easily 
ascertainable. No such illegality thereby arose as to work nullity of 
the sale. 

It is therefore ordered and decreed that the judgment of the district 
court be affirmed with costs. 








Succession OF GEORGE W. Rawits—Opposition to Tableau of Debts. 


The privilege conferred on the widow in necessitous circumstances is superior to all other 
priviléges, except those of the vendor, and those to secure the payment of expenses 
incurred in selling the property. 

PPEAL from the Parish Court, parish of Webster. Franks, J. J. 

JA. D. Watkins, for administratrix and appellee. L. B. Watkins, for 

opponent and appellant. 

LupetinG, C. J. The insolvent succession of George W. Rawls 
was opened in the parish of Webster, his surviving wife administered 
the estate and filed a tableau of debts, on which she placed herself as 
a privileged creditor for $1000, under the widow's homestead act of 
1852, No. 255. 

Her claim is opposed on the grounds that at the time Rawls died he 
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did not reside in Louisiana; that one of the creditors has a privilege 
on the buildings for materials furnished. 

The evidence shows that Rawls had resided in Louisiana many years 
and up to within about three months before his death; that he left the 
State, probably with the intention of abandoning his wife, and that 
he died in St. Louis shortly after this. The wife always resided in 
Louisiana, where she was married; nor is it shown that Rawls ever 
acquired a domicile any where else. 

The privilege conferred on the widow in necessitous circumstances 
is superior to all other privileges, except those of the vendor and 
those to secure the payment of expenses incurred in selling the prop- 
erty. C. C. 3252. 

The motion to dismiss the appeal for want of a bond, in favor of the 
clerk, because the same person is clerk of the district court, is frivol- 
ous. 


‘It is ordered that the judgment of the parish court be affirmed with 
costs of appeal. 


No. 533. 
L. H. GarpNner & Co. v. J. D. MAXWELL. 


One holding a note as collateral security or as a pledge, to the extent of his debt, is the own 
er of the obligation for all practical purposes. It is not shown, in this case, that the 
debt to be secured is less than the amount of the note, even if it had been shown that 
plaintiffs held it as a pledge. 

The note being negotiable and having been acquired before maturity by the plaintiffs, the 
equities between the original parties can not be noticed in this suit. When one of the 
parties must bear a loss, he who has made it possible must suffer. 

In this instance, the mortgage is accessory to a principal obligation which it is designed to 
strengthen, and of which it is to secure the obligation ; and it follows the principal obli- 
gation, like a shadow follows its substance. 

A mortgage may be given for an obligation which has not yet risen into existence, and the 
provision of law which says “that the right of mortgage, in this case, shall only be 
realized in so far as the promise shall be carried into effect by the person making it,” 
applies only to cases between the parties to the contract, or in which the principal obli- 
gation is not negotiable. 


PPEAL from the Fourteenth Judicial District Court, parish of 
Morehouse. Ray, J. Jury trial. 8S. G. Parsons, for plaintiffs and 
appellants. D. 0. Morgan, Newton & Hall, for defendant and appellee. 
Lupe.tinGe, C. J. The plaintiffs are the indorsees of a note for 
$5000, which they allege they acquired before maturity, in good faith 
and in due course of business, and they sue the maker thereof for its 
amount. 

The defense is that the note was executed in favor of F. W. Michoux, 
for supplies advanced and to be advanced, to defendant; that the ad- 
vances amount to $1154 12, and that the balance of the note is with- 

36 
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out consideration. The note is secured by a mortgage and is paraphed 
ne varietur by the recorder. The case was tried by a jury, who ren- 
dered a verdict in favor of plaintiffs for $1094 12, without a mortgage, 
and plaintiffs appealed. 

It is contended that the plaintiffs are only the pledgees of the note 
and not the owners thereof. One holding a note as collateral security 
or as a pledge, to the extent of his debt, is the owner of the obliga- 
tion for all practical purposes. It is not shown, in this case, that the 
debt to be secured is less than the amount of the note, even if it had 
been shown that plaintiffs held it as a pledge. 

The note, being negotiable and having been acquired before ma- 
turity by the plaintiffs, the equities between the original parties can 
not be noticed in this suit. Where one of two parties must bear a 
loss, he who has made the loss possible, must suffer. The mortgage is 
accessory to a principal obligation, which it is designed to strengthen, 
and of which it is to secure the execution. C. C. 3284. And it fol- 
lows, the principal obligation, like a shadow follows its substance. 

The defendant admits the rule, that equities between the parties 
can not be urged against an innocent purchaser of commercial paper, 
acquired before maturity ; but he says that rule does not apply in such 
a case as this, because the note is paraphed ne varietur by the notary, 
and that charged him with notice, and that the act of mortgage, in 
Morehouse parish, showed that the note was for advances made and to 
be made. If this were true, it would result that mortgage notes or 
bonds are not negotiable; that the security, which is intended to give 
them value in the commercial world, destroyed their negotiability. 
The statement of the proposition shows its fallacy. The Civil Code 
declares that ‘‘a mortgage may be given for an obligation, which has 
not yet risen into existence.” Art. 3292; 10 R. 383. And 3293, which 
says ‘‘ the right of mortgage, in this case, shall only be realized in so 
far as the promise shall be carried into effect by the person making 


it,” applies to cases between the parties to the contract, or in which 


the principal obligation is not negotiable. 

The plaintiffs, however, have only asked to have the mortgage re- 
cognized to the extent of $3664.12, with interest from first May, 1873. 

It is therefore ordered and adjudged that the judgment of the dis- 
trict court be annulled, that the verdict be set aside, and that there be 
judgment in favor of the plaintiffs and against the defendant for five 
thousand dollars, with eight per cent. interest per annum from the 
first of December, 1873, and costs of both courts; and that the mort- 
gage referred to in the petition on the property therein described be 
recognized and made executory to the amount of $3664 12, with eight 
per cent. per annum interest from first May, 1873. 
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No. 575. 
ROBERTINE GREEN v. THE Baptist CHURCH OF SHREVEPORT. 


In this petitory action plaintiff claims that her posthumous birth destroyed her father’s 
will; that the executor became thereby incapable to act; and that the sale made by 
him, as such, conveyed no title to the purchaser, who subsequently transferred it to the 
defendant. 

Prima facie, the title acquired by the first purchaser was a good one. The property had 
been sold under an order of a competent court, made at the instance of one apparently 
authorized to apply for it. Purchasers are not bound, at their peril, to inquire, when 
property is advertised for sale by an executor, whether any thing has occurred, outside 
of court, to destroy the will under which he is acting. 

Besides, the succession of plaintiff’s father being insolvent, and the property which she now 
claims having been applied, as was proper, to the payment of his debts, it is not seen 
how she has been injured by the sale of which she complains. 

PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Looney, J. Fuqua, Calliham and Seay, for plaintiff and appellant. 

Nutt & Leonard, for detendant and appellee. 

MorGan, J. Plaintiff’s father, Robert Green, died in October, 1854. 
He constituted his wife Lizzie H. Green, his universal legatee, and 
appointed John J. Green his testamentary executor, who qualified as 
such. The property now in contest formed part of his succession. 

In February, 1855, the plaintiff was born. She is the issue of the 
marriage of Robert Green and Lizzie H. Green. At the time of her 
father’s death she was “ en ventre sa mére.” 

In June, 1856, the lots in question were sold. The sale was pro- 
voked by the executor. It was made under an order of court, and by 
auction. 

Plaintiff claims that her birth destroyed her father’s will; that the 
executor became thereby without power to act, and that the sale made 
by him conveyed no title. 

It is in evidence that Robert Green died insolvent. It is admitted 


that the proceeds of the property went toward the payment of his 
debts. 

Prima facie, the title acquired by the first purchaser was a good one. 
The property had been sold under an order of a competent court, 
made at the instance of one apparently authorized to apply for it. 


The records of the country showed that the executor was exercising 
the functions of his office at the time he asked for the order of sale. 
Purchasers are not bound, at their peril, to inquire, when property is 
advertised for sale by an executor, whether any thing has occurred 
outside of court, to destroy the will under which he is acting. 

Besides, her father’s succession being insolvent, and the property 
which she now claims having been applied, as was proper, to the pay- 
ment of his debts, we do not see how she has been injured by the sale 
of which she complains. 





SUPREME COURT OF LOUISIANA, 





Robertine Green v. The Baptist Church of Shreveport. 





The moral of her position is that the purchasers of her father’s 
property shall pay his debts, and the property itself be returned to 
her. To this we can not assent. 

It is therefore ordered, ad udged and decreed that the judgment of 
the district court be affirmed. 


LUDELING, C. J., dissenting. This is a petitory action by the heir 
of Robert Green. The detense is that the defendant holds the prop- 
erty by mesne conveyances from the purchaser at a probate sale of the 
succession of Robert Green. 

The sale was provoked and made by one who acted as the executor 
of the last will of Robert Green. At the time of the sale, the will, 
which appointed him executor, had been destroyed by the birth of a 
legitimate child of the testator subsequent to its date. ‘* The testa- 

“ment falls by the birth of legitimate children of the testator posterior 
to its date.” C.C. 1705. After the birth of the child there was no 
testament, and consequently no executor of Robert Green, deceased. 
And all the acts of said pretended executor were absolutely null. 2 R. 
258 ; 3 An. 271; 8 An. 378; 6 How. 550. 

Suppose a mere intermeddler, representing himself to be executor, 
had obtained an order to sell succession property and had made the 
sale ; could it be seriously pretended that such as ale could be held to 
be valid? I imagine not. 

It is contended, however, that John J. Green was acting under an 
appointment recognized by a court under an order of sale granted by 
a court of competent jurisdiction, and that therefore the sale was 
valid. The will having ceased to have validity after the birth of the 
child, ipso facto, all who dealt with him, were bound to inquire, if he 
filled the office legally. Otherwise the provisions of article 1705 is 
meaningless. J.J. Green had no right to ask for the order, and the 
court erred in making it, and it was without power or jurisdiction to 
authorize him, a stranger to the estate, to make the sale. The order 
itself was a nullity. ‘‘ Quod nullum est, nullum effectum producit.” 

The rule that a purchaser at a judicial sale is protected by the judg- 
ment of a court, has this extent only, that the innocent purchaser is 
protected from irregularities which precede the judgment. 23 An. 446. 
It has no application to this case, for the plaintiff does not complain 
of mere want of formalities preceding the order of sale; but of the 
order itself as null and void. The complaint is that succession prop- 
erty, the heir to which was a minor, was sold under an order granted 
when both the succession and the minor were unrepresented, and at 
the instance of a total stranger to the succession. There is no excep- 
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tion in this case that the minor has not offered to return the price of 
the property which may have gone to pay the debts of the succession ; 
and therefore I think there should be judgment in her favor for the 
land, and a writ of possession to issue only, when she reimbursed to 
defendant the portion of the price which went to pay the debts of the 
succession. For the foregoing reasons I dissent. 

Rehearing refused. 





No. 586. 
R. H. Linpsay v. W. A. Wrieurt. 


This is an action of boundary. The judge @ quo erred in receiving the report of the survey- 
ors, which was not made in conformity to law. Revised Code, 834. 


PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Looney, J. Nutt & Leonard, for plaintiff and appellee. Land & 
Taylor, for defendant and appellant. 

Wyty, J. This is an action of boundary. The defendant prayed 
for,a survey and the court commissioned Watts, Levenworth, and Par 
sons, surveyors, to make the survey. Their reports were objected to 
and a new survey was ordered. The court directed surveyors Melvin, 
DeVoe, and Crain to make a survey, and in the order required them 
‘*to give due notice to the parties in writing of the time and place 
when the survey will be made by you, and you will call upon them 
for their title deeds and make due return,” ete. 

At the trial defendant excepted to the reports of these surveyors, 
because the process verbal of the survey does not show that the parties 
in interest were notified in writing of the time and place of making 
the survey. The judgment of the court was based on the report of 
surveyors Melvin and DeVoe, and from it the defendant appeals. 

The report of these surveyors should not have been received. 
“* Whenever any surveyor is called on to fix the limits between adja- 
cent estates, it is his duty to notify in writing the owners interested 
therein to be present at the work, if they think proper, and to inform 
them of the day and hour when he will proceed to fix the limits; and 
he is bound in his process verbal to make mention of the notice he 
may thus have given of the names of the parties notified and of the 
date of the notice. * * * Revised Code, 834. 

It is therefore ordered that the judgment herein be set aside, and 
it is decreed that this case be remanded for new trial, and to be pro- 
ceeded in according to the views herein expressed, appellee paying 
costs of appeal. 
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No. 554. 


‘“G. W. KimprouGcnu, Administrator, v. WALKER and VAUGHT and 
R. B. Topp. 


An injunction, which was subsequently dissolved, was obtained in the parish court of t! 
parish of Morehouse, by Walker and Vaught, and an injunction bond for $500 given, 
with R. B. Todd as security. This suit is to make both principals and surety responsible 
in damages for the injunction wrongfully taken, without regard to the amount specified 
in the bond. 

As to Walker and Vaught, the principals, the plea to the jurisdiction of the court was prop- 
erly maintained. They must be sued at their domicile, which is New Orleans. 

As to the security, who resides in the parish, the plea to the jurisdiction ratione materi is 
not tenable. It is the demand which must test the jurisdiction, and the demand in this 
case is over $7000, the plaintiff contending that the liability of the security is not limited 
to the bond. 

The plea of res judicata is not tenable, because in the cases cited and in which it is alleged 
that the cause of action now presented had been pleaded, nothing was said in regard to 
damages, as that question was not properly at issue. 


PPEAL from the Fourteenth Judicial District Court, parish of 
Morehouse. Ray, J. OC. T. Dunn, for plaintiff and appellant. Todd 
& Brigham, for defendants and appellees. 

LupELING, C. J. This is a suit for seven thousand two hundred and 
sixty-two dollars, for damages for the wrongful suing out of an injunc- 
tion by Walker and Vaught, residents of New Orleans, in 1869, to 
prevent the sale of property belonging to the succession of W. R. 


Ward. 

The injunction was obtained in the parish court, and an injunction 
bond for $500 was given with R. B. Todd as security. This suit is to 
make both principals and surety responsible for said damages, without 
regard to the amount specified in the bond. 

The defendant pleaded to the jurisdiction of the court ratione per- 
sone as to the principals, and ratione materi@ as to the security. They 
further pleaded res judicata. These pleas were sustained, and the 
plaintiff has appealed. 

As to Walker and Vaught, the plea to the jurisdiction of the court 
was properly maintained. They must be sued at their domicile. 

As to the surety, the plea is not tenable; it is the demand which 
must test the jurisdiction of the court ratione materia. The demand 
in this case is over $7000, the plaintiff contending that the liability of 
the surety for damages is not limited to the bond. It is evident that 
this question, thus raised, could never be decided if the plea be good, 
for no court would have original jurisdiction in the matter, if the dis- 
trict court has not. 

The plea of res judicata is not tenable. 

Nothing was said in regard to damages in the cases in which the 
injunctions were dissolved, because the question of damages was not 
properly at issue in said cases. 1 Rob. 142; 9 An. 303. 
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It is therefore ordered that the judgment of the district court be re- 
versed, and that there be judgment dismissing the plaintiff’s demand 
against Walker and Vaught, for want of jurisdiction of the court a 
qua, with costs; and that the case be remanded to the court of the first 
instance, to be proceeded with according to law against the defendant 
Robert B. Todd, the appellee Todd to pay the costs of appeal. 


Wrty, J., dissenting. Walker and Vaught, alleging that they were 
mortgage creditors of the succession of W. R. Ward, and were pro- 
ceeding to foreclose their mortgage in the district court, enjoined the 
sale of the mortgaged property ordered by the parish court on fifteenth 
December, 1869, R. B. Todd being their surety on the injunction bond 
for five hundred dollars. It was subsequently determined by this 
court on the trial of said injunction, that they were not mortgage cred- 
itors, but ordinary creditors of said succession ; that they had no right 
to enforce the mortgage set up by them, and the injunction was dis- 
solved, nothing being said in the decree in reference to damages which 
were claimed in that suit. Plaintiff, the administrator of the succes- 
sion of Ward, now sues for $7500 damages, which he alleges the suc 
cession incurred on account of the wrongful issuing of said injunction, 
said damages consisting of $500 attorney’s fees and $7000 loss sus- 
tained by said succession in the depreciation of the value of the mort- 
gaged property pending the injunction, which suspended the sale 
thereof from December, 1869, till August, 1871. 

Plaintiff, in his brief, bases his action for damages on the injunction 
bond, and contends that although said bond is only for five hundred 
dollars, the surety is liable in solido with his principals for whatever 
damages plaintiff has sustained on account of said injunction. I agree 
with the majority of the court that the suit must be dismissed as to 
Walker and Vaught, citizens of New Orleans, for want of jurisdiction 
‘ratione persone. They must be sued before their own judge. C. P. 
162. But 1 differ with the majority of the court in regard to the juris- 
diction of the court a qua as to Todd, the surety on the injunction 
bond. As to him, I think the district court was without jurisdiction 
ratione materia, his obligation on the bend (the matter in dispute) 
being less than $500. 

The plaintiff can not be serious in alleging that the surety on an 
injunction bond is liable beyond the amount thereof in a suit based, 
as he contends in his brief, on the bond. Indeed, the bond evidences 
the only obligation of Todd, the surety, and it alone gives any cause 
of action against him. Without the bond Todd was a stranger to the 
suit which caused the damages of which plaintiff complains. Here 
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then is a suit based on a bond for $500, and the plaintiff proposes to 
give the district court jurisdiction by a simple allegation that Todd, 
the surety, owes him on said bond $7500. The demand beyond $500 
is purely fictitious, and ought to be entitled to no more weight than a 
like allegation would have in a suit based on a note for $500. 

It will not be pretended that if Mr. Todd were sued upon a note for 
$500 the attorney for plaintiff could give the district court jurisdiction 
by simply alleging that he owed on said note $7500, or any other sum 
in excess of what appeared on the note itself. But it is gravely argued 
that as plaintiff claims that Todd owes him on the $500 bond $7500, 
the parish court was without jurisdiction to determine that question, 
that is, whether he owes on the bond more than the amount thereof. 
The same might with equal apparent seriousness be said of a suit on a 
note for $500 where the plaintiff would claim $7500. In my opinion 
the argument is frivolous. It was impossible to give the district court 
jurisdiction of a suit against a surety on a bond for $500, simply 
because ingenious counsel in framing the petition assert that he owes 
on said bond more than ten times the amount thereof, or $7500. Courts 
deal with substances not shadows—realities, not fictions. I think the 
jurisdiction of the court, as fixed in the constitution, should not be 

altered by such a shallow device. I therefore dissent. 

Rehearing refused. 








No. 528. 


THe Mayor AND SELECTMEN OF THE TOWN oF Homer v. T. S. 
MERRITT et als. 


The plea that the securities are not bound because their principal was not legally collector, 
and because much of the money collected as licenses and fines had not been legally 
assessed, can not be maintained. 

These questions can not be raised in this collateral manner. It.is a fact that the principal 
on the bond did act as collector, at least under color of authority, and that he did collect 
the licenses and fines imposed by those who were acting under color of authority. He® 
must account for the moneys collected by him, even though unduly collected, and the 
sureties bound themselves to do so if he did not. 

There is no merit in the defense that the sureties are bound only for such moneys as the 
principal collected during the first month of the term of his office, as he was required by 
law to make monthly settlements. It is evident that a violation of duty by the princi- 
pal, can be no excuse for the sureties, who are bound for the consequences of all viola- 
tions of his duties. 


PPEAL from the Eleventh Judicial District Court, parish of Clai- 
borne. Trimble, J. Jury trial. Egan & Hayes, for plaintiffs and 
appellees. J. & J. W. Young, for defendants and appellants. 
Lupe.ineG, C. J. The plaintiffs sue the principal and his sureties 
on a bond given as collector of the town of Homer, the principal hav- 
ing embezzled the moneys collected by him. 
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The principal defenses are, that the securities are not bound for 
licenses and fines collected by their principal, which were illegally 
assessed ; and that their principal was not legally elected collector, etc. 

The case was tried by a jury, who rendered a verdict for the plain- 
tiffs, and judgment was rendered in accordance with said verdict. 
Defendants have appealed. 

There are bills of exceptions in the record which, however, it is not 
necessary to notice in this opinion more particularly, as they practi- 
cally present the questions presented by their answer, to wit: that the 
securities are not bound, because their principal was not legally col- 
lector, and because much of the moneys collected as licenses and fines, 
had not been legally assessed. 

These questions can not be raised in this collateral manner. It is a 
fact that the principal on the bond did act as collector, at least, under 
color of authoricy; and that he did collect the licenses and fines im- 
posed by those who were acting under color of authority; be must 
account for the moneys collected by him even though unduly collected, 
and the sureties bound themselves to do so, if he did not. Nor is there 
any merit in the defense that they are bound only for such moneys as 
the principal collected during the first month of the term of his office, 
as he was required by law to make monthly settlements. It is evident 
that a violation of duty by the principal, can be no excuse for the 
sureties, who are bound for the consequences of all violations of his 
duties. 

It is therefore ordered that the judgment of the lower court be 
affirmed, with costs of appeal. 





No. 526. 


State or Louisiana ex rel. Jacosp A. MEYER v. JosHUA VAN TROMP. 


This is a contest for the office of recorder of the parish of West Feliciana. The vacancy 
having occurred when the Senate was not in session. the nomination to fill the same was 
properly made at the called session which was the “next session” after the vacancy 
occurred. To fill this vacancy the Governor had the power to nominate whom he 
pleased, and this without regard to any appointment he nad made during the recess. 


PPEAL from the Seventh Judicial District Court, parish of West 
A Feliciana. Hewes, J. Jurytrial. W. W. Leake, district attorney 
ad hoc, S. J. Powell, for relator and appellant. Farrar & Montgomery, 
for defendant and appellee. 

Morean, J. When the Senate was in recess, a vacancy occurred in 
the office of recorder of the parish of West Feliciana. Van Tromp 
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was appointed to fill it. The Governor afterward convened the Legis- 
lature in extra session. 

At this session be nominated J. C. Meyer for the office. The nomi- 
nation was confirmed, and a commission was issued to him. 

Van Tromp claims that the appointmeut of Meyer was illegal, and 
refuses to give him up the office. 

The vacancy ‘having occurred when the Senate was not in session, 
the nomination to fill the same was properly made at the called session, 
which was the ‘‘ next session” after the vacancy occurred. To fill this 
vacancy the Governor had the power to nominate whom he pleased, 
and this without regard to any appointment he might have made 
during the recess. 

The nomination by the Governor of the plaintiff, his confirmation 
by the Senate, and the possession of his commission, entitles him to 
the office which he claims. 

The views thus expressed, renders it unnecessary to examine the 
bills of exceptions, which are in the record. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be avoided, annulled and reversed, and that there be 
judgment in favor of the plaintiff decreeing him to be entitled to the 


office of recorder of the parish of West Feliciana, and that he be put 
in possession thereof, in conformity with the prayer of his petition, 
and that the injunction prayed for by the plaintiff and as against the 
said defendant be made. perpetual, defendant to pay the costs in both 
courts. 





C. W. Keerine v. ArTHUR, STONE & Co. 


The judgment of the lower court, predicated upon the ground that the proceedings in bank- 
ruptcy in relation to plaintiff in injunction are still pending, and that execution on the 
defendant’s judgment can not legally issue until the final judgment of the bankrupt 
court decreeing a discharge of the bankrupt, or not, be rendered, is correct. 

The defendants made themselves parties to the bankrupt proceedings, opposing the dis- 
charge of the plaintiff, and the matter remains undecided in the bankrupt court. He 
has the right to have the execution suspended until the final action of said court. 


PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Looney, J. Duncan & Moncure, for plaintiff and appellee. Land 

& Taylor, for defendants and appellants. 
TALIAFERRO, J. The plaintiff enjoins the execution of a judgment 
rendered against the firm of McVean, Thompson & Keeting, of which 


he was a member. The grounds are stated to be: 
First—That tne debt on which the judgment was rendered was con- 
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tracted before his marriage and the property seized and about to be 
sold to satisfy the judgment is community property, and can not be 
subjected to the payment of his debts contracted anterior to his mar- 
riage. 

Second—That on the thirteenth of May, 1868, the plaintiff made a 
surrender in bankruptcy and was adjudged a bankrupt by the proper 
court—that the proceedings in bankruptcy are still pending and un- 
decided and operate a stay or suspension of all further legal proceed- 
ings against him and his property pending these in the bankrupt court. 

The defendants moved to dissolve the injunction on the following 
grounds: 

First—That the lots and property seized, although acquired after 
marriage, are liable to seizure and sale for the debts of the husband 
contracted anterior to the existence of the community. 

Second—Because if plaintiff were adjudged a bankrupt before judg- 
ment was readered against him in favor of Arthur, Stone & Co. plain- 
tiff should have pleaded his bankruptcy as a bar before judgment was 
rendered against him; and having failed so to plead, he can not by 
means Lf injunction set up a defense or exception which he could have 
pleaded before judgment. 

Third—Because plaintiff’s petition on its face discloses no cause of 
action. 

Cn the trial of this motion the injunction was sustained on both the 
greunds upon which it was based, and the motion was overruled. 
Tie defendants then answered to the merits, and the case was tried on 
the same issues presented on the trial of the rule, and with the same 
result, except that the court, on the trial on the merits, did not pass 
apon the first ground of the injunction, and consequently only main- 
tained the injunction until the final judgment and decree of the bank- 
rupt court shall be rendered, reserving to both parties all their legal 
rights and remedies under the pleadings. 

The defendants have appealed. 

In this court the plaintiff prays an amendment of the judgment so 
as to render the injunction perpetual, and to allow him damages for 
an illegal seizure of his property as prayed for in his original petition. 

We deem it unnecessary to pass upon the question raised by the 
first ground stated as cause for the injunction. The judgment of the 
lower court predicated upon the second ground, namely, that the pro- 
ceedings in bankruptcy are still pending, and that execution on the 
defendants’ judgment can not legally issue until the final judgment of 
the bankrupt court decreeing a discharge of the bankrupt or not be 
rendered, we think correct. 

In the case of Gallagher v. Michel, 26 An. 41, it was held that, as 
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plaintiff did not set up his discharge in bankruptcy as a defense before 
judgment, he could not afterward make it cause for injunction. It is 
argued that if a discharge in bankruptcy must be pleaded before judg- 
ment, so ought also a mere adjudica‘ion which operates merely a stay 
of proceedings. In the case of Gallagher a discharge was decreed 
before final judgment in the State court, and he might have pleaded 
that discharge. 

In the case at bar no discharge has yet been decreed, and therefore 
the plaintiff could not plead a discharge before judgment. If he ulti- 
mately obtains a discharge, it will operate a release from the debt for 
which the defendants have obtained a judgment against the plaintiff, 
and upon which they have issued the execution enjoined by him. 
These defendants made themselves parties tu the bankrupt proceed- 
ings, opposing the discharge of the plaintiff, and the matter remains 
undecided in the bankrupt court as to whether the plaintiff will be 
discharged or not. He has the right to have the executien suspended 
until the final action of the bankrupt court. Mosby v. Steele, 7 Ala. 
229; James on Bankruptcy, pp. 98 and 99. 

It is therefore ordered that the judgment of the district murt be 
affirmed with ests. | be 








No. 520. 


Tue STATE OF LOUISIANA v. ALCEE HARRIS AND TONEY NELLUM. 


Alcee Harris and Toney Nellnm were indicted for murder. No severance was asked b; 
either of the defendants. On the trial evidence of confession by Nellum was offered 
against him, not objected to and received. The position taken by Alcee Harris that it 
involves her in the crime, that it was hearsay, and therefore not admissible, can not be 
maintained. The evidence was only offered against Nellum and admitted as to him. It 
was not, under the instguctions of the judge, used against Alcee Harris. Hence she can 
not complain. It must be presumed that the jury followed the instructions of the judge. 

Both defendants moved for a new trial, which was refused. As no question of law is pre- 
sented in either of these motions, this court can not consider the legality of the judge's 
rulings upon them. 

The word willful is not sacramental, and its omission in the indictment does not vitiate that 
instrument. Defendants are charged with having feloniously murdered the deceased. 
The felonious murdering was necessarily a willful act. Whether it was willful and 
felonious were questions of fact which it was the province of the jury to decide. 


PPEAL from the Fourteenth Judicial District Court, parish of 
Ouachita. Ray, J. Criminal case. OC. T. Dunn, district attorney, 
for plaintiff and appellee. Robert J. Caldwell, for defendants and ap- 
pellants. 
Moraan, J. The accused were indicted and found guilty of the 
murder of Henry Harris. They were sentenced to be hung, and have 
appealed to us. 
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On the trial Alcee Harris objected to the introduction of the testi- 
mony of T. McEnery, a witness on the part of the State, who swore 
that Nellum had confessed to the murder of the deceased, his con- 
fession involving her in the crime. No severance was asked by either 
of the defendants. The testimony of McEnery was not objected to 
by Nellum. Alcee contends that, as to her, it was hearsay, and there- 
fore inadmissible. This evidence was only offered and received as 
against Nellum, and as to him it was admissible. She also contends 
that the evidence was inadmissible because McEnery, to whom the 
contession was made, had no authority to arrest and detain Nellum, 
McEnery being a private citizen, clothed with no authority. 

As this testimony was not used against her, under the instructions 
of the district judge, she can not complain. She urges that it had an 
effect upon the jury. But we must presume that the jury followed 
the instructions of the court, and that her conviction resulted from 
evidence other than McEnery’s. 

They both moved for a new trial, on the ground that the verdict of 
the jury was contrary to law and the evidence. The new trial was 
refused. As no question of law is presented in either of these motions, 
we can not consider the legality of the judge’s rulings upon them. 
Both defendants then moved for an arrest of judgment. They aver 
that the indictment is fatally defective, inasmuch as it reads: ‘‘ And 
him (Henry Harris) they, Aleee Harris and Toney Nellum, did feloni- 
ously, and of their malice aforethought, kill and murder then and 
there; when in fact and in law the indictment should contain, and the 
State should have alleged and inserted a count that the parties to the 
indictment did feloniously, willfully, and of their malice aforethought, 
kill and murder the deceased. In simple phrase, they contend that 
the word willful is not to be found in the indictment ; that this word 
is sacramental, and that being omitted the indictment is worthless. 

We can not assent to their proposition. They are charged with 
having feloniously murdered the deceased. The felonious murdering 
was necessarily a willful act. The word willful is not sacramental in 
an indictment for murder. If the killing had not been willful, it 
would not have been murder; if it had not been felonious, it would 
not have been murder. Whether it was willful and felonious, were 
questions of fact which it was the province of the jury to decide, with- 
out deciding which against them, they could not have been convicted. 

The district judge has not erred in his rulings in this case, and the 
law must take its course. 

Judgment affirmed. 

Rehearing refused. 
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No. 522. 


Succession oF Everett MILLER—Contestation in regard to adminis- 
tration and oppositions to the account filed by the Public Admin- 
istrator. 


The law establishing the oflice 6f public administrator did not repeal the clause of the arti- 
cle of the Civil Code, giving the wife, under certain contingencies, the right to adminis- 
ter the succession of her husband. The succession of Miller is not of that class of 
vacant successions which the law authorizes the public administrator to administer 
virtute officii. 

The judgment of the court below is erroneous in allowing commissions to the public admin- 
istrator. He was wholly without right to administer the estate, and he knewit. His 
pretension that he was appointed to administer provisionally, does not help his case. 
The provisional appointment was improperly made. 

The provisional appointment of the public administrator to administer an estate applies only 
to cases of contestation between third parties, not to cases where the public adminis- 
trator himself is a contestant, and especially where he puts up that contestation for his 
own profit. 

Whatever charges have been incurred for inventory, appraisement and proceedings to put 
the opponent, Mrs. Miller, in possession, are to be at the cost of the succession, but not 
the costs incurred by her opposition to the public administrator's claim to administer the 


estate. 

PPEAL from the Parish Court, parish of Ouachita. Baker, J. 

Robert J. Caldwell, for public administrator, appellant. S. D. 
McEnery, for Mrs. Miller, opponent and appellant. John H. Dink- 


grave, for absent heirs, appellants. 
TALIAFERRO, J. This case presents a very unseemly controversy, 


brought on by the mistaken course pursued by the public administra- 
tor of the parish in assuming in that capacity the administration of 
the estate. Everett Miller died in Monroe on the ninth of October, 
1874, leaving a wife, who was entitled to the administration of his sue- 


cession, Civil Code, article —. 

The law establis!iing the office of public administrator did not repeal 
the clause of that article giving the wife, under certain contingencies, 
the right to administer the succession of her husband. The succession 
of Miller is not of that class of vacant successions which the law author- 
izes the public administrator to administer virtute offcii. 

The facts seem to be that, only two or three days after the decease of 
Miller, an attorney, acting on behalf of the widow, was awaiting the 
arrival of the parish judge at his office in order to present her petition 
for the administration, when the public administrator, aware of this 
fact, anticipated her application by posting out to the residence of the 
judge, some four miles out of town, and procured an order for the ad- 
ministration. 

Mrs. Miller filed an opposition, praying to be put in possession under 
article 930 R. C. This opposition was sustained by the parish judge, 
and an order rendered that the effects of the succession be put into 
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her possession upon the filing by her of the required bond. The bond 
was furnished, but the putting into possession was not carried into 
effect. 

The testimony of certain parties residing at a distance, was taken 
under commission, for the purpose of establishing that there were 
heirs of Miller entitled to the estate. These parties afterward ap- 
peared and opposed the delivery of the succession to Mrs. Miller, and 
prayed to be recognized as the heirs of Miller and placed in possession 
of the estate. A counsel of absent heirs was appointed. 

On the same day that the opposition of Mrs. Miller was filed, the 
judge appointed the public administrator to administer provisionally 
until the rights of the respective claimants should be finally deter- 
mined. 

An order was obtained upon application of the widow, that the act- 
ing administrator file an account. Under this order he filed an account 
nearly every item of which was opposed by her. The effort made to 
establish heirship in any of the parties from abroad, proved a failure. 

It came out that Miller, the decéased, was illegitimate. The rela- 

tionship of the persons claiming his succession, one the uncle and the 
other an aunt, could not sustain their pretensions to the inheritance of 
his succession. The surviving wife was left without competitors for 
the heirship, and was properly decreed entitled to the property. The 
debts of the deceased, it seems were few and unimportant. 
. Judgment was rendered on the opposition to the account, and the 
application of Boyer and Caroline Nestley to be recognized as heirs of 
the deceased. The application of these parties was dismissed at their 
costs. The account was homologated in all its parts, except that the 
amount on which the percentage allowed as commissions was reduced 
to $2457, instead of allowing it on the whole amount of the succes- 
sion. The administrator was authorized to retain #122 85 for his com- 
missions; also $100 to pay attorney’s fees for the succession, and to 
retain the sum stated in the account to pay clerk’s costs. The costs 
of Mrs. Miller’s opposition and those accruing on the homologation of 
the final account, to be borne by the succession. The decree finally 
ordered, that in default of delivering to Mrs. Miller the property 
within ten days, a writ of possession issue. 

From this judgment both parties appealed. 

The judgment is erroneous in allowing commissions to the public 
administrator, and in allowing the sum of one hundred dollars for 
attorney’s fees. The public administrator was wholly without right to 
administer the estate. He knew that the deceased had left a wife, and 
he was in hot haste to procure an order granting him the administra- 
tion before her application for it could be presented, and which he 
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knew was already prepared and about to be presented. His preten- 
sion that he was appointed to administer provisionally, does not help 
his case. The provisional appointment was improperly made. The 
provisional appointment of the public administrator to administer an 
estate, applies only to cases of contestation between third parties— 
not to cases where the public administrator himself is a contestant, 
and especially where he gets up that contestation for his own profit. 
If this were otherwise, the public administrator could not be prevented 
from clutching every succession that opens within the range of his 
authority. By setting up his claim to administer and invoking opposi- 
tion, he would get the provisional administration and claim his com- 
missions, and thus he might levy a kind of tribute upon every succes- 
sion that opened within the limits of the parish in which he exercises 
his functions. 

The pertinacity with which the public administrator in this case has 
held possession of the succession after an order was rendered for the 
delivery of it to the opponent, and after she had furnished the required 
bond, is anything but commendable. His pretense being that he had 
the right to retain it until he was paid the commissions he charges, 
not one cent of which he is entitled to, has no force. 

Whatever charges have been incurred for inventory, appraisement, 
and proceedings to put the opponent, Mrs. Miller, in possession, are to 
be at the cost of the succession ; but not the costs incurred by her 
opposition to the public administrator’s claim to administer the estate. 
The charge of three dollars for photographing the deceased to be re- 
jected. By his own showing the public administrator has collected 
rents due the estate to the amount of $77. And it appears that he has 
paid out of the funds of the succession for taxes due by the estate 
$24 20. Insurance on buildings $20, and $5 for grave digging. These 
charges were properly allowed as charges against the succession. 
But we do not find the data sufficiently explicit to determine with 
certainty the amount of funds that came into his hands belonging to 
the succession, nor the amount he paid that inured to the benefit of the 
succession. We conclude, however, that the latter were covered by 
the former and that the estate owes him nothing. 

It is therefore ordered that the judgment of the parish court, so far 
as it rejects the claims of Christian Boyer and Caroline Nestly to be 
recognized as the heirs of Everett Miller, deceased, and rejects the 
claim of $75 fee for counsel for absent heirs, be affirmed, and in 
all other respects that it be annulled, avoided and reversed. It is 
further ordered that the costs incurred in procuring the appointment 
of the public administrator to administer the estate, and all costs in- 
curred by and growing out of the contestation for the administration 
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be paid by the public administrator. There is reserved to him the 
right to claim from the succession or the heir in possession any sum 
which may be found owing to him, if any, for money advanced or 
paid by him, and which inured to the benefit of the succession; the 
right being reciprocally reserved to Mrs, Miller, or the succession, to 
require him to account for all funds belonging to the succession re- 
ceived by him. It is lastly ordered that a writ of possession issue, 
and the sheriff is ordered to proceed forthwith under the same to put 
into the possession of Ciarlotte Temple Miller, surviving wife and 
heir of Everett Miller, deceased, all the property of every kind belong- 
ing to his succession. 


No. 55f. 


STATE ex rel. Oscar J. Forstatut v. Tae Boarp or LIQUIDATION. 


The relatur is the holder, for various persons, of bonds known as the Levee Bonds, and of 
other bonds issued for “ paying certain debts” under the act of fifteenth of February, 
1866. He prays for a mandamus compelling the board of liquidators to fund his bonds. 
Critically considered, he rests his rights so to do upon the sole ground that the act of 
the Legislature, No. 11, of the session of 1875, is unconstitutional. The issue is made 
up by the answer of the board, as well as of the State, which denies the validity and 
legality of the bonds. That issue is, whether the act No. 11, acts of 1875, conflicts with 
the amendment to the constitution adopted in 1874, and the act No. 3, of the acts of 
1874, which this amendment was intended to make irrepealable and unalterable by a 
subsequent Legislature. 

All holders of bonds issued by the board under the act of 1874 are protected in their rights. 
The Legislature can pass no law affecting their validity; for this would be impairing a 
contract already consummated. 

But the relator has made no contract with the State under this act. His bonds are not 
bonds issued under this statute. He asks that bonds be given him in exchange for 
those he holds. 

There is nothing unconstitutional in an act of the Legislature which gives to the citizens of 
the State the right to see that no claim set up against it shall be passed until the validity 
thereof is ascertained. There is no violation of any contract with the relator by the 
act in question, because, at the time the act was passed, no contract existed under the 
act of 1874 between him and the State. The bonds he holds now are in the same con- 
dition that they were prior to the passage of either of the acts now under consideration. 

The act No. 11 of the acts passed at the extra session of the Legislature of 1875 and approved 
on the seventeenth May of the same year does not conflict with the amendment to the 
constitution adopted in 1874, and is therefore constitutional. 

The levee bonds in the possession of the relator are valid obligations against the State, and 
should be fanded. 

In so far as relates to the bonds alleged to have been issued under the statute approved 
February 15, 1866, the application of the relator to have them funded must be dismissed 
on account of a discrepancy in the proof of their issuance which can not be supplied. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J." A. P. Field, Attorney General, J. Q. A. Fellows, J. B. 
Cotton, for defendants and appellants. O. 7. Bemiss, for relator and 
appellee. 
MorGan, J. Section 1 of act No. 3, session acts of 1874, page 39, 
provides: ‘*That for the purpose of consolidating and reducing the 
— 
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floating and bonded debt of the State, the Governor, Lieutenant Gov- 
ernor, Auditor, Treasurer, Secretary of State and Speaker of the 
House of Representatives are hereby authorized to cause to be pre- 
pared, and to issue bonds, to be known as consolidated bonds of the 
State of Louisiana, of the denominations of one hundred, five hundred 
and one thousand dollars, to the amount of fifteen millions of dollars, 
or so much thereof as may be necessary, all payable forty years from 
the first day of January, 1874, and all to be numbered consecutively, 
and made payable to bearer, and to bear interest at the rate of seven 
per cent. per annum, payable semi-annually in the city of New York 
and city of New Orleans on the first day of July and January of each 
year, and coupons for such interest shall be annexed thereto; said 
interest and principal to be payable in lawful money of the United 
States.” 

Section 3 provides: ‘‘ That the bonds authorized by section one 
shall be signed by the Governor, Auditor and Secretary of State, and 
the coupons shall be signed by the Auditor and Treasurer ; and when 
so prepared said bonds shall be exchanged by the board of liquidation 
for all valid outstanding bonds of the State and all valid warrants 
drawn previous to the passage of this act by the respective Auditors 
of Public Accounts of the State on the Treasurer thereof, except war- 
rants issued by the Auditor in payment of the constitutional officers 
of the State, at the rate of sixty cents in consolidated bonds for one 
dollar in outstanding bonds and all valid warrants ; provided, that the 
holder of any bond or valid warrant rejected by a majority of said 
board may apply by petition to the proper court for relief, and if final 
judgment shall be rendered in his favor against said board, it shall be 
the duty of said board to fund his said claim in bonds at the rate pro- 
vided by this act.” 

The same Legislature, at the same session, proposed an amendment 
to the constitution of the State. The first number of this amendment 
is as follows: 

‘*The issue of consolidated bonds authorized by the General As- 
sembly of the State, at its regular session in the year 1874, is hereby 
declared to create a valid contract between the State and each and 
every holder of said bonus, which the State shall by no means and in 
no wise impair. The said bonds shall be a valid obligation of the 
State in favor of any holder thereof, and no court shall enjoin the pay- 
ment of the principal or interest thereof, or the levy ard collection of 
the tax therefor ; to secure such levy, collection and payment, the judi- 
cial power shall be exercised when necessary. ‘The tax required for 
the payment of the principal and interest of said bonds shall be 
assessed and collected each and every year until the bonds shall be 
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paid, principal and interest, and the proceeds shall be paid by the 
Treasurer of the State to the holders of said bonds as the principal 
and interest of the same shall fall due, and no further legislation or 
appropriation shall be requisite for the said assessment and collection 
and for such payment from the treasury.” 

This amendment was adopted, and it now forms part of the organic 
law of the State. 

The Legislature, at an extra session held in 1875, act No. 11, p. 110, 
enacted : 

‘* That the Board of Liquidation constituted by the second section 
of act No. 3, approved January 24, 1874, entitled an act to provide for 
funding obligations of the State by exchange for bonds, etc., is hereby 
prohibited from issuing any bonds in exchange for any outstanding 
bonds of the State or warrants drawn previous to the passage of said 
act by the respective Auditors of Public Accounts of the State on the 
treasury thereof, forming items of State indebtedness, the legality or 
validity of which may have been, or may hereafter be, questioned, 
until said bonds or warrants shall first, by final decree of the Supreme 
Court of the State of Louisiana, have been declared legal and valid 
obligations against the State of Louisiana, and that the same were 
issued in strict conformity to law, and not in violation of the constitu- 
tion of this State or of the United States, and for a valid consideration; 
that any person assessed for State taxes is hereby authorized in his 
own name to institute suit or to intervene in any suit which may now 
or hereafter be instituted in a court of competent jurisdiction in the 
parish of Orleans against said Board of Liquidation, to test the legal- 
ity and validity of any issue of bonds of the State, or warrants drawn 
previous to the passage of said act No. 3 by the Auditor of Public 
Accounts on the State treasury, the legality and validity of which 
may have been or may hereafter be questioned, and to inquire into 
the consideration for which said bonds or warrants may have been 
issued, and in his own name to prosecute such suit or suits to a final 
termination; and until the legality and validity of each and every 
issue of bonds and warrants as aforesaid shall have been finally passed 
upon and determined by the Supreme Court of the State of Louisiana ; 
and that in order to facilitate and bring to a speedy determination all 
matters in controversy, as provided for in this act, every suit hereby 
instituted shall have precedence in all courts over all other cases, and 
to be fixed by motion of either party ; the day of trial to be named in 
the motion fixing such cases for trial to give way thereto ; that all costs 
incurred in any suits under this act, to the extent of one suit carried 
to a final issue, as to each separate issue of bonds or warrants, the 
legality, validity or consideration of which are questioned, if the court 
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shall so determine, shall be borne by the State of Louisiana, and 
which costs, on approval of the court, shall be warranted for by the 
Auditor of Public Accounts on the State Treasurer, to be paid out of 
any funds in the treasury not otherwise appropriated ; provided, that 
any holder or holders of bonds or warrants whose legality, validity or 
consideration is questioned in any suit or suits brought under the pro- 
visions of this act, may intervene in said suit or suits, and that the 
costs of such interventions shall abide the results of the suits in which 
such interventions shall be filed.” 


Section two provides, ‘‘ That the following issue of bonds and Wwar- 
rants, so far as the same may be now outstanding, are declared ques- 
tioned and doubtful as to their legality and validity, and said board of 
liquidation are hereby prohibited from issuing bonds authorized by 
section one of act No. 3 of 1874, in exc! ange therefor until the legality, 
validity and consideration of the same shall have been tested under 
the provisions of this act, and a final decree rendered as to their 
legality, validity and consideration, to wit: 

Here follows a list of the bonds whose validity is questioned, among 
which are to be found: 


‘‘ Bonds under act No. 115, approved March, 1867, for expenses of 
building levees, $4,000,000 ; bonds under act No. 32, approved February 
25, 1870, for work done or to be done on the levees, $2,960,000.” 

The relator asserts that he is the holder, for various parties, of 149 
bonds, known as the levee bonds, for $1000 each, and 38 bonds of 
$1000 each, issued for ‘‘ paying certain debts” under the act of fifteenth 
February, 1866. He avers that-it is made the duty of the Board of 
Liquidation to cause to be prepared and to issue bonds to be known as 
the consolidated bonds of the State of Louisiana, which bonds, when 
so made by the board and signed, shall be exchanged by the board for 
all valid outstanding bonds of the State, and all valid warrants. He 
proves, without objection, although he does not allege it, that he pre- 
sented his bonds to the Board of Liquidators, who declined to exchange 
them for bonds as provided in the act of twenty-sixth January, 1874, 
upon the ground that they were prohibited from doing so under the 
act of seventeenth May, 1875. He prays for a mandamus compelling 
the Board of Liquidators to fund his bonds. He avers that the act 
entitled “‘an act supplemental to the act approved January 26, 1874, 
is in conflict with act No. 3 of 1874, to which it is a supplement, and 
is ‘‘an attempt on the part of the Legislature to control the action of 
the Funding Board, and thereby deprives the holders of the bonds and 
other evidences of debt of their rights as defined under act No. 3 of 
1874, and is, to that extent, a violation of the compact entered into 
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between the people of the State and the bondholders, and is, to that 
extent, unconstitutional, null and void.” 

Critically considered, he rests his right to force the Board of Liqui- 
dation to fund his bonds upon the sole ground that the act of the 
Legislature, No. 11, of the session of 1875, is unconstitutional. 

No objection is made to the form of this proceeding or to the insuffi- 
ciency of the allegations in the petition. The issue is made up by the 
answer of the board as well as the State, which denies the validity 
and legality of the bonds. By the answer, the issue presented is— 

First—Whether the act No. 11, acts of 1875, conflicis with the amend- 
ment to the constitution adopted in 1874, which we have already 
quoted, and the act No. 3 of the acts of 1874, which this amendment 
was intended to make irrepealable and unalterable by a subsequent 
Legislature. 

The act of 1874, authorized the funding of the valid debt of the 
State, and authorized the Board of Liquidation to issue bonds there- 
for. The validity of the obligations presented to the board was to be 
judged of, in the first instance, by the board, with the right of appeal 
to the courts by any claimant whose bonds the board refused to fund. 
The amendment to the constitution provided that all bonds issued by 
the board should be a valid obligation of the State in favor of the 
holder thereof, and prohibits any court from enjoining the payment of 
such bonds or the interest due thereon. All holders of bonds, there- 
fore, issued by the board under this act, are protected in their rights. 
The Legislature can pass no law affecting their validity, for this would 
be impairing a contract already consummated. But we do not under- 
stand that this prohibition extends beyond the bonds issued in con- 
formity with the statute under consideration. The relator has made 
no contract with the State under this act. His bonds are not bonds 
issued under this statute. He simply claims the benefit of its pro- 
visions. He asks that bonds be given him in exchange for those which 
he now holds. By the first act the board was given the power to 
pass, primarily, upon the validity of his bonds. They certainly would 
not have been funded if the board considered them invalid. If the 
decision had been against him he would have appealed to the courts, 
if he had felt himself wronged. If the courts had come to the con- 
clusion that his debt was a valid one, the board would have been com- 
pelled to issue the bonds as provided for by the act. In the last resort, 
therefore, the decision of his rights depended upon the courts. It 
was only those obligations which the board considered unquestionable 
which it was authorized to issue bonds for. 

Now the Legislature has seen proper to take away the absolute de- 
termination of the validity of the claims which were likely to be 
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presented under this act from the Board of Liquidation, and give to 
any taxpayer the right to have the question of their validity passed 
upon by the courts. 

It has also seen proper to designate certain outstanding bonds and 
other evidences of debt as suspicious, and to prohibit the board from 
funding them until their validity shall have been passed upon by the 
courts. There is nothing that we can see which is unconstitutional in 
an act of the Legislature which gives to the citizens of the State the 
right to see that no claim set up against it shall be paid until the 
validity thereof is ascertained. 

There is no violation of any contract with the relator by the act in 
question, because at the time the act was passed no contract existed, 
under the act of 1874, between him and the State. The bonds he 
holds now are in the same condition that they were prior to the pas- 
sage of either of the acts now under consideration. 

We therefore decide that the act No. 11 of the acts passed at the 
extra session of the Legislature of 1875, and approved May 17, 1875, 
does not conflict with the amendment to the constitution adopted in 
1874, and is therefore constitutional. 

Second—The next question is whether the bonds presented by the 
relators are valid obligations against the State. 

The only bonds before us are certain bonds issued under act No. 32, 
approved February 25, 1870, for work done or to be done on the 
levees, and under act No. 115, approved March 26, 1867, for expenses 
of building levees. Also some bonds alleged to have issued under act 
of fifteenth February, 1866, ‘‘ for the purpose of paying certain debts.” 
And we desire to be distinctly understood that we are expressing no 
opinion upon the validity of any bonds except those before us and in 
the hands of the relator. 

In so far as the levee bonds are concerned, the evidence satisfies us 
that those in the possession of the relator are valid obligations against 
the State, and that they should be funded. 

As regards the bonds issued, as alleged, under act of fifteenth of 
February, 1866, we have only to say that there is no act of the Legis- 
lature of that date which authorizes the issue of any bonds. There 
isan act of the twelfth February, 1866, which authorizes an issue. 
Probably these are the bonds now sought to be funded, but the allega- 
tions in the petition are that they were issued under a certain act, and 
the bonds bear date of the act under which they are alleged to have 
been issued. There is a discrepancy here in the proof which we can 
not supply. 

It is therefore ordered, adjudged and decreed that in so far as relates 
to the bonds alleged to have been issued under the statute, approved 
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fifteenth February, 1866, that the judgment of the district court be 
avoided, annulled and reversed, and the application of the relators be 
dismissed as in case of nonsuit. 

And it is turther ordered, adjudged and decreed, that as regards the 
bonds in the possession of the relator, issued under act No. 115, ap- 
proved March 26, 1867, for expenses of building levees, and under act 
No. 32, approved February 25, 1870, for work done or to be done on 
the levees, and described in his petition, and in his possession, that the 
judgment of the district court be affirmed. 


LUDELING, C. J., dissenting. The relator alleges that he is the holder 
of a number of the bonds of the State of Louisiana, which were ac- 
quired before maturity, for value and in due course of trade; that 
accepting the terms of the act of January 24, 1874, he presented said 
bonds to the Board of Liquidation, created by said act, to be ex- 
changed according to the terms of said act and the constitutional 
amendments, but that said board refused to act in the matter, on the 
ground that act No. 11 of the General Assembly of 1875, prohibited 
them from funding said bonds until after the Supreme Court of the 
State shall have decided that they were valid obligations of the State. 
The relator alleges that act No. 11 is unconstitutional and null, and 
he asks for a mandamus to compel said Board of Liquidation to act on 
their application without reference to said act No. 11 of 1875, exer- 
cising the discretion vested in them by act No. 3 of January 24, 1874. 

The only question presented for decision is the constitutionality of 
the act No. 11 of 1875, vel non ? 

If the act No. 3 of 1874 stood alone, it could not be seriously doubt- 
ed that until its terms were accepted by the holders of the obligations 
of the State, the proposition therein made might be withdrawn by the 
State. But the fact is, act No. 3 of 1874 and the constitutional amend- 
ments form parts of one proposition, which was submitted to the 
holders of obligations of the State, without any limitation as to the 
time in which it could be accepted by them. This is apparent from a 
history of act No. 3 and the constitutional amendments. Act No. 3 
was approved on the twenty-fourth of January, 1874. Act No. 4 of 
the same Legislature, proposed the constitutional amendments and 
ordered their submission to the voters for ratification. It also was 
approved by the Govérnor on the twenty-fourth of January, 1874. 
The objects of act No. 3 are clearly indicated by its title; it is ‘‘an 
act to provide for funding obligations of the State by exchange for 
bonds; to provide for principal and interest of said bonds; to estab- 
lish a board of liquidation; to authorize certain judicial proceedings 
against it; to define and punish violations therefor ; to levy a continu- 
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ing tax and provide a continuing appropriation for said bonds; to 
make a contract between the State and holders of said bonds; to pro- 
hibit injunctions in certain cases; to limit the indebtedness of the 
State, and to limit State taxes; to annul certain grants of State aid ; 
to prohibit the modification, novation or extension of any contract 
heretofore made for State aid; to provide for the receipt of certain 
warrants for certain taxes, and to repeal all conflicting laws.” 

The amendments to the constitution are as follows: ‘ The issue of 
consolidated bonds, authorized by the General Assembly of the State, 
at its regular session in the year 1874, is hereby declared to create a 
valid contract between the State and each and every holder of said 
bonds, which the State shall by no means and in no wise impair. The 
said bonds shall be a valid obligation of the State in favor of any 
holder thereof, and no court shall enjoin the payment of the principal 
and interest thereof, or the levy and collection of the tax therefor ; to 
secure such levy, collection and payment, the judicial power shall be 
exercised when necessary. The tax required for the payment of the 
principal and interest of said bonds shall be assessed and collected 
each and every year, until the bonds shall be paid, principal and inter- 
est, and the proceeds shall be paid by the Treasurer of the State to the 
holders of said bonds as the principal and interest of the same shall 
fall due, and no further legislation or appropriation shall be requisite 
for the said assessment and collection and for such payment trom the 
treasury. 

No. 2. ‘ Whenever the debt of the State shall have been reduced 
below twenty-five million dollars, the constitutional limit shall remain 
at the lowest point reached, beyond which the public debt shall not 
thereafter be increased ; and this rule continue in operation until the 
debt be reduced to fifteen million dollars, beyond which it shall not 
be increased. Nor shall taxation for all State purposes, excepting the 
support of public schools, ever exceed twelve and a half mills on the 
dollar of the assessed valuation of the real and personal property in 
the State, except in case of war or invasion.” 

Thus it appears that on the same day the General Assembly passed 
act No. 3 and act No. 4, that on the twenty-fourth of January the 
Governor approved both bills. The act No. 3 levies an annual and 
continuing tax to pay the interest and principal of the consolidated 
bonds ; and the amendment declares that ‘‘the tax required for the 
payment of the principal and interest of said bonds shall be paid,” 
etc., ‘and no further legislation or appropriation shall be requisite for 
the said assessment and collection and for such payment from the 
treasury.” This clearly refers to the legislation contained in act No. 3, 
for no assessment or appropriation is made in the amendment. 
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Again, section 6 of the act No. 3 requires the board to publish a 
notice of the adoption of this act, in one or more journals of New 
Orleans, New York, London, Paris and Amsterdam. In November, 
1874, at a general election in the State, the constitutional amendments 
were adopted, with a full knowledge of the legislation contained in 
act No. 3 and said amendments. These amendments were intended 
to guarantee the performance of the obligations of the State, stipu- 
lated in act No. 3. 

The adoption of the amendments was tantamount to saying that 
there was no limitation of time within which the creditors of the State 
should accept her proposition. The State, alleging her inability to 
pay the whole of her indebtedness, but protesting her willingness to 
pay her just debts to the full extent of her ability, offered a compro- 
mise to said creditors; and, as a guarantee against repudiation, made 
such amendments to her constitution, with the approval of the people, 
as was deemed sufficient to insure the prompt and punctual payment 
of the novated debts in defiance of the will or caprice of any and all 
future legislatures. 

The plain intendment and spirit of the constitutional amendments 
are the enforcement of the obligatious stipulated in the act No. 3. 
Section 11 of said act declares, ‘‘ that each provision of this act shall 


be, and is hereby declared to be, a contract between the State of 
Louisiana and each and every holder of the bonds issued under this 
act.” 


Millions of the obligations of the State had been novated under 
this law, before the passage of act No. Il. This last act changed 
several provisions of act No. 3. For this, if for no other reason, the 
act is unconstitutional. If one part of the act can be altered, any other 
provision thereof may be changed, and the outstanding obligations 
might be novated on terms more favorable to the creditors than those 
proposed in act No. 3, which would be a breach of good faith to those 
who had funded their debts, on the supposition that all the outstand- 
ing obligations of the State were to be funded on the same terms. Or 
section 7 of act No. 3 might be repealed, which is the only law levying 
a tax and making an appropriation for the payment of the interest and 
principal of the consolidated bonds, when due, and thus practically 
defeat the object of the constitutional amendments, to wit, the preven- 
tion of repudiation. 

I conclude: that act No. 3 is irrepealable, and that act No. 11, ap- 
proved May, 1875, is unconstitutional, and that the mandamus should 
be made peremptory. I therefore dissent from the opinion of the 
court in this case. 
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Succession or Davin Hastey—Opposition of Heirs to Provisional 
and Final Account. 


In this instance, if the accountant saw fit to file an amendment to her original account, it 
was but just that the opponents should have the right to oppose it, and for that purpose 
some delay was absolutely necessary. The judge a quo did not err in overruling the ob- 
jection to the granting of the delay; nor was the objection to the permission to amend, if 
it be so regarded, better founded. No injury could result to any one, and it was the 
interest of all parties that an end.be put to this litigation. 

The fee allowed in the account, which was the object of the controversy, for defending the 
suit to reduce the legacy to the disposable portion, is not a proper charge against the 
estate. The testator having left forced heirs, the executrix might have learned from any 
member of the bar that the bequest of the usufruct of the whole of his property was 
reducible, and there was no necessity for defending such a suit, at least by the executriz. 
If the legatee chose to defend, it was to be at his own costs. 

The opposition to the credit claimed for commissions due to the executrix should be main- 
tained, as she is a legatee under the will. 

Newman having died without forced heirs, giving by his will to his widow, the present Mrs. 
Hasley, the usufruct of his estate during her life, and the property itself to some of his 
heirs, and Hasley, after his marriage with widow Newman, having bought the rights and _ 
interests of all the heirs and legatees, these rights entered into the community then ex- 
isting between Hasley and his wife, and at his death, one-half thereof belonged in full 
ownership to her, and the other half belonged to his heirs, subject to her usutruct, cre- 
ated by the will of Newman, her first husband. The naked property of this half interest 
in and to the property of Newman belongs to the heirs of Hasley, and she should be 
charged with its inventoried value. 

As the community owned only the naked property to one-half of the estate, consequently the 
community owed Mrs. Newman, in addition to the price of her half of the property, the 
value, whatever that may be, of the usufract of the property sold. No confusion ever 
took place as to the usufruct of Mrs. Newman, as she never purchased the naked prop- 
erty. The community and she were distinct and separate persons. 

In the absence of other proof as to the value of the usutruct of such property, this court will 
consider the interest allowed by law for moneys due, as the value of such usufruct, and 
this the accountant is entitled to in addition to the half of the price of said sales. 

Charges for the value of timber standing on the separate lands of the wife at the time of her 
marriage, and after that cut and sold, were properly allowed. The timber, before being 
cut, belonged to the wife, and its value received by the husband is a proper charge against 
the community. 

The judgment of the court a qua giving the executrix five per cent. per annum interest on 
all the items allowed to her for paraphernal property disposed of by the husband, i 
wrong. Interest should be allowed only from the dissolution of the community, as ‘ee 
interests before that period entered into the community. 

There being no debts due by the estate, that portion of the judgment of the court a qua 
which prolongs the administration of the executrix, to collect the notes and judgments 
due to the estate, is wrong. The administration should be closed, and the property 
should be turned over to those entitled to it as soon as possible. 


PPEAL from the Parish Court, parish of Ouachita. Baker, J. R. 
W. & R. Richardson, for executrix. Oobb & Gunby, tor opponents 
and appellants. 

Lupe.ine, C. J. David Hasley died in January, 1873. He left a 
widow, a son and two grand children by a former marriage. His 
estate exceeded $60,000, and it was nearly all acquired during his mar- 
riage with the second wife. He left a will, by which he gave the usu- 
fruct of all his property to his widow, during her life, and he appoint-_ 
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ed her his executrix. The will was probated, and Mrs. Hasley was 
confirmed testamentary executrix. 

The heirs of Hasley then sued to have the will annulled, and by a 
judgment of this court the will was held to be valid. The heirs then 
sued to reduce the legacy to the disposable portion, and for the rendi- 
tion of an account, and for a partition. There was judgment reducing 
the disposition in the will, and ordering an account. A provisional 
account was filed, which was opposed by the heirs. The opposition 
was maintained in part, and as amended, the account was homolo- 
gated; a final account and a partition were ordered. Appeals were 
taken from both of said judgments, but no transcript of appeal has 
been filed in this court in either case, although the return day has long 
since passed. 

The executrix then filed what she called her final account. In this 
account the executrix stated that she had claims against the estate of 
David Hasley for her paraphernal property, received and disposed of 
by Hasley during their marriage, which she proposed to present at a 
future time. The heirs filed oppositions to this account, and specially 
denied that she had any claims against Hasley’s succession for para- 
phernal rights. . 

The case was then fixed for trial for the eleventh of May. On the 
tenth of May, the executrix filed what she termed an amended ac- 
count, in which she set forth her claim for paraphernal property dis- 
posed of by her deceased husband, which had been alluded to in her 
original account. The trial of the oppositions commenced on the 
eleventh May, and on the thirteenth of May the heirs filed an opposi- 
tion to Mrs. Hasley’s claim filed on the tenth of May. Objections were 
made to the filing of this opposition, on the grounds that it came too 
late, as the trial had been progressing two days, and because the re- 
conventional demand for the value of the ameliorations put upon her 
paraphernal property is not stated with sufficient particularity and 
certainty. The objections were overruled and a bill of exceptions was 
taken. 

We think the judge a quo ruled correctly. If the accountant saw 
fit to file an amendment to her original account, it was but just that 
the opponents should have the right to oppose it, and for that purpose 
some delay was absolutely necessary, and within three days they filed 
their objections to it. The other objection is equally untenable. It 
was to the interest of all parties that an end be put to this litigation, 
and no injury could result to any one by permitting the amended 
opposition, if it be so regarded. 

On the trial of the opposition the executrix pleaded res judicata to 
all items opposed, which figured on the provisional account. We 
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think the plea should be maintained. As already stated, the appeal 
taken trom the judgment homologating the account was never filed in 
this court, and that judgment is now conclusive. We have, therefore, 
confined our examination to the objections urged to the judgment 
appealed from, which relate to matters not embraced in the provisional 
account; nor will we notice the criticisms of counsel, either on the 
form or want of completeness of the accounts. 

The objections that the executrix has been guilty of dereliction of 
duty in not filing her final account, and in not collecting the assets of 
the estate, are not well founded. It appears from this record that 
almost trom the opening of the succession, the executrix has been in- 
volved in litigations, which the heirs have instituted, and which neces- 
sarily delayed the close of her administration. As to the objection to 
her claim for credits for the notes returned, because she has novated 
them, it may be observed that she is the owner of one undivided half 
of all the assets of the succession, as partner in community, and she 
had, under the will, the usufruct of the other half during her life. 
The changes that were made in the notes were manifestly for the 
interest of all interested in the succession, as, tor instance, the inter- 
est on the notes were capitalized and new notes taken, with addi- 
tional security, and others were made more secure by requiring a part 
thereof to be paid for an extension of time, and under circumstances 
which wonld have induced a prudent person to act in the same man- 
ner. From the evidence it appears that no injury to the heirs bas 
resulted or is likely to result from the the acts of the executrix afore- 
said; therefore they have no just cause to complain of said acts. 

The objection to the sales of lands in section 43 to Hester, the Has- 
ley Baptist Church, and Lemle, is inconsiderate, for the amount for 
which she accounts largely exceeds the inventoried value of said lands; 
nor cai the sales be decreed to be null in this suit, as the vendees are 
not before us. The credit for account of T. C. Siendifer & Co. is em- 
braced in the provisional account homologated and will not be further 
noticed. 

The objection to item of $239 10 for marble slab over and iron rail- 
ing around the grave of their ancestor, comes with a bad grace from 
the heirs, who are enriched by his estate, even though the railing sur- 
rounds the grave of executrix’s first husband, whose property also 
enabled their ancestor to make the gains which they inherit. The 
deceased was entitled to decent burial; and the amount expended for 
funeral expenses, including the above, was very moderate, consider- 
ing the condition of the estate. 

The next opposition is to the fees of attorneys. The amounts 
allowed by the judge a quo seem to be conceded to be correct, except 
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the following: $759, for defending the suit of J. J. Hasley et al v. P. 
B. Hasley, executrix; $500, for defending suit to reduce the legacy 
and to account; $1446 91, commissions on $14,469 47, and $500 for 
this account. 

The fee of $750 for defending the suit in which the validity of the 
will was attacked, is properly chargeable to the estate, and the amount 
is reasonable. 

The fee for defending the suit to reduce the legacy to the disposable 
portion and for an account, is not a proper charge against the estate. 
The testator having left forced heirs, the executrix might have learned 
from any member of the bar that the bequest of the usufruct of the 
whole of his property was reducible, and there was no necessity for 
defending such a suit, at least, by the executrix. If the legatee chose 
to defend it, she should pay a reasonable fee. This item was, there- 
fore, improperly allowed as a credit. 

The item of $1446 94 was opposed on the ground that no “ profes- 
sional services” were rendered in said collections, and that none were 
necessary, and that the charge is excessive for the services, if ren- 
dered. There is no proof in the record that such services were ren- 
dered, and the credit must be rejected. 

The last item of $500, for this account, we think should be allowed. 
The executrix was bound to render a final account, and for the ser- 
vices of an attorney for that purpose, a reasonable fee should be 
allowed. As already said, we do not consider that the executrix has 
been guilty of dereliction of duty, and the strenuous, and in many 
instances, unjust oppositions to the account, have increased the labors 
and consequently the fees of the attorney. The opposition to the 
credit claimed for commission due to the executrix should be main- 
tained, and the credit allowed for $1378 59 should be rejected, as she 
is a legatee under the will. C. C. 1686. The credit claimed by the 
executrix for the interest of the Newman heirs, brought by Hasley, 
inventoried at $5225, is opposed. We think this opposition should be 
sustained. 

L. Newman died in 1851, without forced heirs. By his will he gave 
his widow, the present Mrs. Hasley, the usufruct of his estate during 
her life, and to his brothers, sisters, and the children of deceased 
brothers and sisters, he gave his property, except some special lega- 
cies. After the marriage of David Hasley with the widow of L. New- 
man, Hasley bought the right or interest of all the heirs and legatees 
aforesaid, for the aggregate sum of $5225. These rights entered into 
the community then existing between D. Hasley and his wife, and at 
his death one-half thereof belonged to her in full ownership, and the 
other half belonged to his heirs, subject to her usufruct, created by 
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the will of Newman. The naked property of this half interest in and 
to the property of L. Newman belongs to the heirs of Hasley, and she 
should be charged with its inventoried value, that is, $2612 50. 

In relation to the sales made of property belonging to the Newman 
estate, the opponents contend that inasmuch as Mrs. Hasley owned 
the one undivided half of the property, and the community owned the 
other half, that therefore, the community is chargeable only with the 
half of the price received for the property sold. That would be true, 
if the community did own the undivided half of the property in full 
ownership. But we have seen that the community owned only the 
naked property to one-half of the estate. Consequently the commu- 
nity owed her, iv addition to the price of her half of the property, 
the value, whatever that may be, of the usufruct of the property sold. 
No confusion ever took place as to the usufruct of Mrs. Newman, as 
she never purchased the naked property; the community aud she were 
distinct and separate persons. In the absence of other proof of the 
value of the usufruct of such property, we will consider the interest 
allowed by law for moneys due as the value of such usufruct; and this 
the accountant is entitled to in addition to the half of the price of said 
sales, which belonged to her. And she is further entitled to keep the 
$2612 50 in order to enjoy her usufruct thereon till her death, on giv- 
ing security according to law. The items of $400 and $50, received 
from J. R. Williams, $400 from Jack Bass, $1000 from E. Gross, etc., 
allowed by the judge a quo, were properly allowed under the evidence- 
The items for sales of logs to Bry & Essicks, and of cord wood sold 
to steamboats, ete., were also properly allowed. These charges are 
for the value of the timber standing on the separate lands of the wife 
at the time of ber marriage, and afterwards cut and sold. The timber 
before being cut, belonged to the wife, and its value received by the 
hushand, is a proper charge against the community ; the logs and cord 
wood belonged to the community. We think the evidence authorized 
the allowance of the item of $4600, for money received by Hasley and 
loaned. at interest, as a part of the estate of L. Newman. 


The judgment of the court a qua gave the executrix five per cent. 


per annum interest on all the items allowed to her for paraphernal 
property disposed of by the husband. This is wrong. Interest should 
be allowed only from the dissolution of the community, as the inter- 
ests before that period entered into the community. By law now, all 
debts bear five per cent. interest from their maturity, unless other- 
wise stipulated. These remarks apply to the separate property of the 
wife, except to the price of her usufruct on property of the Newman 
estate, sold as aforesaid. The interest on the price of the property 
subject to the usufruct, was her separate property, and did not form 
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part of the community, because it was not acquired during the com- 
munity, the paid interest being the value or price of said usufruct; 
and the community owes said amounts received by him annually. 

Having disposed of the objections made by the heirs to the judg- 
ment of the parish court on the claims of the widow, we will now 
proceed to dispose of the claims of the heirs for the ameliorations put 
upon the separate property of the wife. The court a qua allowed 
$3963 50 as the) value of the improvements placed on the separate 
estate of the wife, and directed that one-half that sum, less her inter- 
est as usufructuary of one-fifth, to wit: $1585 be deducted from the 
sum allowed her for paraphernal property disposed of by the husband. 
The appellee has asked to have the judgment amended by rejecting 
the demand of the heirs, and by allowing the accountant the item of 
$271 14, collected from Z. Johnson. This item appears to have been 
omitted in the opinion specifying the items of the accounts allowed, 
but the sum seems to have been added in the aggregate amount for 
which judgment was rendered. An examination of the testimony of 
the witnesses, satisfies us that the sum allowed by the judge a quo for 
the enhanced value of the property of the wife by the improvements 
placed thereon is too large. 

J. P. Crosley says, ‘‘I don’t know but what I would rather have the 
land as Hasley took it than in the condition it was at the time of his 
death.” D.T. Head and Stamper, testify to the same effect. 

There was a mill and gin placed on the lands, which are valued at 
from $1000 to $1500. 

Crosley further testified as follows: ‘‘I would consider the Newman 
place, if at the death of Mr. Hasley, in 1873, it was in the same con- 
dition it was at the time of marriage in 1853, to have been worth 
about $5000. My opinion is that the Newman place, at the death of 
Mr. Hasley, in 1853, with all improvements thereon, inclusive of the 
mill property, was worth about $6000 or $6500.” 

It is true, a witness for the opponents says: ‘I think, with the im- 
provements put on it, the land was worth twice as much in 1873 as in 
1853.” But he does not state whether avy of this increased value was 
the result of time or not; and he adds: ‘I would not know how to 
guess at the value of the land in 1873, as I am not much of a judge of 
the value of the lands; never owned much.” And again he testified 
that ‘‘If the land was in the same condition in 1873 that it was in 
1853, I don’t think I would make much difference in the valuation of 
it.” In another place he says: ‘It is guess work with me.” 

We fix the value of the improvements at $1500. This amount there- 
fore is due by the widow to the community. 

That portion of the judgment of the court a qua which prolongs the 
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administration of the executrix to collect the notes and judgments due 
to the estate is wrong. There are no debts due by the estate; the 
administration should be closed and the property should be turned 
over to those entitled to it as soon as possible. 

It is therefore ordered and adjudged that the judgment of the par- 
ish court be amended and corrected in the particulars stated in the 
foregoing opinion, and that as thus amended it be affirmed. It is fur- 
ther ordered that this case be remanded to the lower court to the end 
that a final partition of the property of the estate of David Hasley, as 
fixed by the views and principles announced in the foregoing opinion, 
be made between the heirs and the surviving widow of David Hasley 
according to law. It is further ordered that the succession pay costs 
of this appeal. 


No. 583. 
JOHN PuHetps & Co. v. Horace BouGHTON. 

A garnishee can not waive service of the proceedings required by law to make a seizure of 
effects or property in his hands. In this case, as the garnishee was not legally served, 
nothing was attached in his hands. 

The judge a quo erred in allowing damages on the dissolution of the attachment in this 
instance. It is not pretended that the plaintiffs were not entitled to sue out the attach- 
ment against their debtor, a non-resident. There has been no abuse of that harsh 
remedy here, but merely a failure to get the benefit of the writ, because of the error 
committed in executing the process. 

PPEAL from the Tenth Judicial District Court, parish of Caddo, 
Looney, J. Land & Taylor, for plaintiffs and appellants. Duncan 

«& Moncure, tor defendant and appellee. 

Wyty, J. Plaintiffs, claiming to be creditors of the defendant, a 
non-resident, for $1224 90, brought this suit against him for said 
amount, and they sued out an attacliment by garnishment process 
with a view to seize the judgment of the defendant v. Ross Wilkinson 
for $942 61, rendered in the district court, parish of Caddo, on twenty- 
fourth. November, 1874. 

A curator ad hoc was appointed for the defendant and the attach- 
ment notices duly posted. The interrogatories and citation were not 
served on the garnishees Wheaton, the clerk of the court, and Wilkin- 
son, the debtor, in the judgment sought to be attached. The gar- 
nishees waived service of petition and citation and answered the in- 
terrogatories favorable to plaintiffs. 

The court dissolved the attachment with fifty dollars damages, and 
plaintiffs appeal. 

In Schindler v. Smith, 18 An. 476, this court held that a garnishee 
can not waive service of the proceedings required by law to make a 
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seizure of effects or property in his hands; that he is a mere stake- 
holder without pecuniary interest, not even liable for the cost; and 
as the garnishee was not legally served nothing was attached in his 
hands. We adhere to that opinion, and conclude that the judge did 
not err in setting aside the attachment. C. P. 246. He did err, how- 
ever, in allowing damages. 

It is not pretended that the plaintiffs were not entitled to sue out 
the attachment against their debtor, a non-resident ; but the objection 
is that no valid seizure was made of his property, the judgment he 
holds against Wilkinson, the garnishee. If plaintiffs lose their attach- 
ment because they failed to seize thereunder defendant’s property, 
we fail to perceive the loss defendant has sustained by reason of this 
non-seizure. If the attachment were dissolved because the plaintiffs 
were not entitled to it, it would be right to inflict damages for the 
abuse of a harsh remedy. Here, however, has been no abuse, but 
merely a failure to get the benefit of an attachment because of the 
error committed in executing the process. As the failure to make a 
seizure under the attachment will not preclude plaintiffs from subse- 
quently obtaining the benefit of that conservatory remedy, we see 
no reason to disturb that part of the decree, reserving this right to 
plaintiffs. 

It is therefore ordered that the judgment herein be amended by 


striking out that part allowing defendant damages, and as amended it 
is affirmed, appellee paying costs of appeal. C. P. 246. 


No. 598. 
Succession OF CALLIE N. NewMAn. Opposition of G. W. Newman. 
The plea to the jurisdiction is without weight. The demand of the opponent under article 
2382 of the Revised Code for a marital portion is not the action of a creditor against a 
succession. It is the portion which the law allows in the settlement of a succession to 


the surviving spouse in necessitous circumstances where the deceased died rich. It is 
a right which must be asserted in the court charged with the settlement of the suc- 


cession. 

PPEAL trom the Parish Court, parish of Bossier. Fort, J. J. D. 

Watkins and T. M. Fort, for opponent and appellee. J. A. Snider, 
Nutt & Leonard, for administrator and appellant. 

Wyty, J. In the settlement of this succession the present contro- 
versy arises from the demand of G. W. Newman for the marital fourth 
of the succession of his deceased wife, Callie N. Newman, who died 
without leaving ascendants or descendants and leaving a succession of 
more than twenty-four thousand dollars after payment of debts. 

The amount stated is now in the hands of the administrator, and 
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the debts are paid. Besides this, there are a few outstanding claims 
belonging to the succession. The court allowed the opponent, G. W. 
Newman, one-fourth of the funds on hand, and J. L. C. Graham a col- 
lateral heir of the deceased, and her administrator, has appealed. 

The objection of prematurity of the action is unfounded. The suc- 
cession has been under administration for nine years, and is suffi- 
ciently liquidated for a settlement among the heirs. The plea to the 
jurisdiction is also without weight. The demand of the opponent G. 
W. Newman, under article 2362 of the Revised Code tor a marital 
portion, is not the action of a creditor against a succession. It is the 
portion which the law allows in the settlement of a succession to the 
surviving spouse in necessitous circumstances where the deceased died 
rich. It is a right which must be asserted in the court charged with 
the settlement of the succession. All successions shall be opened and 
settled in the parish courts. Constitution, article 87. 

It is shown that the husband has three horses and a buggy. The 
succession of his wife exceeds twenty-four thousand dollars in the 
hands of the administrator. He is entitled to the marital fourth. Suc- 
cession of Fortier, 3 An. 104. 

The court did not err in allowing the opponent G. W. Newman one- 
fourth of the funds of the succession in the hands of the administrator. 


Judgment affirmed. 


No. 529. 
Newtson J. Scott, Husband v. Georeia Scort, Wife. 


No grave and insuperable cause exists justifying a decree of divorce in this case. It was 
not the intention of the lawmaker that courts should be governed in their decisions of 
cases of this sort by the declarations and wishes of the parties themselves, acting under 
excitement and dissatisfaction. Their allegations of grievances insupportable, must be 
made good by proof, to authorize the action of the judge. It is not every family feud 
declared by husband or wite to be insupportable, that will authorize a decree. It is in 
the great interests of society that the conjugal relation should not be dissolved except 
upon weighty and well established reasons. 


PPEAL from the Eleventh Judicial District Court, parish of Clai- 
borne. Trimble, J. J. 8. Young, for plaintiff and appellant. L. 
B. Watkins, for defendant and appellee. 

TALIAFERRO, J. The plaintiff prays to be divorced from his wife 
on the ground, as be alleges, that further co-habitation with her is in- 
supportable; that her conduct is repugnant to the marriage covenant ; 
that her conduct toward him and his children by a former marriage 
renders it insupportable to live with her, and that towards himself 
personally, her conduct is outrageous. 
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The wife, in answer to this petition, after denying all its allegations, 
sets up the charge against her husband of habitual intoxication on his 
part that renders it insupportable on her part to live with him; that 
he treats her in an exceedingly ill and crabbed. manner, cursing and 
abusing her, and on one occasion that he slapped, beat and choked 
her. She reconvenes, praying a decree of divorce from her husband, 
a division of the community property between them, for alimony, ete. 

There is a child of about three years old, issue of the marriage of 
these parties. Each claims to have the custody of the child decreed 
to them. 

The wife had judgment divorcing her from her husband and decree- 
ing to her the custody and tutorship of the child, with reservation to 
the wife to recover her share of the community of acquets and gains. 

The plaintiff appealed. 

The disposition we shall make of this case renders it unnecessary to 
examine the bills of exceptions found in the transcript. 

We have examined the testimony in this record with attention, and 
after due consideration we do not give to it the character and purport 
which seems to ve attached to it by the contending parties. It is 
doubtless tinged to a considerable extent by the feelings and preju- 
dices of relatives and friends, who have testified on either side. This 
is natura], and found in cases of this kind to be common. It is shown 
that the husband is addicted to the intemperate use of ardent spirits, 
and that when under its baueful influence he is passionate and spite- 
tul; that when in a good humor he treated his wife kindly. Difficul- 
ties seem to have arisen between them frequently. The wife on one 
or two occasions left the common domicile and again returned. The 
witnesses speak of one or two reconciliations between them. This is 
denied by the counsel of the defendant, but we think the testimony 
does establish a reconciliation that took place in 1873. The wife, it is 
shown, was in the habit of using opium or morphine in considerable 
quantities; but we do not find that the evidence establishes that the 
use of these sedatives had any bad effects upon her of any sort. A 
lady, who testified in regard to the defendant’s use of narcotics, says 
she knew her ten or eleven years, and knew nothing against her; 

‘always considered her a very clever lady and her bearing good.” In 
this instance is presented the common case of difficulties arising be- 
tween a stepmother and children of the husband by a former wife. 
Such feuds are often sharp, and involve all the household in discord 
and wrangling. Several grown daughters of the plaintiff, it is shown, 
reside with him. Between them and his wife amicable relations, it 
seems, have not always been preserved. Often, no doubt, the conflict- 
ing feelings of the father and the husband may have been taxed to an 
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extent beyond the power of his philosophy to maintain equanimity of 
temper. But surely these petulances and ebullitions that are con- 
stantly occurring in families are not troubles ot so grievous a charac- 
ter that they are to be remedied only by divorce. The difficulties 
unhappily existing between the litigants, we infer from the evidence, 
have arisen mainly from this source. No grave and insuperable cause, 
in our judgment, exists justifying a decree of divorce. It was not the 
intention of the lawmaker that courts should be governed in their 
decisions of cases of this sort by the declarations and wishes of the 
parties themselves, acting under excitement and dissatisfaction. Their 
allegations of grievances insupportable must be made good by proof, 
to authorize the action of the judge. Trials and troubles from the 
infirmities of our nature constantly assail us, and it is our duty, as 
best we may, to bear up under them and overcome them if in our 
power. Something must be expected from the parties themselves, to 
overcome their domestic difficulties. It is not every family feud de- 
clared by husband or wife to be insupportable that will authorize a 
divorce. It is in the great interests of society that the conjugal rela- 
tion should not be dissolved except upon weighty and well established 
reasons. The record before us we do not think presents such a rea- 
son. 


It is therefore ordered that the judgment of the district court be 
annulled and reversed. It is further ordered that this suit be dis- 
missed at plaintiff’s costs. 





No. 584. 
Hatt & Turner, Agents, etc. v. TimoTHy Moorine. 


This is a petitory action against the defendant for certain lands. The only question is that 
of prescription. It is well settled that, to become the basis of prescription, the title 
must be apparently good, and of a kind calculated to induce a belief in the purchaser 
that it is perfect. A title defective in form can not be a basis of prescription. By this 
the law means a title on the face of which some defect appears, and not one that may 
prove defective by circumstances, or evidence de hors the instrument. 

A possessor in good faith is one who has just reason to believe himself master of the thing 
he possesses, although he may not be in fact. In this instance, it is a question of fact, 
and there is nothing in the record to show that the defendant had any reason to doubt 
that his title was good, until the institution of this suit. Hence prescription lies in his 
favor. 


PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Leonard, judge ad hoc, in lieu of Looney, district judge, recused. 
Land & Taylor, for plaintiffs and appellants. Egan & Wise, for defend- 
ant and appellee. 
Lupe.ine, C.J. This is a petitory action to recover lands situated 
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in the parish of Caddo. The only defense we will notice is the pre- 
scription of ten years, 

It appears from the record that the defendant has a patent from the 
United States for a part of the lands in controversy, dated in April, 
1843, and that he holdsa title, perfect in form, to all the lands in ques- 
tion from N. E. Wright, agent of the heirs of Daniel Mosely, of Texas, 
dated twenty-eighth of January, 1859. This suit was instituted on 
the twenty-first of October, 1869, and the petition alleges that defend- 
ant took possession of the lands on the twenty-eighth of January, 
1859. It is manifest that if the title from N. E. Wright, agent, is 
sufficient to enable one to prescribe under it, the only other inquiry 
will be the good or bad faith of the defendant. 

Article 503 uf the Civil Code declares ‘*‘ He is a bona fide possessor, 
who possesses as owner by virtue of an act sufficient in terms to transfer 
property, the defects of which he was ignorant of.” 

The act of sale was sufficient in terms to transfer the property, pro- 
vided the agent who executed the deed had authority. The evidence 
on this point is that Thomas R. Mosely and Augustus Mosely, two of 
the heirs of Daniel Mosely, were appointed the agents of all the other 
heirs of Daniel Mosely, with extensive powers to settle up the suc- 
cession in Texas and Louisiana; that Thomas R, Mosely for himself 
and for Augustus Mosely, acting as the agents of all the heirs of Daniel 
Mosely, of Texas, fully empowered N. E. Wright by public act to sell 
all the lands belonging to said heirs, situated in Louisiana, and that 
under said power of attorney said Wright did sell the lands in ques- 
tion and receive the price thereof. It is contended, however, that 
Thomas R. Mosely exceeded his powers in executing the power of 
attorney to Wright; and that therefore the defendant can not pre- 
scribe under that title. The fact stated, that Thomas R. Mosely 
exceeded his powers, is perhaps true. But the inference deduced 
from the facts, is illogical. The want of authority in Wright to sel} 
the lands is the only defect in defendant’s title. If that defect did 
not exist, his title would be perfect, without the help of prescription. 
The defendant’s title is apparently perfect; so is the mandate of 
Wright. The defect complained of is de hors both acts; and was 
only made manifest on the trial of this case. ‘‘ It is well settled that 
to become the basis of prescription, the title must be apparently good, 
and of a kind calculated to induce a belief in the possessor that it is 
perfect. A title defective in form can not be a basis for prescription. 
By this, the law means a title on the face of which some defect ap- 
pears, and not one that may be found defective by circumstances or 
evidence de hors the instrument.” 3 R. 220. 

Did the defendant possess in good faith? A possessor in good faith 





SUPREME COURT OF LOUISIANA, 


Hall & Turner v. Mooring. 








is one “ who has just reason to believe himself the master of the thing 
he possesses, although he may not be in fact.” C. C. 2451; 503, It is 
a question of fact, and there is nothing in this record to show that the 
defendant had any reason to doubt that his title was good, until the 
institution of this suit. In Dufour v. Canfrane, this court said: “Good 
faith is ordinarily tested by inquiring whether the defect in the title 
proceeds from a vice in form or a want of right in the person who 
conveyed; in other words, if it is an error in fact, or an error in law, 
under which the purchaser holds the object claimed. Pothier tells us 
that a just title is that which is of a nature to transfer the property ; 
so that when it is not transferred, it is a defect of right in the person 
who makes it, and not a defect in the title, in consequence of which 
the tradition is made.” 11 Martin (975) 714. 

It is contended that as Wright did net act in his own name, but as 
agent for others, the defendants can not acquire by prescription under 
his title ; that it is either a legal title or an absolute nullity, under 
which no rights can be acquired; and that he is not a possessor in 
good faith, because ‘‘ a possessor in good faith is one who buys a thing 
which he supposes to belong to the person selling it to him, but which 
in fact belongs to anotlier.” This error results from confounding an 
illustration of the rule with the rule itself. C. C. 3451. And we can 
not see the legal distinction attempted to be made. There can be no 
greater obligation in the vendee to examine the verity of the state- 
ments in the written mandate of Wright than to inquire into the truth 
of the assertion of the seller that he is the owner. In both it would 
be an error of fact, “ which the law would not consider of such a 
nature as to prevent the party from pleading prescription. The rule 
is that when the opinion of the possessor, who holds an object under 
a title of sale, has a just ground, though in fact there is no sale, the 
opinion is equal to title.” 11 Martin, 714. 

It is therefore ordered that the judgment of the lower court be 
affirmed with costs of appeal. 





THE STATE OF LOUISIANA v. CHARLES GREEN alias HENRY GREEN. 


There is no law of this State, nor any authority under our jurisprudence requiring a more 
definite description in an indictment for stealing money than the word itself imports. 


PPEAL from the Fourteenth Judicial District Court, parish of 

Ouachita. Ray, J. O. T. Dunn, district attorney, for plaintiff and 
appellee. Robert James Caldwell, for defendant and appellant. 

TALIAFERRO, J. The defendant was indicted for “ stealing and 
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carrying away seventy-five dollars of the goods, chattels and money 
of one Henry Matthew.” He was tried on this charge, convicted and 
sentenced to two years imprisonment at bard labor in the penitentiary. 
From this judgment, inflicting this punishment, the defendant has 
appealed. 

It appears from a bill of exceptions in the record that objection was 
made and overruled by the judge to the admission of the answer of a 
witness to a guestion by the district attorney, which answer was ‘‘a 
roll of bills tied up in a string.” The objection was that no particular 
kind of money was charged in the indictment; that the State could 
not prove what kind or species of money was taken unless it was 
charged iu the indictment, and under the general allegation of money 
no particular kind of money could be proved. On these grounds a 
motion was made in arrest of judgment. 

We are not referred to any law of this State or any authority under 
our jurisprudence requiring a more definite description in an indict- 
ment for stealing money than the word itself imports, and we are 
aware of none. We think the defense without weight. 

It is therefore ordered that the judgment appealed from be affirmed. 

Rehearing refused. 


No. 548. 
E. D. Duckworth v. W. H. Vaueuan, Public Administrator, et al. 


The plea, in this instance, that the lands were not surveyed and sold in lots as required by 
the constitution, can not be maintained. It is true that a survey of the lands was not 
made, but they were divided up into lots as required by law, and the lots were appraised 
separately; the lots were dascribed according to the survey made by the government, 
and the sale was made in Jots. This was sufficient. 

The fact that the lands were sold under the last inventory ordered by the court instead of 
the first, is no ground for annulling the sale. 

The order of the court having jurisdiction of the succession, which ordered the sale during 
the provisional administration of the public administrator, has not been appealed from, 
and is not an absolute nullity. Purchasers in good faith need not look beyond the order 
of sale made by a court having jurisdiction of the succession. They are not affected 
by antecedent irregularities. The jurisprudence on this point is settled. 

The note sued upon is not prescribed. The name of the former administrator indorsed on it 
on the twenty-eighth ot December, 1868, and the placing of this claim on the tableau, 
arrested the current of prescription, and it has not since acquired. 


PPEAL from the Fourteenth Judicial District Court, parish of 

Morehouse. Ray, J. Todd & Brigham, for plaintiff and appellant. 
Newton & Hall, for defendants and appellees. 

Wyrty, J. Plaintiff, a creditor of the succession of E. P. Overby 

. sues the defendant, its legal representative, on a note of deceased for 

$1050; he also sues to annul the sale of the lands described in the 


* 
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petition, which were sold pursuant to an order of the parish court 
having jurisdiction of said succession, on twenty-eighth January, 1871. 
The grounds of nullity are: 

First—That at the time the order of sale was granted‘and at the 
time of the sale, the defendant, the public administrator, only held 
provisional administration of the succession of E. P. Overby, pending 
a contest for the administration between G. W. Kimbrough and Mrs. 
M. E. Overby ; that while thus holding, a sale ordered to be made by 
the parish court was an absolute nullity. 

Second—That the inventory under which the lands were sold was 
not the first inventory, but one made by order of the court a few days 
before the sale. 

Third—That the lands were not surveyed and sold in lots as required 
by the constitution. 

It is true a survey of the lands was not made, but they were divided 
up into lots as required by law, and the lots were appraised separately; 
the lots were described according to the survey made by the govern- 
ment, and the sale was made in lots. This was sufficient. The fact 
that the lands were sold under the last inventory made by order of 
the court, is no ground for annulling the sale. 

The public administrator was administering the succession, and the 
order of the court having jurisdiction of the succession directing the 
sale, has not been appealed from, and it was not an absolute nullity. 
Purchasers in good faith need not look beyond the order of sale made 
by a court having jurisdiction of the succession. They are not 
affected by antecedent irregularities. The jurisprudence on this point 
is settled. © 

We regard the sale as valid, and conclude that the demand to annul 
it is not well founded. Plaintiff, however, is entitled to judgment on 
the note to be paid in due course of administration. 

The note is not prescribed. The name ot the former administrator 
indorsed on it on twenty-eighth December, 1868, and the placing of 
this claim on the tableau arrested the current of prescription, and it 
has not since acquired. 

It is therefore ordered that the judgment appealed from be annulled, 
and it is decreed that the demand to annul the sale of the lands de 
scribed in the petition be rejected. It is ordered that plaintiff recover 
judgment against the succession of E. P. Overby for one thousand and 
fifty dollars, with eight per cent. interest thereon from first January, 
1865, to be paid in due course of administration. It is further ordered 
that said succession pay costs in both courts. 

Rehearing refused. 





MONROE, JULY, 1875. 


Copley v. Dinkgrave. 








No. 559. 
M. A. Copiey, Administratrix v. Dorcas DINKGRAVE. 


This is a petitory action for a tract of land. The plaintiff bases her title on a patent in her 
favor, issued by the United States, for the lands in controversy. The defendant claims 
by location of an internal improvement warrant; the plaintiff by virtue of the act of 
1851, giving bona fide purchasers from Maison Rouge a preference in purchasing from 
the United States. Each party displays a chain of title from Cox, holding under Maison 
Rouge, down to Copley. The tract of land was acquired by Brigham from Cox. He 
improved and cultivated it as a whole for several years before he sold it. It was then 
divided and owned by two different persons, and lastly Copley became owner of the 
whole tract as an entirety, in the same manner that Brigham owned it after the purchase 
from Cox. If Brigham had remained owner, there is no doubt he could have entered the 
entire tract at the minimum government price. If so, when the two divided halves of 
said tract were reunited in Copley as one owner, and the same status existed as when 
Brigham owned the entire tract, there can be no forcible reason why cultivation and 
improvement upon any portion of the entire tract, whether upon the upper or the lower 
half, at the time when division existed, did not carry with it the right to purchase the 
whole of it at government price. 

Copley was owner of the entire tract in 1844, and cultivated upon it several years before 
1849. This entitled him to the benefit of the provisions of the act of Congress, enacted 
in the interest of persons who purchased lands in the Maison Rouge grant under the title 
of Cox. . 

If frauds were perpetrated and malpractices resorted to by Copley in procuring transfers to 
himself, they were acts that took place seven years at least before the defendant's 
alleged purchase and settlement. These frauds, if they were frauds, did no injury to 
the defendant. If injury resulted to anybody, it was to the parties with whom he dealt; 
but thirty years have intervened, and it does not appear that either they or any of their 
heirs have ever complained. 

Under the act of Congress of twenty-seventh January, 1851, all the lands within the limits 
of the Maison Rouge grant were reserved from sale, entry or location, from the date of 
the act until three months after the public notice required to be given by the second sec- 
tion of the act. That notice was not given until the twenty-fifth of October, 1853. 
Hence, on the fifth of September, 1853, the defendant was debarred from making a loca- 
tion of her internal improvement warrant upon any land within the limits of the Maison 
Rouge grant; and subsequently, in December, 1854, and on the twenty-tirst of January, 
1855, when she again applied to locate it, it was out of her power to locate it upon the 
lands in controversy, because before her last applications were made, those lands had 
been secured to plaintiff under pre-emption right in pursuance of the provisions made 
by law in favor of purchasers in good faith under the title of Cox, and who had im- 
proved and cultivated those lands. Therefore, defendant never acquired any title and 
plaintiff did. 


PPEAL from the Fourteenth Judicial District Court, parish of Oua- 
chita. Ray, J. Morrison & Farrar, for plaintiff and appellee. 
Franklin Garrett & Baker, tor defendant and appellant. 

TALIAFERRO, J. This case was before us at the July term of this 
court at Monroe, in 1873, on the appeal by the defendant from a judg- 
ment of the lower court sustaining the plea of res judicata, filed by the 
plaintiff. The judgment then appealed from was annulled and the 
case remanded, to be tried on the merits. 

On trial had on the remanding, judgment was rendered in favor of 
the plaintiff for the land but refusing her claim for rents. The de- 
fendant has appealed. Plaintiff prays an amendment of the judgment 
giving her rents. 
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The action is a petitory one. The plaintiff bases her title on a 
patent, in her favor, issued by the United States for the lands in con- 
troversy. 

The defendant answers, denying any right in plaintiff to the land 
claimed by her, and avers that the United States patent claimed under 
was illegally and erroneously issued to the heirs of G. W. Copley, and 
was procured by fraud and ill practices. The defendant claims by 
location of an internal improvement warrant, numbered 773. The 
plaintiff, by virtue of the act of 1851, giving bona fide purchasers from 
Maison Rouge, a preference in purchasing from the United States. 

In being again called to consider this vexed and long continued liti- 
gation, we can not but be forcibly impressed with the fact presented 
by a voluminous record, containing all the proceedings that took place 
in the controversy before the various officers of the land department 
constituted by the laws of the United States, judges authorized to de- 
termine such contests, that the plaintiff was successful, and obtained 
the award in her favor by the successive decisions of the various offi- 
cers of the land department before whom the case was carried, by the 
provisions of law, culminating at last by the judgment of the Secre- 
tary of the Interior. It certainly warrants the inference that justice 
was attained in the case when the parties had such ample means and 
time allowed them to exhibit their claims and present their evidence. 
It seems scarcely practicable that fraud could have escaped detection, 
had it been resorted to by either of the parties, when each was lynx- 
eyed, keen and active in the promotion of her own claims; nor that 
during the several trials on the several appeals, errors could have crept 
in before the several tribunals in which the parties were heard; tribu- 
nals peculiarly qualified to judge and determine all the questions 
arising in the litigation. These considerations seem to have entered 
the mind of the judge a quo, and to have borne much weight in the 
formation of his decree in the case. 

It becomes our duty, however, to hear the defendant upon her alle- 
gations of unfairness, fraud and ill practices, by which she avers the 
plaintiff obtained judgment in the contest before the land department. 

We understand the defendant as laying the gravamen of her case 
upon the allegation of fraud in George W. Copley, in obtaining the 
recognition by the government of a right to purchase at the minimum 
price, the lands in controversy, when in trath he had no such right; 
that his pretensions to such right was fictitious, and entitled to no 
respect, and, therefore, his claim so set up should be rejected. 

Secondly, we understand her as complaining that wrong and injury 
have resulted to her from the refusal of the officers of the land depart- 
ment to recognize the location of the internal improvement warrant, — 
which location she alleges she made. 
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Each party displays the claim of title from Cox down to Copley, of 
eight hundred and sixty arpents of land to be taken from the upper 
side of lot No. one, in the Maison Rouge grant. But the defendant 
claims no right under that title. Coming down to the sale of the land 
under a foreclosure of mortgage on the twentieth of August, 1838, it 
appears that a divjsion of the land took place, by agreement and by 
the coroner’s deed to the purchasers, Fenner and Scarborough, title 
was made to Fenner of the upper half of the tract and to Scarborough 
of the lower half. Fenner, it seems, sold his half to Caldwell, and 
Caldwell sold to Brigham. It was next sold by the coroner under a 
judgment against Joseph and Brigham, and purchased by Smith, who 
sold to Copley, who thus acquired title to the upper half. Under a 
judgment against Scarborough, his half of the land, being the lower 
half, was sold at sheriff’s sale, and purchased by James Garrett, who 
sold to Copley who, in this manner acquired title to the lower half and 
became owner of the whole tract. It seems that the land claimed by 
Mrs. Dinkgrave and in controversy in this suit, lies on the lower half 
of the tract. It is denied on the part of the defendant that there were 
any improvements or cultivation on the lower half, and therefore no 
right acerued to any of the parties under the provisions of act of Con- 
gress giving to purchasers under the Cox title the privilege of entering 
the land so purchased at the minimum rate, because improvement and 
cultivation were required as a condition upon which the privilege was 
granted. 

On the other hand, it is contended that the tract of eight hundred and 
sixty arpents was acquired by Brigham, in his purchase from Cox, as 
one tract; only that he improved and cultivated it as a whole for several 
years before he sold it. It was as we have seen, subsequently divided 
and owned by two different persons, and lastly, that Copley became 
owner of the whole tract as an entirety, in the same manner that Brig- 
ham owned it after his purchase from Cox. There can be no doubt 
that if Brigham remained owner, he could have entered the entire 
tract at the minimum government price. Then, say the plaintiff’s 
counsel, when Copley became purchaser of the lower half and the sep- 
arate ownerships of the halves were blended in Copley as one owner, 
and the same status existed as existed when Brigham owned the entire 
tract, cultivation and improvement upon any portion of the entire 
eight hundred and sixty arpents, whether upon the upper or the 
lower half, carried with it the right to purchase the whole at govern- 
ment price. We can see no forcible objection to this reasoning. The 
entire tract, as purchased from Cox, was never actually divided by a 
survey. No line of demarcation, it seems, was ever run and estab- 
lished, indicating with precision which was the upper half or which 
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the lower half. There never was a time when, as between claimants 
and the United States, there was a separate claim set up in virtue of 
improvement and cultivation, to one-half of the eight hundred and 
sixty arpents as the upper half, and a like claim set up for the like 
reason on the other portion as the lower half. The government never 
had to deal with claimants, one portion of whomgset up right to four 
hundred and thirty arpents of these eight hundred and sixty arpents 
by virtue of their purchase from Cox, and improvements and cultiva- 
tion by them on those four hundred and thirty arpents, and another 
portion who set up on the same grounds precisely their claim to the 
other four hundred and thirty arpents. Had Brigham, for instance, 
never parted with his rights upon the entire tract he purchased from 
Cox, and limited his application under the benefit of the act of Con- 
gress to only half the number of arpents he bought from Cox, and that 
half, the one on which his improvements were made and his cultiva- 
tion carried on, then, having abandoned all claim upon the other half 
any other claimant to that half would have to establish separate im- 
provement and cultivation on that half. Brigham might have pur- 
chased from the government all that he purchased from Cox, or any 
part thereof, in virtue of his improvements and cultivation upon the 
land as an entire tract, limiting his claim, however, in case of taking 
less than the whole to such part of the entire tract as embraced his 
improvements. Copley, it is shown, was owner of the whole tract in 
1844, and that he cultivated upon it several years before 1849. This 
we are of opinion entitled him to the benefit of the provisions of the 
act of Congress enacted in the interest of persons who purchased lands 
in the Maison Rouge grant, under the title of D. N. Cox. We regard 
it therefore of little moment whether or not Copley made improve- 
ments upon that portion of the tract which, during the separate owner- 
ships before referred to, was called the lower half. The testimony on 
that point is contradictory. 

On the part of the defense, there are numerous other objections 
raised to the validity of the title by which the plaintiff claims the 
property in controversy. Good faith in Copley in acquiring title and 
want of consideration as shown by several of the transfers, it is argued, 
render these transfers null. The denial by the plaintiff of any right 
in the defendant to set up these objections is, perhaps, not without 
force. If fraud were perpetrated and malpractices resorted to by Cop- 
ley in procuring transfers to himself, they were acts that took place 
seven years at least before the defendant’s alleged purchase of an im- 
provement and settlement upon the lands began. These frauds, if they 
were frauds, did no injury to the defendant. If injury resulted to any 
body it was to the parties with whom he dealt; but thirty years have 
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intervened and we do not find from the records that any of these 
parties or the heirs of any of them have ever complained. But con- 
ceeding the right to the defendant to except to the validity of those 
acts, we are not prepared, under all the facts shown in relation to 
them, to pronounce their nullity. 

The title presented by the defendant we will now advert to. Her 
title is based upon an alleged location of an internal improvement 
warrant on the land in dispute. The fact of such location ever having 
been made by the defendant, is expressly denied by the plaintiff. The 
defendant makes no pretension to any other right. 

By an act of Congress, passed September 4, 1841, the United States 
made a donation to Louisiana and other States of large portions of the 
public domain for the purpose of internal improvement. This State, 
in subsequently disposing of these lands, adopted the method of selling 
warrants, termed internal improvement warrants, which were located 
by the purchaser or his assignee. But the selection of the lands 
donated to the States was made under the supervision of the Land 
Department of the Government and subject to its approval. The 
commissioner of the general land office, in August, 1847, issued in- 
structions to the registers and receivers in regard to the’selection or 
location of internal improvement land under the donation act of 1841. 
Through the officers of the land department the construction given by 
the executive department to the act of 1841, was made known. In- 
structions were issued, defining the mode of proceeding in the selec- 
tion and location of the lands to be transferred to the States. It was 
announced through the land department “that the law allowed selec- 
tions to be made of public lands, whether offered or unoffered, but no 
State selection 1s admissible of any land which is or may be reserved 
from sale by any law of Congress, or proclamation of the Presideut, 
or on any tract which is'reserved or withdrawn from market for any 
purpose.” Lester’s Land Laws, vol. 1, p. 502. We think it is clearly 
shown that under the act of Congress of twenty-seventh January, 1851, 
all the land within the limits of the Maison Rouge grant was reserved 
from sale, entry or location, from the date of the act until three 
months after the public notice required to be given by the second sec- 
tion of the act; that that notice was not given until the twenty-fifth 
of October, 1853. The location of the defendant’s warrant could not, 
therefore, have been made on the fifth of September, 1853, because it 
was then forbidden by the law of Congress above recited. 

We consider it unnecessary to consider the bills of exceptions pre- 
sented by the record. We come to the conclusion that no location of 
the internal improvement warrant of the defendant was made. 

For the reasons just stated, we think it clear that on the fifth of Sep- 
tember, 1853, the defendant was debarred from making a location of 
her internal improvement warrant upon any land within the limits of 
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the Maison Rouge grant; aud that subsequently, viz: in December, 
1854, and on the twenty-first January, 1855, when she again applied 
to locate it, it was out of her power to locate it upon the lands in con- 
troversy, because before her last applications were made, those lands 
had been secured to the plaintiff under pre-emption right in pursu- 
ance of the provisions made by law in favor of purchasers in good 
faith under the title of Cox, and who had improved and cultivated 
upon those lands. 

It was the express purpose of the enactment to first ascertain and 
provide for all persons of that class by receiving proof of their claims 
and confirming the right of pre-emption upon them. Pending this 
period entries of lands on other claims within the grant were sus- 
pended, and locations of warrants could not be effected. We conclude 
the defendant never acquired title, and that the plaintiff did. 

It is therefore ordered that the judgment of the district court be 
affirmed with costs. The right to claim rents and revenues is reserved 
to the plaintiff in a separate action. 

Chief Justice Ludeling recused in this case. 

Rehearing refused. 


° No. 553. 
G. W. McGuinty v. W. L. Ricamonp, Sheriff, et al. 


The exception to the jurisdiction of the district court was properly maintained. The execu- 
tion having issued from the parish court, the parish court was the proper court to apply 
to for an injunction to restrain property seized under the judgment from being sold. 
The value of the property to be sold is not to be considered. If the parish court had 
the jurisdiction necessary to authorize it to render a judgment, it had jurisdiction to 
prevent that judgment trom being satisfied by the sale of the property not subject to 
seizure. 

PPEAL from the Fourteenth Judicial District Court, parish of 
Morehouse. Ray, J. OC. T. Dunn, for plaintiff and appellant. New- 
ton & Hall, for defendants and appellees. 

MorGan, J. Leopold, having a judgment against McGinty, which 
was rendered by the parish court, issued excution and caused a certain 
piece of property to be seized. 

McGinty obtained an injunction from the district court alleging that 
the property seized was his homestead and not liable to seizure. Ex- 
ception was taken to the jurisdiction of the district court. The excep- 
tion was properly maintained. 

The execution issued from the parish court; the parish court was 
the proper court to apply to for an injunction to restrain property 
seized under the judgment from being sold. The value of the prop- 
erty sought to be sold is not to be considered. If the parish court had 
the jurisdiction necessary to authorize it to render a judgment, it had 
jurisdiction to prevent that judgment from being satisfied by the sale 
of property not subject to seizure. 

Judgment affirmed. 
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No. 486. 


Joun Coarre & Brotuer v. JonN T. Lupe ine et als. W. J. Q. 
BAKER, intervenor. 


This court is satisfied that the document sued on is the property of plaintiffs and not of the 
intervenors, by whom it was transferred, and not merely pledged to plaintiffs, as he 
alleges, to guarantee the payment of the indebtedness of a third party. 

The position taken by the intervenor that the obligation sued on was not stamped when it 
was delivered to plaintiffs, and that it is therefore a nudum pactum, is entirely untenable. 
If he gave them the obligation without being stamped when stamps should by law have 
been placed upon it, it was a wrong doing of his own from which he can draw no pro- 
tection. Besides, the plaintiffs had the right to cause the required stamps to be put 
upon it. The requirements of the law are complied with, if the stamps are on the obli- 
gation, when sought to be enforced. ’ 

Allegations that intervenor, when he parted with the obligation, which was negotiable, and 
of which he claims the ownership, did so despite the agreement he was under with his 
associates to keep it out of commerce, can do him no good, and he can not be listened to 
on this point. 

It is conceded that the defendants, with others, at sheriff's sale, purchased all the rights, 
privileges, franchises and other property belonging to the Vicksburg, Shreveport and 
Texas Railroad Company. This company was a corporation established by law. Asa 
corporation thus established, its members were not personally responsible for the debts 
of the company beyond the amount of stock which they individually held. 

As to the defendants, they did not acquire by their purchase the immunity of the stock- 
holders of that company from liability beyond the amount of their stock. This purchase 
conveyed to them all the rights, privileges, franchises and other property of said com- 
pany ; but it did not and could not make them a corporation, for corporations are created 
only by special act of the Legislature, or in the manner provided for bylaw. As regards 
the rights, privileges, franchises and other property of the company aforesaid, the pur- 
chase made defendants joint owners thereof and nothing else. It did not make them 
that company. 

If, as alleged, the ratification of the sale by the State constituted them a corporation, their 
corporate rights would take eftect only from the passage of the act. But the act was 
passed subsequently to the publishing of the instrument sued upon. The rights of the 
holders of the obligation had vested, and the Legislature could not shake them. 

Defendants’ plea that the obligation sued on purports to have been issued by the Vicksburg, 
Shreveport and Texas Railroad Company, and therefore that they, the defendants, can 
not be liable individually, does not protect them. Obligors are bound not by the style 
which they give to themselves, but by the consequences which they incur by reason of 
their acts. 

It was suflicient that the mstrument sued upon was stamped when offered in evidence. 

This court can neither add to the law nor take from it, and as the law limits the solidarity of 
obligors engaged iu carrying personal property for hire to that property which is carried 
on ships, or other vessels, it can not be extended to those who carry it on a railroad. 
Hence the defendants are liable jointly, and not in solido. 

It appears that others besides the present defendants are the owners of this road. Their 
names were given to the plaintiffs by the defendants. They should have been made par- 
ties tothe suit. The owners are nine in number. Judgment is therefore rendered in 
favor of the plaintiffs and againat the defendants for the proportion due by each. 


PPEAL from the Fourteenth Judicial District Court, parish of 
Ouachita. Robert J. Caldwell, attorney at-law, selected to try this 
ease. Morrison & Farmer, for plaintiffs and appellees. W.J.Q. Baker, 
in propria persona, intervenor and appellant. Frank P. Stubbs, for 
defendants and appellants. 
Morean, J. John T. Ludeling, John Ray, Francis P. Stubbs and 
William R. Gordon, are sought to be made responsible in solido upon 
the following instrument : 
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Office ot the Vicksburg, Shreveport and Texas Railroad Company, 
$5168 08. Monroe, La., November 6, 1866. 

On or before the third February, 1869, the Vicksburg, Slireveport 
and Texas Railroad Company will pay to the order vf Wesley J. Q. 
Baker five thousand one hundred and sixty-eight dollars and eight 
cents, value received, with eight per cent. interest per annum from the 
third day of February, 1866, till paid, payable annually. 

Signed, JOHN T. LUDELING, President. 

Attest : 

Jos. P. McGutrg, Secretary. 

Defendants’ responsibility is claimed upon the allegations that on 
the third February, 1866, they purchased the Vicksburg, Shreveport 
and Texas Railroad at sheriff's sale, and that previous to the purchase 
they formed themselves into an association for the purpose of buying 
the railroad in question and operating it in carrying freight and pas- 
sengers for hire. This, plaintiffs say, constituted them common car- 
riers and commercial partners. Upon this ground judgment is asked 
against them in solido. 

Defendants excepted, first, that the maker of the instrument, the 
Vicksburg, Shreveport and Texas Railroad Company, a corporation 
created by and according to law, is alone liable thereon, and not the 
individual stockholders, of whom defendants are only a portion; 
second, that defendants, if liable at all, are only jointly so with all 
the other stockholders of the company, who have not been sued ; third, 
they plead the prescription of three and five years. The exceptions 
were overruled, and, without waiving them, but on the contrary reiter- 
ating them, they answered, admitting that the obligation sued on was 
signed by Ludeling as President of the Vicksburg, Shreveport and 
Texas Railroad Company, ‘“‘a company chartered by the acts of the 
Legislature of the State of Louisiana, and that it was countersigned 
by the Secretary of said company, who affixed the seal of the com- 
pany thereto, but they deny that they are or ever were individually 
liable in any manner under said obligation.” 

As between the plaintiffs and the defendants the serious questions 
presented for our solution are— 

First—Are the defendants, individually, liable on the obligation sued 
upon ? 

Second—lIf liable at all, is their liability solidary or joint ? 

Before entering upon the consideration of these questions, we must 
investigate the pretensions of the intervenor W. J. Q. Baker. He 
alleges that he, and not the plaintiff, is the owner of the obligation 
sued on. If he is, of course the suit is at an end. He alleges that the 
obligation was made in his favor and intended to be between them and 
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the defendants and others a statement of accounts among themselves ; 
that when he gave it to plaintiffs it was not stamped, and that they 
were never authorized to put stamps upon it. He shows that it was 
given to plaintiffs by him as security for a debt due by Mrs. Wilson ; 
tbat this debt of Mrs. Wilson was never ascertained; that if it ever 
existed it is extinguished by payment and prescription ; that they took 
no steps to secure the debt or keep it alive, and made no effort to pro- 
tect the surety, and abandoned the whole claim; that they have no 
right to bring this suit until they have shown contradictorily with 
Mrs. Wilson the amount of her indebtedness. He prays that the suit 
be dismissed; that the indebtedness of Mrs. Wilson be declared pre- 
scribed and discharged by her bankruptcy, and, if the suit is not dis- 
missed, that the obligation sued on be declared to be his property, and 
that it be delivered to him. 

Baker was the holder of the document sued upon. It was made 
payable to his order. It was in negotiable form. He does not deny 
having pledged it to the plaintiff. It was pledged to secure the debt 
of a third party. But the act of pledge was a voluntary one on his 
part, and it was competent for him to make it. The indebtednegs for 
which it was pledged was acknowledged by him, aud it had been 
cortracted by him. He can not be listened to now when he denies it. 

The evidence satisfies us also that he subsequently transferred the 
obligation which had before been pledged to the plaintiffs io fall 
property and in satisfaction of this indebtedness. He swears he did 
not. But his testimony is contradicted by several witnesses. Shortly 
after the transfer he went into bankruptcy. To enable him to receive 
the benefit of the bankrupt law, it was necessary that he should file a 
schedule of all his property, and to swear to the fidelity of his return. 
If the obligation sued on was only in pledge with the plaintiffs, it was 
still owned by him. He had a residuary interest in it, and upon his, 
or his assignee, paying the amount for which it stood pledged, it would 
have been returned to him or to his assignee. He did not place it 
upon his schedule. As he swore to the truth of his return, if he did 
not place it on that return, the only charitable conclusion that we can 
come to is that it was not his property. 

His position that, because the obligation sued on was not stamped 
when it was delivered to the plaintiffs, it is therefore a nudum 
pactum, is entirely untenable. If he gave them the obligation with- 
out being stamped when stamps should by law have been placed 
upon it, it was a wrong doing of his own from which he can draw no 
protection. Besides, the plaintiffs had the right to cause the required 
stamps to be placed upon it. The requirements of the law are com- 


plied with if the stamps are upon it when it is sought to be enforced. 
39 
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It is sufficient for us to know that they are upon it when the case 
comes before us for investigation. The statement that, when the 
obligation was given to him it was not stamped becat&se it was only 
intended as a memoranda of settlement between himself and those 
interested with him in the railroad, and that they were purposely left 
off it, that it should not be negotiated or transferred, does him no 
good. It only shows that he parted with the obligation despite the 
agreement he was under with his associates to keep it out of com- 
merce. Under no hypothesis can he be listened to when he claims 
ownership of the obligation. His intervention, therefore, must be 
dismissed. 

This brings us to the case between the plaintiffs and the defendants. 

It is conceded that the defendants, with others, bought at sheriff’s 
sale the property of the Vicksburg, Shreveport and ‘exas Railroad. 
To state the case more broadly, it is conceded that the defendants, 
with others, at sheriff’s sale purchased all the rights, privileges, fran- 
chises and property belonging to the Vickburg, Shreveport and Texas 
Railroad Company. This company was a corporation established by 
law. As a corporation thus established its members were not per- 
sonally responsible for the debts of the company beyond the amount 
of stock which they individually held. 

Now the question propounded to us is: When Ludeling and others 
purchased the rights, privileges, franchises and property belonging to 
the Vicksburg, Shreveport and Texas Railroad, did the immunity of 
the stockholders of that company from liability beyond the amount of 
their stock attach to them? 

The question, we think, must be answered in the negative. The 
purchase of Ludeling and his associates conveyed to them all the 
property of the corporation which was sold by the sheriff. It conveyed 
to them the privileges and the franchise of the corporation, its powers 
to operate the railroad, etc. The sheriff’s sale made them the owners 
of the road, its right of way, its property, its franchise, but it did 
not, and’ could not, make of them a corporation, for corporations are 
created only by special act of the Legislature or by associations under 
the general law regulating the mode in which corporations are formed. 
This sale conveyed to them the title to the rights and property of the 
company, but, as regards those rights and that property, it made them 
joint owners thereof, and nothing else. In other words, the sheriff’s 
sale to Ludeling and his associates of the property, rights, privileges 
and franchise of the Vicksburg, Shreveport and Texas Railroad Com- 
pany did not make of them that company. It only conveyed to them, 
in joint ownership, the property which they bought. 

It is contended that the Legislature of the State, by subsequent act, 
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ratified this sale. This is true. But no one here disputes the verity 
or validity of the sale. If this act of ratification, besides the ratifica- 
tion, constituted them a corporation, their corporate rights would take 
effect only from the passage of the act. The act was passed subse- 
quent to the publishing of the instrument sued upon. Its effect was 
‘not and could not be retroactive. The rights of the holders of the 
obligation had vested, and the Legislature could not shake them. 

The defendants have referred us to many decisions of the courts of 
England and of our sister States, collected in Redfield on Railways, in 
support of their defense. So far as we have been enabled to examine 
them, they do not apply. They relate to the power to sell railroads 
under mortgages, their franchises, and the right to operate them, none 
of which are questioned in this controversy. 

They also contend that the obligation sued on purports to have been 
issued by the Vicksburg, Shreveport and Texas Railroad Company, 
and therefore payment can not be exacted of them individually. This 
does not, in our opinion, protect them. Obligors are bound not by the 
style which they give to themselves, but by the consequences which 
they incur by reason of their acts. It matters not what they chose to 
call themselves. The question is, how do their acts bind them ? 

They next contend that the document sued on should not have been 
received in evidence, because it was not property stamped when issued. 
It was stamped when it was offered in evidence, and this we think is 
sufficient. The last defense set up is prescription. But it was not 
urged in argument, and it can not avail them. The note was due in 
February, 1869; this suit was instituted in 187%. The only remaining 
question is the extent of the defendants’ liability. Are they bound 
solidarily or jointly ? 

Plaintiffs contend that they are each bound for the entire debt, they 
being engaged in carrying personal property for hire. The code de- 
clares that commercial partners are those who are engaged in “ carry- 
ing personal property for hire in ships or other vessels.” 

In this sense we understand vessel to mean any structure which 
is made to float upon the water, for purposes of commerce or war, 
whether impelled by wind, steam or oars. Vide Webster’s dictionary, 
verbo: vessel. 

Now it seems absurd that, if two or more persons should associate 
themselves together for the purpose of conveying personal property 
for hire between two points on some of the streams in Louisiana too 
shallow for navigation except in small boats propelled by oars, they 
would be bound, with regard to everything connected with such em- 
ployment, in solido, while the operators of a railroad are only bound 
jointly. But we can neither add to the law nor take from it, and as 
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the law limits the solidarity of obligors engaged in carrying personal 
property for hire to that property which is carried on ships or other 
vessels, we can not extend it to those who carry it on a railroad. We 
therefore conclude that the defendants are liable jointly and not in 
solido. 

Now it appears that others besides the present defendants, are own- 
ers of this road. Their names were given to the plaintiffs by the 
defendants. They should have been made parties to the suit. The 
owners are nine in number. Judgmeut must therefore be rendered in 
favor of the plaintiffs and against these defendants for the proportion 
due by each. 

It is therefore ordered that the judgment of the district court be 
amended, and that each of the defendants herein pay one-ninth part 
of the judgment herein, and as amended the judgment be affirmed, 
appellees to pay costs of appeal. 


Wy y, J., concurring. The plaintiffs sue the defendants, John T. 
Ludeling, John Ray; Francis P. Stubbs and William R. Gordon, on the 
following instrument : 

** Office of the Vicksburg, Shreveport and Texas Railroad Company, 
$5168 08. Monroe, La., November 6, 1866. 

‘*On or before the third day of February, 1869, the Vicksburg, 
Shreveport and Texas Railroad Company will pay to the order of 
Wesley J. Q. Baker five thousand one hundred and sixty-eight dollars 
and eight cents, value received, with eight per cent interest per an- 
num from the third day of February, 1866, till paid, payable annually. 

* JOHN T. LUDELING, President. 

‘* Attest: Jos. F. McGuire, Secretary.” 

They allege that said defendants and their associates on the third 
day of February, 1866, ‘ purchased the Vicksburg, Shreveport and 
Texas Railroad at sheriff’s sale, with all its rights, privileges, fran- 
chises, locomotives, cars,” etc.; that previous to said purchase they 
formed themselves into an association for the purpose of buying said 
railroad and operating it in carrying freight and passengers for hire as 
common carriers and commercial partners; that, immediately after 
said purchase, they took possession of and operated the railroad in 
said capacity, sometimes under the name of John T. Ludeling and 
associates, at other times under the name of the Vicksburg, Shreveport 
and Texas Railroad Company. They further allege that, by their 
repeated acknowledgments and deelarations, the defendants induced 
others, as well as your petitioners, to deal with them and accept their 
paper under the assurance that they were bound in solido, thereby 
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assuming this respousibility toward third persons; that while the 
defendants were so associated together for the purpose aforesaid, they 
issued the promissory note sued on. They further allege that said 
John T. Ludeling was by the consent and authorization of the defend- 
ants authorized and empowered to execute said note, for which they 
are bound in solido to petitioners, who acquired it for value before due. 
The prayer of the petition is for judgment in solido against the defend- 
ants for the amount of said note. 

Defendants, in a peremptory exception, urgad— 

First—That the maker of the instrument, the Vicksburg, Shreveport 
and Texas Railroad Company, a corporation created by, and accord- 
ing to law. is alone liable thereon, and not the individual stockholders, 
of whom defendants are only a portion. 

Second—That defendants, if liable at all, are only jointly so with all 
the other stockholders of the company, who have not been sued, and 
whose names are disclosed in the exception. 

The exception being overruled, defendants, reiterating the same 
defenses in their answer, further deny that the plaintiffs are the legal 
owners or holders of the paper, and in good faith. They aver that 
Baker made a surrender in bankruptcy, and though this was not 
placed upon lis schedule of assets, nor taken possession of by the 
assignee, E. E. Norton—yet, that it was legally the property of said 
assignee ; that defendants had equities against said Baker, and plain- 
tiffs held other collaterals for the debt of Mrs. Wilson, for whose debt 
to them the note sued on was delivered to them to secure. They set 
up the circumstance under which this paper was executed—as being 
when the purchasers of the railroad agreed among themselves to bid 
for the property, each of them paid into a common fund the sums they 
had agreed to furnish, respectively, with the agreement that whatever 
balances might remain after the purchase was complete the same 
should be loaned to the company for repair and construction purposes ; 
that among the various balances was the sum of the paper sued on 
in favor of Baker, and all the other purchasers had similar papers 
executed for the balances respectively due them, which it was agreed 
among all should be held as simple memoranda of the agreement, and 
that purposely, and to prevent their use, none of these several instru- 
ments were stamped with the United States revenue stamps, necessary 
for the validity of a promissory note; and that the said note sued on 
is extinguished by compensation between the purchasers, who hold 
similar obligations, in the event they, and not the Vicksburg, Shreve- 
port and Texas Railroad Company, are held liable, which however 
they deny. . 

W. J. Q. Baker intervened and claimed the ownership of the note 
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in suit. The court gave judgment dismissing the intervention and 
condemning the defendants as prayed for. The defendants and the 
intervention have appealed. 

The defendants contend that, by their judicial admission in this case, 
the plaintiffs are estopped from denying their authorities to act under 
the charter of the Vicksburg, Shreveport and Texas Railroad Company 
and to execute the note sued on in the name of said corporation ; and 
therefore the defendants’ exception that the suit should have been 
brought against said corporation and not against them, the individual 
stockholders, should have been maintained and the suit dismissed. 

The judicial admission relied on is the averment in plaintiffs’ peti- 
tion that the “‘ said defendants and their associates on third February, 
1866, purchased the Vicksburg, Shreveport and Texas Railroad at 
sheriff’s sale, with all its rights, privileges, franchises, locomotives, 
cars,” etc. 

This is an admission that the defendants bought all the property of 
the corporation; but it is not a judicial admission that they became 
thereby the corporation itself, acquiring power to bind it by issuing 
obligations or notes of the kind in suit. 

On the contrary, in other allegations of their petition, the plaintiffs 
aver that the defendants were operating said railroad merely as com- 
mon carriers and commercial partners at the time they executed said 
notes ; and it was for this reason that suit was brought against the 
defendants individually. The plaintiffs have not judicially admitted 
that the defendants, when they executed the note in the name of the 
Vicksburg, Shreveport and Texas Railroad, represented that corpora- 
tion and had authority to execute the note in behalf thereof. The 
court did not err in overruling the exception to the form of the action. 
The note was executed by the defendants; it matters not what name 
they assumed for their firm or association. It was not the obligation 
of the insolvent corporation, the Vicksburg, Shreveport and Texas 
Railroad, whose property the defendants acquired at sheriffs sale on 
third February, 1866. They purchased the property of the juridical 
person, but not the being itself. The defendants contend that the 
plaintiffs are without interest and can not raise the question whether 
they represented the Vicksburg, Shreveport and Texas Railroad when 
they executed the note in suit. In pursuing the makers of the obliga- 
tion the plaintiffs have an interest (when met by the objection that 
the note is not theirs but that of a certain railroad corporation), to 
deny that it was issued by such corporation, to deny that the defend- 
ants bad authority to represent said corporation in issuing said note, 
and to show that they issued it merely as a firm or commercial part- 
nership. 
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In order to make out their case the plaintiffs clearly had the right to 
show that the defendants contracted the obligation as a firm or part- 
nership and not as a railroad corporation, because they never had 
authority as such. In order to determine whether the equities set up 
by the defendants can be considered, it becomes important to ascer- 
tain whether the plaintiffs acquired it as owners or as pledgees before 
due and for value in due course of trade. They acquired it as pledgees 
before due, as will appear by the following document : 

“ New ORLEANS, January 27, 1868. 

‘* Received from W. J. Q. Baker a note of hand made by Eliza W. 
Warfield, dated May 3, 1867, for five thousand dollars, due and pay- 
able five years after date, bearing eight per cent. per annum interest, 
and said interest payable annually, paraphed ne varietur, June 3, 1867. 
Also a note signed by John T. Ludeling as President of the Vicksburg, 
and Texas Railroad Company, for five thousand and one hundred and 
sixty-eight dollars and eight cents, dated November 6, 1866, and 
payable on the third of February, 1869, to the order of Wesley J. Q. 
Baker and by him indorsed, said note drawing interest at eight per 
cent. per annum from the third day of February, 1866, until paid, 
interest payable annually ; which notes are held as collateral security 
for the indebtedness of Mrs. N. J. Wilson, which indebtedness was 
contracted by the said W.J.Q.Baker. JOHN CHAFFE & BRO.” 

The defeudants contend that the debt for which the note was given 
in pledge was suffered to prescribe; and with the prescription of the 
principal debt, the right of the plaintiffs as pledgees ceased, and the 
note belongs to the pledger Baker, or his assignee in bankruptcy, 
against whom the equities they set up can be established. 

To this the reply is that the indebtedness of Mrs. Wilson is not pre- 
scribed, because before prescription had acquired she made a volun- 
tary surrender of her property in bankruptcy, placing plaintiffs on the 
schedule of her creditors for $10,000, and this was a most solemn 
acknowledgment and judicial admission of the debt; and since then 
prescription has not acquired. 

The defendants contend that plaintiffs’ claim is described on the 
schedule of Mrs. Wilson as being evidenced by two promissory notes 
for $5000 each, dated twenty-seventh February, 1867, whereas their 
claim is an account; therefore the acknowledgment referred to did not 
arrest the current of prescription. 

The plaintiffs were the factors of Mrs. Wilson and kept an account 
against her. The two notes referred to in the schedule are items in 
that account. Instead of acknowledging the whole account, the*bank- 
rupt chose to acknowledge two items thereof. 

If all the other items of the account were incorrect, certainly in the 
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most solemn manner she has judicially admitted the correctness of 
those items, the two notes of $5000 each ; and undoubtedly the current 
of prescription was arrested in regard to that part of the indebtedness 
of Mrs. Wilson to plaintiffs. And as long as there was an indebted- 
ness or any part thereof, the pledge given by Baker remained in 
force. 

The pledge was given to secure the indebtedness of Mrs. Wilson to 
plaintiffs, it matters not Low evidenced ; and my conclusion is that it 
remains unimpaired and in full force. Besides, I am satisfied from the 
evidence that Baker transferred the note to plaintiffs in settlement of 
the debt for which it was pledged. The want of stamps on the note, 
if it be true it was not stamped, did not affect its negotiability or im- 
pair the pledge. 

The time to raise that objection was when it was offered in evidence 
in this case, at which time it was properly stamped. The note having 
passed into plaintiffs’ hands before due, the equities set up by defend- 
arts can not be considered. 

The unincorporated association of which defendants were members, 
although engaged in carrying persons and freight for hire on their 
railroad, was not a commercial partnership. It is only the carrying 
of personal property for hire in ships or other vessels by a partnership 
that makes it a cummercial one. Revised Code, 2825. The defendants 
are therefoie not bound in solido. 

The judgment appealed from should therefore be amended sv as to 
make the defendants jointly liable instead of solidarily. 

For the feregoing reasons I concur in the decree rendered in this 
case. 





No. 541. 


J. P. Suuttz v. JosepH MorGan. Joun CHAFFE & BROTHERS, 
Intervenors. 


It is of the very essence of the dation en paicment that delivery should actually be made. 

Neither a sale nor a dation en paicment can avail against an attaching creditor when there 
has been no delivery. 

In this instance the intervenors were fully aware of the indebtedness of the defendant to 
the plaintiff at the time the defendant became indebted to them, and of his failing and 
insolvent condition at that time; and under this state of facts they may well be con- 
sidered as having aided the defendant in his fraudulent designs to defraud the plaiatifi’s 
claim, first by taking a mortgage from defendant on his property, and subsequently by 
transfers of that property only a few days before the plaintiff's attachment was levied on 
the same property. 


ae from the Eighteenth Judicial District Court, parish of 
Webster. Turner, J. Watkins & Fort, for plaintiff and appellee. 
A. B. George, for defendants and appellants. 
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TALIAFERRO, J. The plaintiff, being the holder of a promissory 
note for $1771 in gold coin with interest thereon from the eleventh 
May, 1870, at eight per cent., executed by the defendant, instituted 
this action against him, proceeding by attachment and garnishment 
process, alleging that the defendant was in insolvent circumstances 
and about to dispose of a large portion of his property to defraud his 
creditors and to give an undue preference to some of them. Certain 
lands with the rents accruing from them were attached and one Dub- 
berty was cited as garnishee. The answers of the garnishee to inter- 
rogatories disclosed no indebtedness by him to the defendant. Chafte 
& Brothers intervened, claiming ownership of the lands attached. The 
case was tried twice in the courts below with the same result, that of 
a judgment in favor of the plaintiff against both the defendants and 
the intervenors; from which judgment the intervenors alone have 
appealed. 

The defendant in 1870 became indebted to the intervenors in the 
sum of $5500, to secure the payment of which he mortgaged to them a 
portion of the lands which the plaintiff in this suit attached for the 
payment of his debt. The mortgage was recorded in the parish of 
Bienville on the tenth of June, 1870, before the establishment of the 
parish of Webster ; and as provision is made in the act creating the 
latter parish, rendering it unnecessary for any subsequent recordation 
in the new parish of deeds already recorded in the parishes from which 
portions of territory had been taken to form the parish of Webster, 
the objection of the plaintiff that the mortgage does not appear on the 
records of that parish is without weight. 

The defendant, on the twelfth of August, 1872, sold to intervenors 
two hundred and thirty-nine and sixty-two one hundredth acres of 
land, the consideration of which, as expressed in the deéd, was the 
sum of $2800 cash in hand paid. This deed was recorded on August 
14, 1872. On the day following, the thirteenth of August, 1872, 
the detendant sold to the intervenors four hundred and forty acres of 
land, more or less, for the consideration, as expressed in the deed of 
conveyance, of the sum of $2750 cash in hand paid. This deed was 
recorded on the same day it was executed. The attachment of the 
plaintiff was levied upon these lands on the twentieth of August, 1872, 
about seven or eight days after the time of the sale to the intervenors. 
It is admitted that the consideration of both the transfers was indebt- 
edness of defendant to the intervenors, and it is otherwise established 
that the consideration of both conveyances was the indebtedness of 
the defendant to the intervenors, and that no money was paid by them. 

At the time the defendant contracted the debt for which he is now 
sued, he was pecuniarily much embarrassed and his situation in this 
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respect it seems continued without any improvement up to the time 
this litigation commenced. The evidence makes it clear that at the 
time the intervenors obtained the mortgage and the titles they set up 
to the lands they knew the defendant was in failing and insolvent cir- 
cumstances, and knew of the existence of the plaintiff’s claim against 
the defendant, which had existed anterior to that of the intervenors. 

It is admitted by the counsel of the intervenors that the vendor was 
not actually in possession as owner; that he did not live on either 
place ; that both places were in possession of lessees; that the only 
delivery practicable was made. It is clear that no actual delivery of 
possession was made to the intervenors. They contend however that 
possession follows title by public act, as well in transfers by dation en 
paiement as in sales ; that delivery followed title by the notarial act of 
sale to them by defendant, and that no further act of delivery was 
necessary ; that the private act when recorded became authentic, and 
if possession did not follow title and vendee held precarious title, the 
only effect of the seizure was to force vendee to prove the reality and 
good faith of the contract. With these views we do not agree. It is 
of the very essence of the dation en paiement that delivery should 
actually be made. 3 M. 326, 269, and 12 La. 375. 

In Nellson v. Smith, 12 La. 375, the case last referred to, it was held 
that neither a sale or a dation en paiement can avail against an attach- 
ing creditor when there has been no delivery. This doctrine is well 
settled. See 20 An. 282, White v. Bird, and 3 An. 280. 

All the conditions required to enable a creditor to attach the prop- 
erty of his debtor who, unable to pay all his creditors, is aiming to 
give an undue preference to some of them to the injury of the others, 
meet in this case; the insolvency of the defendant at the time of his 
transfers of property to the intervenors, the existence of plaintiffs 
debt at the time of these transfers, and the attempt of the defendant 
to defeat his collection of that debt or to participate in a distribution 
of his assets by passing title to all his property to the intervenors. 
That the intervenors were fully aware of tie indebtedness of the de- 
fendant to the plaintiff at the time the defendant became indebted to 
them, and of his failing and insolvent condition at that time, is abund- 
antly shown; and under this state of facts they may well be con- 
sidered as having aided the defendant in his fraudulent designs to 
defeat the plaintifi’s claim, first by taking a mortgage from defendant 
on his property and subsequently trausfers of that property only a few 
days before the plaintiff’s attachment was levied on the same property. 

The decree of the lower court was correctly rendered. 

Judgment affirmed. 
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No. 589. 
BENJAMIN Jacoss et al. v. BENJamiIn Levy et al. 


For carrying on a private market in contravention of the ordinances of the city of Shreve- 
port, the defendants may be responsible to said city on account thereof. But plaintiffs, 
who are lessees of the public markets, have no right to sue to enforce the ordinances of 
that political corporation, nor can the validity of said ordinances be tested in this con- 
troversy to which the city of Shreveport is not a party. 


PPEAL from the Tenth Judicial District Court, parish of Caddo, 

Looney, J. Boarman & Elstner, Duncan & Moncure, Fuqua & Oal- 

liham, for plaintiffs and appellees. J. W. Jones, Wm. A. Seay, T. A. 
Flanagan, for defendants and appellants. 

Wr ty, J. Plaintiffs, who are the lessees of the public markets in the 
city of Shreveport, and who under their contract with the city ‘‘ have 
the exclusive right to collect all market dues within the present limits 
of Shreveport as per tariff now in force during the lease,” have brought 
this suit against the defendants, who are keepers of a private market, 
for $10,000 damages for keeping said market, and they sued out an 
injunction restraining them from pursuing said occupation. 

No damages have been proved in this case, and the defendants have 
not refused to pay plaintiffs, when required, market dues as per tariff 
now in force. Since opening the private market, plaintiffs have not 
demanded of defendants market dues. 

For carrying on a private market in contravention of the ordinances 
of the city of Shreveport, the defendants may be responsible to said 
city on account thereof. But plaintiffs have no,right to sue to enforce 
the ordinances of this political corporation. Nor can the validity of 
the said ordinances be tested in this controversy to which the city 
of Shreveport is not a party. Nor can the validity of the contract 
between the city of Shreveport and the plaintiffs and the extent of 
the rights of the latter thereunder be determined in this suit ; because 
the city of Shreveport is not a party and defendants are strangers to 
said contract. If the ordinances prohibiting private markets be valid, 
defendants have uo interest in contesting with plaintiffs in regard to 
the extent of their rights, resulting from their contracts with the city 
of Shreveport. 

If said ordinances on the other hand be held invalid, still defend- 
ants are in no manner concerned in regard to the contracts between 
plaintiffs and the city of Shreveport. Therefore the only inquiry in 
relation to defendants’ right to keep a private market is, are the ordi- 
nances of the city prohibiting it valid or invalid; and this question, as 
before remarked, can not be determined in this suit, because the city 
of Shreveport, the party whose rights and authority under the charter 
are questioned, is not before the court. 
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It is therefore ordered that the judgment herein be set aside, and it 


is decreed that the demand of plaintiffs be re‘ected with costs of both 
courts. 
Rehearing refused. 








No. 574. 
BenJAMIN Levy & Co. v. City oF SHREVEPORT et al. 


In order to present the question whether the mayor of the city of Shreveport had authority 
to arrest and fine the plaintiffs in this instance but defendants in certain cases in which 
they were sued for carrying on a private market in contravention of the ordinances of 
said city, and the question being whether said ordinances are legal, the defendants 
should have appealed from the judgments imposing the penalty in said ordinances pre- 
scribed. They can not test the authority of the mayor to enforce the ordinances of the 
city prohibiting private markets, and the legality of said ordinances, in a proceeding ot 
this kind, to wit, by injunction and a claim of damages. 


PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Looney, J. J. W. Jones, T. A. Flanagan, Wm. A. Seay, for plain- 
tiffs and appellees. David M. Calliham, city attorney, J. W. Duncan, 
for defendants and appellants. 
Wrty, J. Plaintiffs allege that they are engaged in carrying on a 
private market, for which they have a license from the State; and 


they had applied for a city license and had been refused by the muni- 
cipal authorities. 

They further state that S. J. Ward, mayor of said city, on divers 
occasions in the month of February, 1875, wantonly, improperly and 
without authority in law, caused to be issued warrants, under which 
they were arrested and fined by the mayor twenty-five dollars in each 
case ; that, in the prosecution of their said business, they were in the 
exercise of a legal right, and the mayor was without jurisdiction or 
authority in having them arrested aud fined. 

The petition further states, that they have taken a suspensive ap- 
peal to the Supreme Court of the State, from the judgments and fines 
imposed upon them; yet, notwithstanding this, the mayor continues to 
have them arrested daily, and has declared his intention to fine them 
for each and every day they pursue their business as aforesaid. 

They conclude by asking for a judgment in solido against the city, 
and S. J. Ward, individually and in his capacity of mayor, for the 
sum of one thousand dollars damages. 

On these allegations writs of injunction issued as prayed for. 

Defendants excepted to the action on the ground that the petition 
discloses no good cause for the suit, and no proper showing is made 
for the issuance of the injunction. We think this exception should 
have been sustained. In order to present the question whether the 
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mayor had authority to arrest and fine the defendants for carrying on 
a private market in contraveniion of the ordinances of the city of 
Shreveport, and the question whether said ordinances are legal, the 
defendants should have appealed from the judgments imposing the 
penalty in said ordinances prescribed. They can not test the author- 
ity of the mayor to enforce the ordinances of the city of Shreveport 
prohibiting private markets, and the legality of said ordinances, in a 
proceeding of this kind. 

And they can not seriously demand damages for alleged illegal acts 
that may or may not hereafter be done by the mayor. 

It is therefore ordered that the judgment herein be set aside, and it 
is decreed that plaintiffs’ suit be dismissed with costs of both courts. 

Rehearing retused. 








No. 593. 
James W. Howarp v. C. YALE, Jr., & Co. Wimpusn & Howe Lt, 
Intervenors. 


Before the bond of the defendant and appellant was filed the plaintiff died. Subsequent to 

plaintiff's death the required bond was filed. 

The motion of plaintiff's representative te dismiss the appeal upon the ground that he is 
not properly before the court, can not prevail. -Plaintiffs death did not interfere with 
defendant’s rights. As soon asthe bond was filed, the jurisdiction of this court attached. 
If the plaintiff has died since the appeal was granted, the proper parties will have to be 
made here. 


PPEAL from the Tenth Judicial District Court, parish of Caddo. 

Calliham, judge ad hoc, in lieu of district judge, recused. Land & 

Taylor, tor plaintiffs and appellees. O. W. Pegues, for defendants and 
appellants. 

MorGan, J. Judgment was rendered against the defendants. From 
this judgment they moved, in open court, for an appeal, which was 
granted upon their furnishing bond as required by law. 

Before the bond was filed, the plaintiff died. Subsequent to plain- 
tiffs death the required bond was filed. 

Plaintiff's representative now moves to dismiss the appeal upon the 
ground that he is not properly before the court. 

We think he is. Detendants complied with the order of court by 
furnishing the bond required of them. They could not prevent the 
plaintiff from dying, nor did his death interfere with defendants’ 
rights. As soon as the bond was filed the jurisdiction of this court 
attached. If the plaintiff has died since the appeal was granted the 
proper parties will have to be made here. 

The motion to dismiss is denied, and the case is continued to make 
parties. 
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No. 525. 
R. W. Rayne v. W. L. Ditto. Lazarus Mayer, Warrantor. 


The note sued upon was negotiable in form and was the maker's unconditional promise to 
pay the amount stated therein. When plaintiff received it from Mayer, indorsed “with- 
out recourse” on him, he took it at his own risk, and the indorser is not liable because 
of the defense of Confederate money consideration successfully pleaded by the defend- 
ant. The note was given in novation, indorsed ‘‘ without recourse,” and the indorser 
has not been notified of its dishonor by the maker. Even without this limitation in the 
indorsement, under the rules of commercial law, the indorser who has not been notified 
of non-payment at maturity can notjbe made liable. 


PPEAL from the Twelfth Judicial District Court, parish of Cata- 
houla. Taliaferro, J. Smith & Boatner, for plaintiff and appel- 
lant. J. T. Ellis, for defendant and appellee. 

Wyty, J. Plaintiff, holding an account and notes, aggregating 
$748 63, against the commercial firm ot Mayer & Levystein, accepted 
in novation thereof in 1867 the note of the defendant in favor of 
Lazarus Mayer for $600, payable six months after date (which was 
August 13, 1866), said note being indorsed ‘‘ without recourse” by the 
payee. 

When the defendant pleaded in bar of the present action that the 
consideration of said note was Confederate money, the plaintiff called 
Lazarus Mayer in warranty and prayed judgment against him for 
$748 63 in case it should be decided that the note in suit is invalid 
on account of its consideration. Mayer filed no answer to the call in 
warranty. The court finding the consideration of the note to be Con- 
federate money rejected plaintiff's demaud against the defendant and 
refused the call in warranty, reserving, however, plaintiff's rights 
against Lazarus Mayer as warrantor to be hereafter asserted. Plain- 
tiff appeals, and in this court he contends that Lazarus Mayer, not- 
withstanding the indorsement “ without recourse,” is liable as war- 
rantor of the validity of the note. 

The note was negotiable in form, and was the maker’s unconditional 
promise to pay the amount stated therein; when plaintiff received it 
from Mayer indorsed ‘‘ without recourse” on him, we think he took it 
at his own risk and the indorser is not liable because of the defense 
of Confederate money consideration successfully pleaded by the de- 
fendant. The note was given in novation, indorsed “ without re- 
course,” and the indorser has not been notified of its dishonor by the 
maker. Even without this limitation in the indorsement, under the 
rules of commercial law, the indorser who has not been notified of 
non-payment at maturity can not be made liable. The authorities 
cited by appellant are not applicable. 

Judgment affirmed. 

Rehearing refused. 
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No. 572. 


STaTE OF LOUISIANA, ex rel. W. S. Haven, President, etc. v. THE 
City oF SHREVEPORT. 


The municipal corporations of this State are permitted to subscribe for stock of railway 
companies on certain conditions. In this instance, no ordinance whatever, in compli- 
ance with those conditions, was passed by the City Council of Shreveport, but, on mo- 
tion, the proposition of a certain railroad company, to have a vote of the people taken 
for a subscription to the stock of the company to the amount of three hundred thousand 
dollars, was referred to the Mayor with authority to order an election. This could not 
be done. Therefore the acts of the Mayor in the matter were unauthorized and illegal, 
and could not impose any duty or obligation on the officers of the municipal corporation. 
PPEAL from the Tenth Judicial District Court, parish of Caddo. 

Looney, J. A. W. O. Hicks, for plaintiff and appellee. D. M. 

Oalliham, Wm. A. Seay, and A. Boarman, for defendaut and appel- 

iant. 

LupeE.ine, C. J. This is a proceeding by mandamus, to compel 
certain officers of the corporation of Shreveport to perform a minis- 
terial duty, to wit: The collection of contributions subscribed to a 
railroad company. Quite a number of questions have been discussed 
orally and by briefs, which, however, we do not consider involved in 
this case. The only question pertinent in this suit is, whether or not 
the acts asked to be done are ministerial duties of said officers ? 

The answer to their question will be found in the following narra- 
tive. On the tenth of March, 1874, the railroad company proposed to 
the City Council to have a vote of the people taken for or against 
subscription to the stock of the company, to the amount of $300,000. 
On the same day the following ordinance was adopted by the council: 
“A petition from Great Western Railroad Company, asking for vote 
of the people for or against a subscription of $300,000. Stock was, 
on motion, referred to the Mayor, with authority to order an election.” 

It is manifest the only action by the Council in this matter was to 
refer it to the Mayor. The Council did nothing more than to attempt 
to delegate its authority in the matter to the Mayor. This it could 
not do. The law declares that ‘‘It shall be lawful for the police juries 
and municipal corporations of this State to subscribe to the stock of 
corporations undertaking works of internal improvements, under the 
laws of the State, on complying with the provisions hereinafter set 
forth. All ordinances passed for such subscriptions shall contain the 
following provisions, to wit: a statement of the number and amount 
of shares proposed to be subscribed; second, the levy of a tax on the 
landed estate, situated in the parish or municipal corporation, suffi- 
cient to pay the amount of the subscription, and specifying the rate of 
taxation, and the time when it shall be payable.” R. S. eec. 711 
and 712. 
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These are the conditions upon which the municipal corporations are 
permitted to subscribe for stock of railway companies. 

In this case no ordidance whatever was passed, but on motion the 
proposition of the railroad company was referred to the Mayor. His 
acts in the matter were unauthorized and illegal, and could not im- 
pose any duty or obligation on the officers of the municipal corpora- 
tion. 

It is therefore ordered that the judgment of the lower court be an- 
nulled, and that the demand of the relator be rejected, with costs in 
both courts. 

Rehearing refused. 


Tuomas S. WELLS v. ANNIE ALEXANDER & HUSBAND. 


The sale from some of the heirs to a co-heir could not deprive the executor of his commissions. 
It was a charge due by the whole estate, and where the whole of the estate passed by 
contract to one of the co-heirs, the whole of the charges were due to the extent of the 
estate by the co-heirs who purchased. There was no want of consideration for the note 
given by the defendant for the amount of commissions. The succession having merged 
in her she owed the debt. 

The plea of res judicata is not well taken. It seems to rest upon the judgment homologating 
the executor’s account. It is conclusive, it is true, as to the amount due, but it is no 
reason why the plaintiff should lose his judgment for said amount. 


PPEAL from the Fourteenth Judicial District Court, parish of 
Morehouse. Ray, J. James Bussey, for plaintiff and appellee. T. 
G. Parsons, for defendant and appellant. 

Morean, J. F. Wells died leaving a will of which the plaintiff was 
one of the creditors. The defendant was an heir for one-third of the 
succession. The succession was administered upon. The executors 
filed their account. It was homologated and made the judgment of 
the court. They were placed on the account for the amount of their 
commissions, $910 30 each. 

After the homologation of the account the defendant purchased from 
her co-heirs their interest in the succession which they had inherited. 
She then gave to plaintiff her note for the amount due him for his 
commissions. The note was not paid, and he seeks to recover the 
amount. 

The defense is error and want of consideration. The commissions 
allowed the plaintiff was a charge against the estate. The sale of some 
of the heirs to a co-heir could not deprive the executor of his com- 
missions. It was a charge due by the whole estate, and when the 
whole of the estate passed, by contract to one of the co-heirs, the 
whole of the charges were due to the extent of the estate by the eo- 
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heir who purchased. Plaintiff had the right to claim immediate pay- 
ment, Because he gave time it does not follow that he should not 
receive what the law and the court allowed him. There was no error 
on the part of the defendant when she gave the note, for she knew 
what she was doing. There was no want of consideration, for the suc- 
cession having merged in her she owed the debt. 

The plea of res judicata is not well taken. It seems to rest upon the 
judgment homologating the executor’s account. It is, as claimed by 
defendant, conclusive as to the amount due. But this is a reason why 
it should be paid by the person who has become liable therefor ; it is 
no reason why the plaintiff should lose his judgment. 

We agree with the plaintiff that this appeal was prosecuted for 
delay. 

It is therefore ordered that the judgment of the district court be 
affirmed, with ten per cent interest for a frivolous appeal. 








No. 551. 
J. Buntin et al. v. E. M. JOHNSON. 


The motion to dismiss the appeal taken by plaintiffs can not prevail. To have filed in the 
parish court a petition similar to the one now under consideration after an appeal was 
granted from a judgment of the district court declaring that it had no jurisdiction, is 
not such an acquiescence in the judgment as will prevent an appeal. 

The acquiescence which prohibits an appea! ot destroys it when taken, is the acquiescence 
in a decree commanding something to be done or given. If the thing commanded to be 
done or given, is done or given, the jadgmentis acquiesced in. Here nothing was ordered 
to be done. The judgment of the district court was simply that it had no jurisdiction. 
It did not order plaintiffs to institute proceedings in the parish court. 


| yee from the Fourteenth Judicial District Court, parish of 
Morehouse. Ray, J. Todd & Brigham, for plaintiffs and appel- 
lees. Newton & Hall, for defendant and appellant. 

MorGan, J. Petitioners aver that they are the legal heirs of Re- 
becca Johnson, deceased; that she left property to a considerable 
amount; that immediately after her death the defendant took posses- 
sion of her estate, he claiming to be her universal legatee under a 
pretended will, of which he caused himself to be appointed executor. 
This will, they aver, is null and void. They pray to be decreed the 
owners of the property left by the decedent, and that the pretended 
will be set aside and annulled. The suit was instituted in the district 
court. The defendants excepted to the jurisdiction of that court. 
The exception was maintained. A motion is made to dismiss the ap- 
peal. The ground relied upon is, that after the appeal was granted 
they filed a petition, similar to the one now under consideration, in the 

40 
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parish court. This, they contend, is an acquiescence in the judgment. 
They claim that from a judgment acquiesced in no appeal will lie. 

This is true. But the acquiescence which prohibits an appeal, or 
which destroys an appeal when taken, is the acquiescence in a decree 
which commands something to be done or given. If the thing com- 
manded to be done or given, is done or given, the judgment is acqui- 
esced in. It is a confession that the judgment is correct, and one can 
not admit that a judgment is correct and then appeal from it. Here 
nothing was ordered to be dove. The judgment of the district court 
was simply that it had no jurisdiction. It did not order them to in- 
stitute proceedings in the parish court. The motion to dismiss is 
overruled. 


ON THE MERITSs. 


The case is identical with and is controlled by the case of Rachal, 
Tutor v. Rachal and Husband, | R. 116, and the cases therein referred 
to. , 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be avoided, annulled and reversed ; that the excep- 
tion to the jurisdiction of the district court be dismissed, and that the 
case be remanded to be proceeded in according to law, defendants to 
pay the costs of appeal. 








No. 596. 
DANIEL BUCKMASTER v. E. & B. JAcOBs. 


The parol testimony objected to was not inadmissible. The purpose of its introduction was 
not to contradict or vary the purport of a written instrument, but to establish an im- 
portant allegation in the plaintiff's petition that, subsequent to entering into the written 
agreement, he had, at the special instance and request of defendants, supplied a con- 
siderable amount of labor and material appropriated to the erection of certain buildings 
in addition to that specified in the written act. 

PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Looney, J. Nutt & Leonard, for plaintiff and appellee. Land & 

Taylor, for defendants and appellants. 

TALIAFERRO, J. The plaintiff sues upon an account for labor done 
and material furnished in the construction of a house for the defend- 
ants on lot No. 6 in block No. 59 in the city of Shreveport. He claims 
a balance due him on his account of $1196 61, with interest thereon 
from judicial demand, and a lien and privilege on the house to secure 
the payment of his account. He avers that a considerable portion of 
the labor done and material furnished by him was under contract with 
defendants who have the contract in their possession and refuse to 
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deliver it or a copy to him; that a considerable portion of labor and 
material supplied by him in the erection of the building was furnished 
outside of and over and above that stipulated in the contract. 

The defendants deny owing the plaintiff any balance due for his 
labor and supply of material; that through error caused by him they 
have overpaid him $772 93, and pray that they have judgment against 
him for that amount. 

The plaintiff had judgment for $716 71 with five per cent. interest 
thereon from the second of April, 1874, with recognition of the lien 
claimed. The defendants have appealed. , 

A bill of exceptions was taken to the admission of testimony to 
show— 

First—Tke usual custom among brick masons in measuring brick 
walls to ascertain the number of bricks they contain. 

Second—The usual and customary price per thousand for laying 
brick in walls above sixty feet high. 

Third—The meaning among brick masons,of the phrase “ brick laid 
and actually counted.” 

Fourth—That the plan of defendants’ building was changed subse- 
quently to the written contract between the parties ; and that the wall 
was raised seven or eight feet higher than the original plan called for. 
The objections were that there was a written contract between the 
parties filed in evidence by plaintiff and parol evidence was inadmis- 
sible to extend, change, alter, contradict or vary the meaning of the 
written act; that the written act showed the price defendants agreed 
to pay for every thousand brick laid; that the number of bricks put 
in the building were to be ascertained by actual count and not by 
cubic or other measure or estimate ; that neither can plaintiff prove 
by parol the meaning of the phrase ‘‘ brick laid and actually counted,” 
the phrase not containing words of technical meaning or of ambiguous 
import. 

We do not regard the testimony as inadmissible. The purpose of 
its introduction was not to contradict or vary the purport of the writ- 
ten instrument but to establish an important allegation in the plain- 
tiff’s petition, that subsequent to entering into the written agreement, 
he had at the special instance and request of defendants supplied a 
considerable amount of labor and material appropriated to the erection 
of the building, in addition to that specified in the written act. It was 
competent for him to establish by parol that, during the progress of 
the work, modifications in the plan were agreed upon by the parties; 
to show that the walls were raised higher than contemplated, and to 
show the customary charge for building these portions of walls that 
are raised above the height of sixty feet; no agreement having been 
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entered into as to the costs of building walls above that elevation 
because the original agreement did not contemplate a greater height 
than sixty feet. The objection to showing the usual acceptance of the 
purport of the words “ brick laid and actually counted” is without 
weight. In point of fact the actual counting of brick in a wall is 
impracticable after the wall is completed. Some method or rule of 
computation must be resorted to, and it is competent to show the rule 
or method of computation in general use. 

This case depends for its solution exclusively on questions of fact, 
and after a careful review of the evidence we conclude that it prepon- 
derates in favor of the plaintiff, and that the judgment of the lower 
court was correctly rendered. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 

Rehearing refused. 








No. 000. 


WiLi1AM SANDEL v. D. B. Douetass, Sheriff et als. 


Plaintiff was the lessee of the plantation seized by these defendants as the property of one 
Mrs. Bell, the defendant in execution; and being the lessee, he was the owner of the 
seventy-seven bales of cotton raised by him on said plantation in 1869, which were seized 
and disposed of by defendants. That he was the lessee in 1868, can not be doubted. 
Whether the husband of Mrs. Bell had authority as agent to execute to him the lease 
tor 1869, is immaterial, inasmuch as he remained on the place after the expiration of the 
lease of 1868, and continued to cultivate with his own means the plantation in 1869. The 
lease was continued by tacit consent. 

That plaintiff signed the injunction bond as security for Mrs. Bell, when she resisted the 
execution of defendants’ judgments, does not estop him from claiming to be the owner 
of the twenty-seven bales of cotton involved in this controversy. There the ownership 
of the cotton was not at issue, the right of defendants to execute their judgments 
against Mrs. Bell being then the subject of inquiry. 

The mere seizure of the mortgage property in June, 1869, did not divest plaintiff of the title 
to the crop which he was raising on the plantation leased for 1869. That seizure in no 
manner disturbed him in cultivating the place. It was after plaintiff had shipped from 
the place sixty bales of cotton, and was about shipping the twenty-seven bales in dispute 
that defendants made the seizure and disposition of the cotton. 

If the plantation had been sold by the sheriff pending the lease, under the mortgage pre- 
viously executed, containing the non alienando clause, the sale would have dissolved the 
lease, and the purchaser could have taken possession. But it was not so. Under the 
circumstances of the case, the seizure of the cotton which belonged to plaintiff and the 
disposition of it was unjustifiable and wrong. 


PPEAL from the Fourteenth Judicial District Court, parish of 
Morebouse. Robert J. Oaldwell, attorney at law, selected to try 
this case. Jury trial. Newton & Hall, for plaintiff and appellant. Todd 
& Brigham, for defendants and appellees. 
Wrty, J. This case was before this court in 1873, and was remand- 
ed for the purpose of allowing the intervenor, Mrs. 8. A. Bell, an 
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opportunity for serving citation, and putting her intervention at issue. 
The case is reported in 25 An. 566, to which reference is made for a 
statement of the case. 

At the trial on the remandment, her intervention was dismissed and 
the demand of the intervenor, Cooper, was rejected. As neither of 
these intervenors have appealed, their pretensions will not be noticed, 
the controversy between the plaintiff and defendants being the only 
one to determine in this appeal. 

We find from the evidence that plaintiff was the lessee of the plant- 
ation seized by defendants as the property of Mrs. S. A. Bell, the de- 
fendant in execution, and being lessee he was the owner of the twenty- 
seven bales raised on said plantation in 1869, which were seized and 
disposed of by defendants, and on account of which this litigation 
arises. That plaintiff was the lessee of the plantation in 1868 can not 
be doubted. Whether the husband of Mrs. Bell had authority as 
agent to execute to him the lease for 1869, is immaterial ; he remained 
on the place after the expiration of the lease of 1868, and continued 
to cultivate the plantation in 1869. The lease was renewed by tacit 
consent. Revised Code 2688. 

That plaintiff signed the injunction bond as security for Mrs. Bell 
when she resisted the execution of defendants’ judgments, does not 
estop plaintiff from claiming to be the owner of the twenty-seven 
bales of cotton involved in this controversy. There the ownership of 
this cotton was not at issue, the right of defendants to execute their 
judgments against Mrs. Bell was the subject of inquiry. 

Although the plantation was seized under the judgments of defen- 
dants in June, 1869, as the property of Mrs. Bell, it was not sold till 
1873, long after the lease to plaintiff had expired. The mere seizure 
of the mortgage property in June 1869, did not divest plaintiff of the 
title to the crop which he was raising on said plantation leased for 
1869. The seizure in no manner disturbed him in cultivating the 
place. Neither the sheriff nor his codefendants advanced any sup- 
plies, paid the laborers, nor did they in any manner contribute to the 
raising and gathering of the crop. It was after plaintiff had shipped 
from the place sixty bales of cotton, and was about to ship the twenty- 
seven bales in dispute that defendants made the seizure and disposi- 
tion of this cotton. 

If the plantation had been sold by the sheriff pending the lease 
under the mortgage previously executed containing the nonalienation 
clause, the sale would have dissolved the lease and the purchaser could 
have taken possession. But here, -pendivg the seizure, the lessee is 
not disturbed in cultivating his crop, and after the cotton is ginned 
and baled ready for market—a movable belonging to the lessee—it is 
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seized by the defendants, taken from the possession of the owner, and 
shipped and disposed of by the defendants, Silbernagle & Co. We 
think the cotton belonged to plaintiff, and the seizure and disposition 
of it by the defendants was unjustifiable and wrong. Richardson v. 
Dinkgrave, sheriff, et al. 26 An. 632. The value of the property we 
fix, from the evidence, at $2700. The damages, including attorney’s 
fees, we fix at $500. 

It is therefore ordered that the judgment appealed from in favor of 
defendants be annulled, and it is decreed that plaintiff recover of de- 
fendants in solido thirty-two hundred dollars, with legal interest 
thereon from judicial demand, and costs of both courts. 

Rehearing refused. 


MARTHA J. SORRELS AND HUSBAND v. JAMES M. STAMPER. 


After a mortgage has once perempted, it can not be reversed against a succession by the 
registry thereof after the lapse of ten years. No preference over ordinary creditors of 
a succession can be gained in that way. 


PPEAL from the Fourteenth Judicial District Court, parish of 


Ouachita. R. J. Caldwell, judge ad hoc, in lieu of district judge 
Ray, recused. Morrison & Farmer, for plaintiff and appellant. R. W. 
' & R. Richardson, for defendant and appellee. 

Mor@an, J. In December, 1866, plaintiff brought this suit in the 
district court, parish of Ouachita, to foreclose via ordinaria a mortgage 
note for $2355. 

In May, 1869, it was transferred to the parish court and judgment 
was rendered on said note against the defendant, and the mortgage 
note was rendered executory. 

Under this foreclosure of mortgage the land was sold and plaintiff 
bought it for $1600, paying the costs and retaining the price in satis- 
faction of her execution. In the meantime suit had been brought in 
the parish court to annul the judgment, because the court which ren- 
dered it was without jurisdiction ratione materia, and the judgment 
annulling it was rendered nine days after the said sale. 

After considerable delay the plaintiff began to press her original 
suit in the district court to foreclose the mortgage, and the defendant, 
in bar of the action, pleaded the prescription of five years; also the 
peremption of the mortgage was pleaded. This was on eighteenth 
December, 1874. At the trial, on twenty-ninth March, 1875, the court 
rejected the plea of prescription as to the note, and gave plaintiff a per- 
sonal judgment against the succession of the defendant, who had died, 
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subsequent to the institution of this suit. The demand on the mort- 
gage was rejected on, the ground that it had not been reinscribed 
within ten,years, and the reinscription thereof against the succession, 
which was made three years after the peremption, could not revive 
the mortgage against the succession of defendant. 

The court also held that the proceedings, judgment and sale of the 
parish court had and obtained on this mortgage note for $2355, were 
all absolute nullities, because that court was without jurisdiction ra- 
tione materie, the matter in dispute exceeding $500. 

As the defendant only has appealed, the inquiry is limited to the 
correctness of the ruling of the learned judge who tried this case in 
regard to the mortgage set up by plaintiff. We think his conclusion 
that, after a mortgage has once perempted, it can not be revived 
against a succession by the registry thereof after the lapse of ten 
years, is entirely correct. No preference over ordinary creditors of a 
succession can be gained in that way. He also was right in holding 
that the judgment of the parish court and all proceedings thereunder 
in attempting to enforce this mortgage note for $2355, were absolute 
nullities, that court being without jurisdiction ratione materia. 

The judgment appealed from is undoubtedly correct. 

Judgment affirmed. 





WaLiace & Co. v. CummMiInG & MORRISON. 


Creditors may become parties to an assignment in other ways than by actually signing the 
instrument, as by coming in under it for the purpose of obtaining a dividend. In this 
instance the plaintiffs were informed of the terms and conditions on which the defend. 
ants had assigned their property to their creditors, and they accepted their pro rata from 
the assignee without reservation, and thereby made themselves parties to the agreement. 
They ought not to be permitted to enjoy the benefit of a compromise, and at the same 
time repudiate all its obligations. 

PPEAL from the Tenth Judicial District Court, parish of Caddo. 

Looney, J. FT. Alexander, A. & W. Voorhies, for plaintiffs and 
appellants. Nutt & Leonard, for defendants and appellees. 

Lupeine, C.J. The plaintiffs sue on a note and an account. The 

defense is, that being in failing circumstances, the defendants cilled a 

meeting of their creditors, and with the assent .of said creditors, 

assigned to them all the property and assets of said defendants, which 
were sold and collected and the proceeds thereof were distributed pro 
rata among the creditors, and that the agreement was that such assign- 
ment should fully release defendants from all their liabilities. The 
plaintiffs rely upon the fact that they did not siga the agreement. 
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This is true; but they were informed of its terms and conditions, and 
they accepted their pro rata from the assignee, without reservation, 
and thereby made themselves parties to the agreement. - ‘‘ Creditors 
may become parties to an assignment in other ways than by actually 
signing the instrument, as by coming in under it for the purpose of 
obtaining a dividend.” “By becoming a party to an assignment a 
creditor entitles himself to the full benefit of the provision made by it 
in his behalf, while on the other hand he frequently surrenders rights, 
on which he might otherwise insist.” Burwell on Assignments 217; 
7 How. 276. 

The plaintiffs ought not to be permitted to enjoy the benefit of a 
compromise and at the same time repudiate its obligations. 

It is ordered that the judgment of the lower court be affirmed, with 
costs of appeal. 








No. 566. 


JoHN Davis v. WiLLiAM C. MADDEN. 


The objection that the special commissioner named in the commission did not execute it, 


because he annexed to his, signature ‘‘commissioner for the State of Louisiana,” and 
did not affix the seal of his office, is frivolous. The person named as special commis- 
sioner executed the commission, and the addition of his title, if he be a commissioner for 
the State, did not vitiate his acts. 

The judge a quo erred in refusing to receive evidence on the reconventions] demand set up 
in the amended answer of defendant. That demand was sufficiently set forth. If the 
plaintiff had needed the particulars he mentions to enable him to make his defense 
against defendant’s demand in reconvention, he should have required defendant to state 
with more accuracy his demand. As it is, the plaintiff appears to have been sufficiently 
notified of the demand against him for all practical purposes. 


PPEAL from the Fourteenth Judicial District Court, parish of 
Morehouse. Ray, J. BR. W. Richardson, for plaintiff and appel- 

lee. Newton & Hall, for defendant and appellant. 

Lupeine, C. J. This is a suit for a promissory note for $7012. 

The defense is that the note was given without any consideration, 
and the defendant pleads in reconvention an account for $14,300 75. 

On the trial evidence was introduced to show that the note was 
made by defendant to enable the plaintiff to raise money on it by dis- 
counting it in bank, in order that the plaintiff might buy horses, 
mules and cattle, to be sold by defendant in Louisiana for the joint 
profit of both, and that as between them there was no consideration 
for the note. To this effect the defendant swears, and he is to some 
extent corroborated by his brother and one other witness, who testify 
as to what plaintiff told them about a due note put in bank by him. 
On the contrary, the plaintiff swears that the note was given for a 
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debt due by defendant after a settlement of their affairs up to that 
date. He is corroborated by the note itself. It reads as follows: 

“LEXINGTON, Ky., April 17, 1871. 
“$7012. 

‘‘One day after date I promise to pay to John Davis seventy hund- 
red and twelve dollars, for value received of him. 

“WM. C. MADDEN.” 

It is evident that such a note, not negotiable in form and due one 
day after date, was not intended to be used in bank. Nor does it ap- 
pear to have been so used—but that it has remained in the possession 
of plaintiff, who at different times indorsed credits ou the note, which 
he swears were placed there in the presence of the defendant. There 
are other circumstances which make us adopt the conclusion of the 
district judge, that the want of consideration.was not proved. 

The objection that the special commissioner named in the commis- 
sion did not execute it, because he annexed to his signature ‘‘ Commis- 
sioner for the State of Louisiana,” and did not affix the seal of his 
office, is frivolous. The person named as special commissioner exe- 
cuted the commission, and the addition of his title, if he be a commis- 
sioner for the State, could not vitiate his acts. 

The plaintiff objected to the reception of any evidence on the recon- 
ventional demand. In the original answer the reconventional demand 
is based upon an itomized account, which it is alleged is made a part 
of the answer, but which, in fact, was not attached to the answer, nor 
filed, until the trial, when it was objected to. In the meantime an 
amended answer had been filed to which was annexed an account. 
This was objected to as too vague and indefinite to enable the plaintiff 
to meet the issues presented. The account annexed to the amended 
answer is as follows: 

‘John Davis To W. C. Madden, Dr. 
©1870. 
“To amount remitted to Lexington City National Bank. . ..$1,323 73 
‘To Check on New York $979 08 
‘61871. 
‘*To cash 
‘*To check on New York, yr. favor 1,620 00 
**To cash handed you 


“$5,176 59” 

The plaintiff urges that of the two dates given, 1870 and 1871, one 
was before and the other may have been before the date of the note; 
and that the month is not given to any of the items, nor the name of 
the drawer of the check, nor the name of the bank on which it was 
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drawn. These objections were sustained by the judge a quo, and de- 
fendant excepted. We think the judge erred in refusing to receive 
evidence on the reconventional demand set up in the amended answer. 
The evidence shows that the plaintiff and defendant were doing busi- 
ness together in 1870 and 1871; the plaintiff bought stock in Ken- 
tucky, shipped them to Louisiana to defendant, who was to sell them, 
and after deducting their costs, the net profits were to be divided be- 
tween them. From the nature of the business it is not to be expected 
that regular books were kept of their accounts, or that the remittances 
of the character mentioned in the amended answer were so numerous, 
as to make it necessary that a more particular description of them 
should have been made, in order to give plaintiff notice of the demand 
in reconvention. We think it quite certain that if the remittances 
were made as alleged, the plaintiff was as fully informed, by the ac- 
count annexed, as if the day and month had been stated, and the 
names of the drawers of the checks had been given. Besides, if the 
plaintiff had needed those particulars to enable him to make bis de- 
fense against said demand, he should have required the defendant to 
state with more accuracy his demand in reconvention. Pleadings, it 
is true, as alleged by plaintiff’s counsel, are intended to give notice of 
the demands to litigants. We think the plaintiff was sufficiently 
notified of the demand against him for all practical purposes; and we 
believe that the ends of justice will be subserved by remanding this 
case to the court a qua to try the reconventional demand. 

It is therefore ordered that the judgment of the lower court be 
annulled, and that the case be remanded to be tried according to the 
views herein expressed, appellee to pay costs of this appeal. 








No. 577. 
JULIA WILLIAMS AND HusBAND v. J. W. FULLER. 


This is @ suit in injunction prohibiting defendant from suing plaintiff, or foreclosing his 
mortgage as vendor. and praying for the rescission of the sale of a tract of land, on the 
ground of defective title. 

The plaintiff has failed to set forth a cause of action in her petition. It has been settled 
that the surviving husband, the head of the community, may sell community property 
after the death of his wife. The title of the property, in this instance, stands in the 
defendant's name on the records of the parish where the property is situated, and he is 
personally bound for the debts of the community. Besides, plaintiff is not disturbed in 
her possession, or threatened with eviction. . 


PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Looney, J. Fuqua & Calliham, for plaintiff and appellant. A. W. 

O. Hicks, for defendant and appellee. 
Lupetine, C. J. The defendant sold by public act to plaintiff a 
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tract of land, and retains a vendor’s privilege and a mortgage to se- 
cure the credit portion of the price. Before the maturity of the last 
note, the plaintiff injoined the defendant from suing her or foreclosing 
his mortgage, and in the same suit prayed for the rescission of the sale, 
on the grounds substantially that the property belonged to the com- 
munity of R. T. Buckner and his wife, and that after the death of 
Buckner’s wife, he could not sell the property, as he had a child, a 
minor, who owned an undivided half of the community property. The 
defendant moved to dissolve the injunction on the face of the papers, 
and afterward alleged in his answer that the suit was premature ; that. 
she had not tendered him a title of the property, and that she was in 
the undisturbed possession of the property, etc. 

There was judgment in favor of the defendant and plaintiff ap- 
pealed. 

The plaintiff fails to set forth a cause of action in her petition. It 
has been decided by this court that the surviving husband, the head 
of the community, may sell community property, after the death of 
his wife. The title of the property stands in his name on the records 
of the parish where the property is situated, and he is personally bound 
for the debts of the community. Besides, she is not disturbed in her 
possession or threatened with eviction. 26 An. 219; 17 La. 27; 2 An. 
460; C. C. 2560. 

It is therefore ordered that the judgment appealed from be affirmed, 
with costs of appeal. It is further ordered that the defendant’s rights 
to sue for damages for wrongfully suing out the injunction be re- 
served. 








No. 597. 
J. W. Furvter v. A. H. LEONARD. 


The defendant was bound as accepter. No notice of protest was necessary to fix his lia- 
bility either as surety or accepter. A loan of money was made by plaintiff to Sturgess, 
and the draft of Sturgess for that amount was drawn upon and accepted by Leonard to 
enable Sturgess to get the money he wanted frum plaintiff, who, to the defendant's 
knowledge, would not have loaned the money without security, and who rested upon the 
defendant’s acceptance as securing the amount loaned to Sturgess. Under no aspect of 
the case can there be any weight in the defense. 

PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Duncan, Special Judge. Egan & Wise, for plaintiff and appellee. 

Nutt & Leonard, for defendant and appellant. 

TALIAFERRO, J. The defendant is sued on a draft accepted by him, 
drawn by E. M. Sturgess to his own order for the sum of $1250, paya- 
. ! . . 
ble thirty days after date. The defendant excepted to plaintiff's ac- 
tion on the ground that he is not the owner of the instrument sued 
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upon, no indorsement appearing upon the draft passing the legal title, 
which exception, being overruled, the defendant answered that he 
signed the draft as accommodation accepter; that to the knowledge of 
plaintiff Sturgess never had any funds in the hands of defendant, and 
that he was never indebted to him in any amount. He further pleads 
that if he had at any time been liable on his acceptance he was re- 
leased by the plaintiff’s laches if granting indulgence and time to 
Sturgess, the principal debter, and failing to have the draft protested 
at maturity, and to give notice to the defendant; and also by failing 
to make demand on Sturgess, the principal debtor. Judgment was 
rendered in favor of the plaintiff for the amount claimed, and the de- 
fendant appealed. 

The defense is without much weight. The defendant, as accepter, 
was primarily bound; no notice of protest was necessary to fix his 
liability either as surety or accepter. The testimony shows that a 
loan of money was made by Fuller to Sturgess, and that this draft was 
drawn upon and accepted by Leonard to enable Sturgess to get the 
money he wanted from Fuller, who, to the defendant’s knowledge, 
would not have loaned the money without security, and that he rested 
upon the defendant’s acceptance as securing the amount loaned to 
Sturgess. Under no aspect of the case could the defense be avail- 
ing. 

It is therefore ordered that the judgment of the lower court be 
affirmed with costs. 

Rehearing refused. 








No. 573. 


City oF SHREVEPORT v. Mary M. MapLes AND HusBAND—CITY OF 
SHREVEPORT v. F. P. Stusss—Consolidated. 


The contract for macadamizing Commerce street in the city of Shreveport was awarded to 
the undertaker on the third of May, 1871, and the assessment to pay for the work was 
ordered on the eighth of that month. These acts were done under the authority con- 
ferred by the act of the Legislature of March 9, 1869. 

But the law establishing the new charter of the city of Shreveport was approved by the Gov- 
ernor on the twenty-seventh of April, 1871, and went into effect from and after its pas- 
sage. The council deriving its powers from the act of 1869, in virtue of the constitutional 
provision on that subject recognized by the 2ist section of the new charter, held over 
and remained in office until the organization of the new council to be appointed under 
the new charter; but it was from and after the passage of the act of twenty-seventh 
April, shorn of the powers it previously possessed under the law of 1869. From and 
after the passage of the act of twenty-seventh April, 1871, it could only exercise the 
powers granted under that act, and these did not authorize the contract and assessment 
made in May, 1871. 


PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Pegues, judge ad hoe, in lieu of Looney, district judge, recused. 
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D. M. Calliham, city attorney, for plaintiff and appellant. WN. C. 
Blanchard, Wm. A. Seay, for defendants and appellees. 

TALIAFERRO, J. Each of the defendants is sued for a pro rata 
amount of tax claimed by the plaintiff to be owing by them under the 
provisions of an ordinance of the city of Shreveport providing for the 
grading and macadamizing of Commerce street. A tax for this pur- 
pose was levied sometime in the year 1871, under an act of the Legis- 
lature, approved March, 1869, providing for the improvement of the 
streets, ete., of said city. The plaintiff alleges that the work has 
been done under contracts properly entered into, and claims a lien 
and special privilege on the lots of the defendants in front of which 
these improvements have been made, as security for the payment of 
the defendants’ shares of the tax imposed for the purposes afore- 
said. 

The defense is, that at the time this special tax was levied and the 
contract awarded, the present charter of the city of Shreveport (that 
of 1871) had become operative; and further, that the charter of 1871 
abrogated act No. 109 of the Legislature, approved March 9, 1869, 
under which the city was authorized to levy the tax, a pro rata of 
which is claimed from the defendants. 

There was judgment in the court below in favor of the defendants 
and the plaintiff has appealed. 

The controversy is to be decided by determining the state of facts 
that exist as to the date at which the act establishing the charter of 
1871 went into operation. The charter of 1871 was approved by the 
Governor on the twenty-seventh April, 1871. The act went into effect 
as defendants contend, from and after its passage, and that it repealed 
all laws or parts of laws in conflict with it. The act contains that 
provision ; but the last clause of the 2]st section of the act, the plain- 
tiff contends, controls that provision as to the time of its taking effect. 
That clause provides that ‘upon the organization of the council of 
the city of Shreveport as provided for in this act all the rights, powers, 
privileges and immunities possessed and enjoyed by the mayor and 
city of Shreveport, as at present constituted, should cease and termin- 
ate and be vested in the city of Shreveport as established by this act.” 
We find frem the record that the council appointed under the new 
' charter met first for the purpose of organization on the twenty-seventh 
of May, 1871. No authority was exercised by that council under the 
new charter prior to that time. Some delay seems to have occurred 
after the passage of the act creating the new municipal government 
in the matter of appointing the officers by the Governor. It is shown 
that the contract for macadamizing Commerce street was awarded to 
the undertakers on the third of May, 1871, and that the assessment to 
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pay for the work was ordered on the eighth of that month. These 
acts were done under the authority conferred by the act of the Legis- 
lature of March 9, 1869. The power to impose special taxes upon front 
proprietors for the improvement of streets lying in front of their prop- 
erty, the defendants do not deny to have existed under the act just 
referred to. 

The defendants contend that the charter of 1871 forbids the council 
from enforcing the collection of special taxes on front proprietors for 
the purpose of defraying the expense of improving streets in front of 
their property; that there is an inconsistency in this respect between 
the provisions of the two acts, and therefore that the act of 1869 is 
repealed ; while on the other hand it is held that the mode prescribed 
by the new act (that of 1871, section 17), for improving and paving 
the streets and the method of providing for the payment for such work 
is not exclusive, and does not prohibit the municipal authorities from 
adopting any other mode recognized and permitted by existing laws, 
leaving the matter within the discretion of the council to adopt the 
mode pursued by council acting under the law of 1869, or not, as in its 
judgment the public interests may require, and that nothing forbids it 
from exercising the general power conferred by the 10th section of the 
new charter or that specially given by the act of 1869. 

We are inclined to adopt the views of this subject presented on the 
part of the defendants, and conclude that at the time the contract was 
entered into by the council then acting (May 3, 1871) for work on Com- 
merce street, and the assessment made on the eighth of that month to 
pay for it, the power or authority therebefore existing under the act of 
1869, to sanction such action of the council was abrogated and did not 
exist; because the act establishing the new charter was approved by 
the Governor as we have seen on the twenty-seventh of April, 1871, 
and went in.o effect from and after its passage. The council deriving 
its powers from the act of 1869, in virtue of the constitutional provis- 
ion on that subject, recognized by the 21st section of the new charter, 
held over and remained in office until the organization of the new 
council to be appointed under the new charter; but it was from and 
after the passage of the act of twenty-seventh April shorn of the pow- 
ers it previously possessed under the law of 1869. From and after the 
passage of the act of twenty-seventh April, 1871, it could only exer- 
cise the powers granted under that act, and these do not authorize the 
contract and assessment made in May, 1871. 

It is therefore ordered that the judgment appealed from be affirmed, 
with costs. 
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No. 591. 
J. J. L. Goopman v. J. J. Rayspurn, Executor. 


This is a suit against an estate on an account made out against Joseph Howell, a deceased 
person. The plaintiff, by his own testimony and by that of another, offered to prove 
Howell's acknowledgment that he owed the debt and that he promised to pay it. This 
testimony was objected to by defendant, on the ground that such acknowledgment could 
only be established by written evidence. The judge a quo erred in receiving such testi- 
mony; neither was it competent for plaintiff to prove by parol the credits or payments 
alleged to have been made on the indebtedness. 

The allegations that certain items of the account sued on were property belonging to plaintiff 
and sold by Howell, who retained the proceeds without accounting for them, were 
attempted to be sustained not by any written evidence, but by the parol evidence of the 
plaintiff and of an absent party who, by the admission of defendant's counsel, would 
swear, if present, that Howell acknowledged the correctness of the account. This testi- 
mony should have been excluded. 

Where an account is not shown to be a stated account, and is to be regarded as an open one, 
it is prescribed by three years. 

PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Looney, J. Nutt & Leonard, for plaintiff and appellee. N. 0. 

Blanchard, for defendant and appellant. 

TALIAFERRO, J. Suit is brought in this case upon an open account, 
showing a balance due of $2113. 96, for which judgment is prayed with 
legal interest. The answer is a general denial and plea of prescription 
of one, two and three years. The plaintiff had judgment in his favor 
and defendant appealed. 

This is a suit against an estate; the account is made out against the 
estate of Joseph Howell, a deceased person. The plaintiff, by his 
own testimony and that of another, offered to prove Howell’s acknowl- 
edgment that he owed the debt, and that he promised to pay it. This 
testimony was objected to by the defendant on the ground that such 
acknowledgment could only be established by written evidence, but 
the parol proof being received the defendant reserved a bill of excep- 
tions. We think the testimony should have been rejected. Acts of 
1858, 158; C. C. 2278; 26 An. 514; 25 An. 492; 24 An. 496. Neither 
was it competent for plaintiff to prove by parol the credits or pay- 
ments alledged to have been made on the indebtedness claimed. 21 
An. 350; 23 An. 531, 549. 

Two items of the account, one under date of September 5, the other 
of November 8, in the year 1865, make the aggregate sum of $1415; 
the plaintiff insists that to this extent, the account sued on is not pre- 
scribed, because those items were for property belonging to plaintiff 
‘and sold by Howell, who retained the proceeds without accounting for 
them. This allegation was sustained not by any written evidence, 
but by the parol evidence of the plaintiff and of an absent party who, 
by the admission of defendant’s counsel, would swear, if present, that 
Howell acknowledged the correctness of the account. The items ag- 


gregating the sum of $1415 as aforesaid, figure as constituting, with 
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the other items, one account. This account is not shown to be a stated 
account, and we regard it as an open account and prescribed by three 
years. 

The bill ot exceptions was well taken. The testimony objected to 
should have been excluded. 


It is therefore ordered that the judgment appealed from be annulled 
and reversed. It is further ordered that there be judgment in favor 
of the defendant, the plaintiff paying costs in both courts. 

Rehearing refused. 








No. 602. 
CHARLES McNaBs v. MARTIN TALLY AND DUNCAN. 


A bill was drawn by A. Flournoy to his own order upon Thurmond and Hicks and Martin 
Tally, and by them accepted for $1125, which bill was indorsed by Duncan. Thurmond 
and Hicks, joint acceptors with Tally, paid on the second February, 1871, one-half of the 
amount of the bill, principal and interest then due, and were released from further lia- 
bility by the plaintiff, holder of the bill. He now claims from defendants, in solido, Mar- 
tin Tally, as accepter, and Duncan as indorser, the remainder due. 

The defense, on the part of Tally, that plaintiff should have exhausted his legal remedies 
against the drawer and the accepters Thurmond and Hicks, is not tenable under the rules 
of the law merchant. Tally and Thurmond are jointly bound as between themselves, 
but each is bound to the holder for the full amount. As to the indorser, Duncan, he is 
released by failure to serve legal notice upon him of the protest of the bill. 

PPEAL from the Tenth Judicial District Court, parish of Caddo. 

Looney, J. Egan, Williamson, Wm. H. Wise, for plaintiff and 
appellant. D. H. Calliham, Duncan and Moncure, tor defendants and 
appellees. 

TALIAFERRO, J. This suit is brought against Martin Tally as the 
accepter and James W. Duncan as the indorser of a bill drawn by A. 
Flournoy, Jr., to his own order upon Thurmond and Hicks and Martin 
Tally, and by them accepted for $1125. The plaintiff alleges that 
Thurmond and Hicks, joint accepters with Tally, paid on the second 
February, 1871, one-half the amount of the bill, principal and inter- 
est then due, and that he released them from further liability. He 
claims from the defendants in solido the remainder due. 

The defendant, Tally, denies any indebtedness to the plaintiff; avers 

' 

that he accepted the bill for the accommodation of the drawer, a fact 
well known to him, and that his acceptance and indorsement were 
subsequent to that of Thurmond and Hicks. He alleges that he was 
but the security of Flournoy and Thurmond and Hicks, and can not 
be held liable until the plaintiff shall have exhausted his legal reme- 
dies against the plaintiff and the accepters Thurmond and Hicks. 

The other defendant, Duncan, answered, denying indebtedness to 
the plaintiff. 
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Judgment was rendered in favor of the defendants and against the 
plaintiff, and he appeals. 

The case must be determined by the rules of the law merchant. 
Under these it is clear the defense is without force. Tally and Thur- 
mond are jointly bound as between themselves, but each bound to the 
holder of the bill for the full amount. Dunean, the indorser, was re- 
leased by failure to serve legal notice upon him of the protest of the 
bill. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the lower court be annulled and reversed. It is further ordered that 
the plaintiff recover from the defendant, Martin Tally, five hundred 
and sixty-two dollars and fifty cents, with eight per cent. interest 
thereon, from the twentieth of December, 1870, until paid, with all 
costs of suit. 

Rehearing refused. 


A. B. Levisee v. SHREVEPORT City RAILROAD COMPANY. 


When plaintiff undertook to perform for the company a service not strictly within the 
sphere of his duties as President thereof, he should have required a stipulation for re- 
muneration for said service, if he expected it from the company. He was the president, 
acting within the scope of his authority in directing the construction of certain works. 
He had no right, however, to employ himself as a master builder and expect a good 
salary. 

In regard to the expenses for constructing a depot, there was a full settlement between 
plaintiff and defendant, and if plaintiff's account now presented is valid, it should have 
been embraced in that settlement, there being no allegation of error. 

PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Looney, J. J. B. Slattery, Wm. A. Seay, for plaintiff and appel- 
lant. Egan & Wise, tor defendant and appellee. 

Wrty, J. Plaintiff appeals from the judgment rejecting his de- 
mand, $750 for five months services rendered by him in superintending 
the construction of a railroad depot for the Shreveport City Railroad 
Company, and also au account of $20 for tools and materials furnished 
for the work. The plaintiff was the president of the company, and 
the corporation promised no remuneration for his services in directing 
the construction of a depot. 

He was in no sense a negotiorum gestor, and there was no implied 
contract between him and the company. He was the president acting 
within the scope of his authority in directing the construction of the 
work. He had no right, however, to employ himself as a master 
builder, and expect a good salary. He could not put his duty as presi- 
dent in conflict with his private interest, in getting a good situation 
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as builder at a good salary. From the evidence, we are satisfied that 
when the company authorized him to direct the construction of the 
work no salary as master builder was expected to be paid. When 
plaintiff undertook to perform for the company a service not strictly 
within the sphere of his duties as president, he should have required a 
stipulation for remuneration for said service if he expected it from the 
company. 

In regard to the expenses for constructing the depot there was a full 
settlement between plaintiff and defendants, and if the account of 
$20 is valid, it should have been embraced in that settlement, there 
being no allegation of error in said settlement. 

Judgment affirmed. 


W. L. Speears, Liquidator v. Mrs. J. Spears, Administratrix. 


As the plaintiff, W. L. Spears, resided in the parish of Claiborne, and could only have been 
sued there on claims against the firm of Spears & Ramsey, which he assumed to pay at 
the dissolution of said firm, the defendant had the right to set up the reconventional 
demand, which is objected to. 

Whether the plaintiff owns certain claims and the notes attached to his petition, as an indi- 
vidual or as a liquidator, is a matter into which defendant bas no interest to inquire. 
The same is applicable to the claim of Ramsey, who was a member of the partnership 
and who authorized plaintiff to settle and liquidate its affairs. Defendant has no inter- 
est in asserting the rights of Ramsey. It is sufficient if payment to plaintiff will protect 
defendant trom a subsequent demand for the same debt by Ramsey, and of this there 
can be no doubt. 


PPEAL from the Eleventh Judicial District Court, parish of Union. 
Trimble, J. J. C0. Egan, for plaintiff and appellant. G. H. Ellis 
and Cobb and Gunby, for defendant and appellee. 

Wrty, J. Plaintiff sues the defendant on an account for $2096 82. 
Defendant specifically denied items of this account, amounting in the 
aggregate to $1306 15, and pleaded in compensation and reconvention 
an account of $1854 35, praying judgment in her favor for $1064 18. 
The court gave judgment for plaintiff for thirteen dollars and eighty- 
six cents, and he has appealed. 

As the plaintiff resided in the parish of Claiborne, and could only 
have been sued there on claims against the firm of Spears & Ramsey, 
which he assumed to pay at the dissolution of said firm, the defendant 
had the right to set up the reconventional demand. 

After examining the evidence, we find that plaintiff has established 
his demand to the amount of $1910 90, and from the proof we fix the 
reconventional demand at $1086 26, exclusive of the claim for rent of 
the dwelling house, defendant’s right to which being preserved for a 
separate action. 
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The items aggregating $542 68 are not properly the debts of third 
persons; they are for claims belonging to plaintiff, which the deceased, 
J. P. Spears, collected and appropriated. Whether the plaintiff owns 
the claim for $400 and the notes attached to the petition, as an indi- 
vidual or as liquidator, is a matter into which defendant has no inter- 
est to inquire. And the same remark is applicable to the item of $118, 
which defendant says is the property of Ramsey, who was a member 
of the partnership, and who authorized plaintiff to settle and liquidate 
its affairs. Ramsey gave the suit to the clerk to be filed, and was 
present at the trial. Defendant has no interest in asserting the rights 
of Ramsey. It is sufficient if payment to plaintiff will protect defend- 
ant from a subsequent demand for the same debt by Ramsey, and of 
this there can be no doubt. 

The item of $54 for repairs set up by plaintiff has not been satisfac- 
torily established against the defendant. 

It is therefore ordered that the judgment herein be set aside, and it 
is decreed that plaintiff recover of the defendant eight hundred and 
twenty-four dollars and sixty-four cents, with legal interest thereon 
from judicial demand and all costs. 

Rehearing refused. 








No. 588. 
Saran L. Lay et als. v. Succession or Exvias O'NEAL. 


The plaintiffs, as heirs of Isaac Lay, sue the succession of O'Neal for a large sum to be paid 
in the course of administration and allege in substance that O'Neal was their tutor for 
many years. The defendants have excepted to the mode of action and to the jurisdiction 
of the court. The judge a quo erred in overruling the exception. 

The plaintiffs should have called upon the executrix of the deceased, O'Neal, to file an 
account of his tutorship, and by opposition to the account, should have raised the 
issues involving its correctness, and then have the various matters in contestation duly 
proceeded with and determined in their regular order, and the tutor’s liability, it any, 
definitely fixed by final judgment of the parish court. 

Instead of this proceeding, the plaintiffs bring suit in that court against the succession of 
O'Neal for an arbitrary amount, which they fix themselves as the indebtedness of the 
tutor, and pray judgment against the succession for that sum, an amount far above the 
jurisdiction of that court in a direct action for a specific sum of money. This is illegal, 
and can not be maintained. 


PPEAL from the Parish Court, parish of Bossier. Baker, J. J.D. 
Watkins, for plaintiffs and appellees. J. A. Snider, for defendant 
and appellant. . 

TALIAFERRO, J. The plaintiffs, as heirs of Isaac Lay, sue the suc- 
cession of O’Neal for $101,847 93, to be paid in due course of admin- 
istration. They allege in substance that Elias O’Neal was their tutor 
for many years, and filed before his death eight annual accounts of 
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his administration. The defendant excepted to the form of action 
instituted by plaintiffs, because the eight annual accounts filed by the 
tutor had been duly homologated by a court of competent jurisdiction, 
and the judgments of homologation could not be treated as absolute 
nullities, but must be avoided by direct action. Defendant further 
excepted that the parish court had no jurisdiction of the money de- 
mand brought by the plaintiffs as it so largely exceeds the sum of five 
hundred dollars. 

The exception was overruled and the court proceeded with the case. 
The several annual accounts homologated as aforesaid were disposed 
of as follows: The first was confirmed; the second, third and fourth 
were rejected and annulled ; the fifth was amended by greatly reducing 
the credits claimed by the tutor; the sixth was in like manner amend- 
ed; the seventh and eighth were annulled and amended so as to con- 
form to the amounts previously -fixed in the judgment of the court 
now rendered. 

Thirteen thousand thirty-four dollars and ninety-two cevts was the 
sum fixed as the distributive share of four heirs, subject to certain 
credits. 

Judgment was rendered accordingly and defendants have appealed. 

We think the exception should have been sustained. Instead of 
following the plain provisions of article 998 of the Code of Practice, 
and calling upon the executrix of the deceased tutor to file an account 
of the tutorship of O’Neal, and by opposition to the account raised 
issues involving its correctness, and then having the various matters in 
contestation in their regular order duly and regularly proceeded with 
and determined, and the tutor’s liability, if any, definitely fixed by 
final judgment of the parish court, the plaintiffs bring suit in that 
court against the succession of O’Neal for an arbitrary amount which 
they fix themselves as the indebtedness of the tutor, and pray judg- 
ment against the succession for that sum, an amount far above the 
jurisdiction of that court in a direct action for a specific sum of money. 
We regard the proceeding in this case as irregular and not in con- 
formity with law, and conclude that it can not be maintained. 

It is therefore ordered that the judgment of the parish court be 
annulled and reversed. It is further ordered that this case be dis- 
missed at plaintiffs’ costs, without prejudice to their right to institute 


new proceedings on their demand. 
° 
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No. 4476. 
Moore, JANNY & Hyams v. Louis LALAuRIE. 
The sureties on a suspensive appeal bond can be made liable where execution issued on 


certificate of the non-filing of the transcript by the appellant and the money could not 
be made after taking necessary steps against the principal. 


PPEAL from the Sixth District Court, parish of Orleans. Saucier, 
J. Labatt & Aroni, for plaintiffs and appellants. Charvet & Du- 
plantier, for defendant and appellee. 


Wrty, J. In this case the question is whether the sureties on a sus- 
pensive appeal bond can be made liable where execution issued on 
certificate of non-filing of the transcript by the appellant, and the 
money could not be made after taking necessary steps against the 
principal. 

The counsel for plaintiffs suggest that it is a new question. We 
find, however, the precise question was decided by this court in the 
affirmative in the case of Champonier v. Washington, 2 An. 1013. 

It is therefore ordered that the judgment herein be annulled, and it 
is decreed that the rule herein against the sureties on the appeal bond 
of the defendant be made absolute as prayed for, with costs. 
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No. 5801. 
Tue City oF New ORLEANS v. PEOPLE’s BANK. 


The only question in this case is, whether municipal taxes for 1873 on the capital stock of 
the People’s Bank can be imposed. It must be answered in the affirmative. In 1869, 
when the defendant, the People’s Bank, was incorporated under the act of the fifteenth 
of March, 1855, entitled an act to establish a general system of free banking in this 
State, the statute of 1857 exempting free banks from municipal taxation had been 
stricken with nullity by article 118 of the constitution of 1868. Such exemption formed, 
therefore, no part of the contract arising from the act of incorporation. 

Defendant contends erroneously that there is no statute authorizing the municipal taxation 
of a banking institution, and that the ordinance passed by the city without the sanction 
of such law is absoluteely void. 

The capital of a bank is its property and is liable to taxation unless specially exempt. 

By section 12 of the charter of 1870, the city of New Orleans is authorized and required to 
“levy an equal and uniform tax, tor the purposes of this act, on all property, real and per 
sonal, in said city.” * * * 

PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. Samuel P. Blane, assistant city attorney, for plaintiff and 
appellee, Braughn, Buck & Dinkelspiel, for defendant and appellant. 

Wyty, J. Defendant appeals from the judgment in favor of the 
city of New Orleans for $6375 for municipal taxes on its capital stock 
for 1873. 

In this court the sole question is, can the taxes in question be im- 
posed on the defendant, a bank incorporated in December, 1869, under 
the act of fifteenth March, 1855, entitled ‘‘an act to establish a general 
system of free banking in the State of Louisiana,” in view of the act 
of 1857, which provides ‘‘ that from and after the passage of this act 
all capital employed in free banking in this State shall be exempt 
from municipal taxation.” 

The precise question was presented in the case of the same plaintiff 
against the Bank of Lafayette, and in May, 1875, this court decided 
that the exemption mentioned in the act of 1857 was repugnant to 
article 118 of the constitution of 1868, and was stricken with nullity 
thereby, except in regard to free banks incorporated prior to the 
adoption of said constitutional provision, and that the bank of Lafa- 
yette was incorporated subsequently. In 1869, when the defendant, 
the People’s Bank, was incorporated, the statute of 1857 exempting 
free banks from municipal taxation had been stricken with nullity by 
the constitutional provision referred to; it therefore formed no part of 
the contract arising from the act of incorporation. Defendant, how- 
ever, contends there is no State law authorizing the municipal taxa- 
tion of a bankiog institution, and that the ordinances passed by the 
city without the sanction of such law are absolutely void. 

The capital of a bank is its property, and is liable to taxation, un- 
less specially exempted. 

By section 12 of the charter of 1870 the city of New Orleans is 
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authorized and required “to lery an equal and uniform tax for the pur- 
poses of this act, on all property, real and personal, in said city.” * * * 

The question of a commutation tax, argued by the learned counsel 
for defendant, is not in this case. 

The State never contracted with defendant on the subject of com- 
muting taxes. 

Judgment affirmed. 

Rehearing refused. 


No. 5429. 


MEcHANICs’ AND Travers’ Bank v. Jesse R. Poweir. James E. 
Zunts and Samuet R. Bertron, third opponents. 

Powell effected a four months’ loan with the New Orleans Banking Association, and gave as 
collateral security four notes, with mortgage on his property. On the maturity of the 
four months’ loan, Powell, not having money to pay said loan, applied to Low & Lud- 
wigson for a loan to pay the bank, which was furnished on condition that the twelve 
months’ notes pledged to the New Orleans Banking Association should be delivered to 
them as collaterals. Powell’s debt to the bank was paid with the money thus borrowed 
and the collaterals were delivered by the bank to Ludwigson, who pledged them to the 
Mechanics’ and Traders’ Bank, plaiutiff in this suit, for adebt of Low & Ludwigson. 

After the transac‘ion aforesaid the mortgage rights of the third opponents arose. This 
court thinks that the third opponents erroneously contend that the payment by Powell 
of the four months’ loan extinguished the mortgage given to secure the twelve months’ 
notes, now in suit. Practically, the origival debt to one creditor was extinguished by 
the substitution of another creditor, upon the express condition that the security shoul 
be continued as it then existed. It was clearly not the purpose or intention of Powell to 
extinguish the mortgage, and the manner in which the evidence thereot was delivered 
to the new creditor did not have that effect. 


PPEAL from the Fourth District Court, parish of Orleans. Lynch, 

J. Hornor & Benedict, Randolph, Singleton & Browne, tor plaintiff 

and appellee. Robert H. Marr, tor James E. Zunts, third oppovent and 

appellant. James Lingan, for Samuel R. Bertron, third opponent and 
appellant. 

Howe t, J. The plaintiff, as holder and owner of several mortgage 
notes, made by the defendant, sold the property under a writ of seiz- 
ure and sale, and the third opponents claimed the proceeds by prefer- 
ence to satisfy judicial mortgages held by them. 

The material facts are as follows: In November, 1869, defendant, 
Powell, effected a four months’ loan for $20,000 with the New Orleans 
Banking Association, and gave as collateral security four notes at 
twelve months’ from that time, secured by mortgage on property of 
Powell. At the maturity of the loan at four months, Powell, not 
having the money to pay, applied, through an agent, to Low & Lud- 
wigson fora loan to pay the bank, which was furnished upon condition 
that the mortgage noies then pledged to the bank be delivered to them 
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as collaterals. The agent of Powell, with the money obtained from 
Low & Ludwigson, paid the four months’ loan and demanded the col- 
laterals for the purpose of delivering them, as promised, to Low & 
Ludwigson; but the president of the Banking Association, being of 
opinion that if said notes went into the hands of the maker, as re- 
quested, they would be extinguished, refused to give them up and sent 
for Ludwigson to come and get them, which he did, and afterwards 
pledged them to the plaintiff bank for a debt of Low & Ludwigson, 
After these transactions the mortgage rights of the third opponents 
arose, and they contend that the payment by Powell of the four months’ 
loan extinguished the mortgage given to secure the twelve months’ 
notes now in suit. 

We think not. The agreement between Low & Ludwigson, who 
furnished the means to extinguish the four months’ loan, was that the 
mortgage notes should be transferred to them as collateral security for 
the advance. Piactically, they simply agreed to take the place of the 
original lender, and the original debt was extinguished, as to the cred- 
itor, by the substitution of another creditor, upon the express condition 
that the security should be continued as it then existed. It was clearly 
not the purpose or intention of Powell to extinguish the mortgage, and 
the manner in which the evidence thereot was delivered to the new 
creditors did not have that effect. The same doctrine was enforced in 
the succession of Dolhonde, 21 An. 5. 

Judgment affirmed. 

Rehearing refused. 


No. 5803. 


City or New ORLEANS v. METROPOLITAN LOAN, SAVINGS AND PLEDGE 
BANK. 


The defendant bank having been incorporated since the adoption of the constitution of 1868, 
thore is no contract between it and the State under previous laws on the exemption from 
taxation, and there is no conflict with the constitution in levying the present tax. 
PPEAL from the Superior District Court, parish of Orleans. Haw- 

kins, J. Samuel P. Blane, assistant city attorney, for plaintiff and 
appellte. Braughn, Buck & Dinkelspiel, for defendant and appellant. 

Howe tt, J. The defendant bank being sued for a municipal tax on 
its capital, objects— : 

First—That it is a free bank under the laws, and as such its capital 
is exempt from such tax. This point was decided adversely to this 
position in the case of the City v. Bank of Lafavette, not reparted. 

Second—The capital of the bank is the property of individuals, and 
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as such already taxed. The record does not contain proof of this fact. 

Third—The assessment is erroneous and excessive. The record also 
fails to show this. 

Fourth—Any pretended law by which the city assumes to tax free 
banks is unconstitutional. 

The defendant bank having been incorporated since the adoption of 
the constitution of 1868, there is no contract between it and the State 
under prévious laws on the subject, and there is no conflict in the 
levying of the tax with the constitution in this respect or any other 
that we can discover. 

Fifth—The payment of ten per cent. of the proceeds of unredeemed 
pledges into the hands of the trustee of the Metropolitan Police Dis- 
trict is declared not to be a commutation of taxes. 

Judgment affirmed. 

Rehearing refused. 


No. 4876. 
E. B. Benton v. F. C. MAHAN. 


The appellant will not lose his right to appeal because his surety on the appeal bond has 
become insolvent, and in such case it is the duty of the court to allow a sufficient surety 
to te substituted. This is precisely what the court below has done. Tt allowed appel- 
lant to give new security within ten days after the trial of the rule which decided the 
insolvency of the surety on the bond. 

Appellant, who refuses to comply with this order and to substitute a new surety, has no right 
to expect this court to refuse to dismiss his appeal. 

PPEAL from the Fifth District Court, parish of Orleans. Cullom, 
J. Jury trial. Hays & New, for plaintiff and appellee. J. 8S. 

Bartlette, for E. E. Chubbuck, subrogated to plaintiff. Mf. A, Dooley, 

John Ray, for defendant and appellant, and F. C. Mahan, in propria 

persona. 

Wr ty, J. In January, 1875, appellee took a rule, in the court 
below, on the appellant requiring him to furnish new security on the 
appeal bond, the surety given by appellant having become insolvent. 
At the trial of this rule, the court decided that the surety was insolvent 
and ordered appellant to furnish new security within ten days, or the 
appeal would be set aside. This the appellant has failed to do. 

Appellee, therefore, now moves this court to dismiss this appeal be- 
cause appellant has failed to furnish an appeal bond as required by 
law. In the answer which appellant has filed to this motion, he allegys 
that the transcript of appeal was filed in this court November 13, 1873; 
that the surety on the suspensive appeal bond was declared insolvent 
on March 17, 1875, subsequent to the filing of the appeal, and that 
such insolvency is no cause to dismiss the appeal, but it is merely a 
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ground for issuing execution. In support of this position he cites the 
case of Gray, Macmurdo & Co. v. Lowe & Pattison, 9 An. 478. 

That case decides merely that appellant will not lose his right to 
appeal because his surety on the appeal bond has become insolvent, 
and in such case it is the duty of the court to allow a sufficient surety 
to be substituted. This is precisely what the court below has done. 
It allowed appellant to give new security within ten days after the 
trial of the rule which decided the insolvency of the surety on the 
bond. 

Appellant, who refuses to comply with this order and substitute a 
new surety, has no right to expect this court te refuse to dismiss his 
appeal. An appeal with an insolvent surety is virtually an appeal 
with no surety, and this the law does not authorize. 

It is theretore ordered that the appeal herein be dismissed at the 
cost of appellant. , 

Rehearing refused. 








No. 5314. 


City oF New ORLEANS v. E. V. FaAssMAN et als. 


The duties of the defendant, while acting in his official capacity of wharfinger was fixed by 
law. Compensation is an equitable remedy, and never takes place when it would be 
against good conscience. This case is similar to the case of city of New Orleans v. Fin- 
nerty et al., previously decided, and must be controlled by the principles therein an- 
nounced. 

PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. Samuel P. Blane, assistant city attorney, for plaintiff and 
appellee. Cotton & Levy, for defendant and appellant. 

Lupe.inG, C.J. This is a suit against E. V. Fassman, late deputy 
wharfinger of the First District of New Orleans, and his sureties, for 
$1409 55, with legal interest from «eleventh November, 1874, being for 
moneys collected by him in his official capacity for the plaintiff. The 
defense is that the city owed him a like amount for services rendered, 
and that the claim of the city against him has been extinguished by 
compensation. The duties of the defendant, while acting in his offi- 
cial capacity aforesaid was fixed by law. See city charter, act No. 7 
of 1870, sec. 50. See also ordinance No. 857, Administration Series. 
‘* Compeusation is an equitable remedy, and never takes place where 
it would be against good conscience.” 7 An. 46, 53; 11 An. 73. 
This case is similar to the case of city of New Orleans v. Finnerty et 
al. recently decided, and must be controlled by the principles therein 
announced. 

It is therefore ordered that the judgment of the lower court be 
affirmed with costs of appeal. 
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No. 4035. 


BoGart SHALL v. P. H. FoLtey anp W. B. Concer, Testamentary 
Executors of WiLHELMUS BoGarT. 


The plaintiff sues to recover from defendants, testamentary executors of Wilhelmus Bogart, 
a certain sum of money, which, whilst plaintiff was a minor, said Bogart, acting in the 
capacity of under tutor, had under his control and management. After becoming of 
age, plaintiff received, in settlement with Bogart, certain promissory notes and com- 
mercial papers in which Bogart had invested plaintiff’s funds in 1860, and of which a 
considerable portion subsequently turned out to be worthless. After having kept the 
aforesaid obligations until 1871, a period of seven years, and after prescription has ac- 
crued, he now tenders them back on the ground of his having been induced to receive 
them in settlement by fraudulent misrepresentations. 

If said obligations and commercial papers were worthless at the time he received them, 
plaintiff must have become acquainted with that fact not long after, and might have used 
more diligence in seeking redress, when it was in his power to put the other party in 
the same situation he was in when delivering the assets to plaintiff. Therefore by his 
own laches the plaintiff has foregone the right he originally had to exact from the man- 
ager ot his affairs a rigid accountability. 


PPEAL from the Second District Court, parish of Orleans. Duvig- 
neaud, J. John Ray, Semmes & Mott, for plaintiff and appellee. 
Hunton & Grover, Johnson & Denis, tor defendants and appellants. 

TALIAFERRO, J. Thesplaintiff seeks to recover from the testament- 
ary executors of the decedent, the sum of thirty-five thousand dollars, 
with interest at eight per cent. per annum from nineteenth of Novem- 
ber, 1858, being, as he alleges, for money inherited by him during his 
mivority from the successions of his father and his grandmother, and 
which went into the possession and under the control of Wilhelmus 
Bogart, who was undertutor to plaintiff, his said grandmother, up to 
the time of her death, having been his tutrix. He alleges that, after 
he became of age, the said Bogart presented to him as his estate certain 
notes and commercial paper, in which he informed plaintiff his funds 
had been invested; that he received in error these notes, which for 
the most part were against insolvent parties and proved of no value 
to him. He seeks relief in this action from this alleged fraud prac- 
ticed upon him by his former under tutor and prays judgment against 
his succession for the amount claimed. 

The defendants filed the plea of res judicata, relying upon a judg- 
ment of the Second District Court rendered in January, 1870, homolo- 
gating their final account as executors and ordering the entire estate 
of Wilhelmus Bogart to be distributed in accordance therewith; they 
allege that the plaintiff is bound and estopped by this judgment from 
proceedings in this suit. They plead the prescription of one, two, 
three, four and five years, and that plaintiff discloses no cause of 
action. The exception being overruled, the defendants, reserving their 
pleas, avswered that they owe the plaintiff nothing; that the entire 
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estate of Wilhelmus Bogart has been distributed by them in conformity 
with the provisions of the will of said Bogart, under a judgment and 
decree of the proper court homologating the final account of the execu- 
tors, and that there is no property in their hands belonging to the 
succession with which to pay its debts, if any exist against it. 

There was judgment rendered in favor of the plaintiff for $26,080 26, 
with five per cent. interest thereon from the sixteenth of January, 1860, 
until paid, less certain amounts detailed in the judgment. The defend- 
ants appealed. 

It appears by the evidence that Wilhelmus Bogart had under his 
control a large sum of money belonging to the minor, which he invested 
in commercial paper about the year 1860, before the commencement of 
the late war. At the time of the investment these securities were 
doubtless good, and there were reasons to syppose the investment was 
one advantageous to the then mivor. In 1864, after the plaintiff had 
attained his majority he had a settlement with Bogart and received 
these notes and obligations as his estate or property, and received 
likewise in money $1443. This was in June, 1864. He kept these 
papers, or such of them as he failed to collect, until the time of filing 
this suit in November, 1871, a period of more than seven years, and 
now sues the executors of Bogart to recover from them the sum of 
$35,000, with eight per cent. per annum interest from the nineteenth 
of November, 1858, on the ground of fraud practiced upon him by 
Bogart and by inducing him by misrepresentations that the notes and 
obligations were his property. He alleges in his petition that he now 
tenders these notes and obligations back; but of what avail to the 
defendants would be the tender to return the notes after the plaintiff 
held them until they were prescribed? Ile did collect from these 
assets by his own showing $11,245. If, as he asserts, they were worth- 
less when he received them, he must have become acquainted with 
that fact at no great period of time afterward, and might have used 
more diligence in seeking redress, and when it was in his power to 
put the other party in the same situation he was in when he delivered 
the assets to the plaintiff. Bogart’s liabilities were none the less than 
if he had been tutor, although he was vot even undertutor after the 
expiration of the tutorship by the decease of the plaintiff's grand- 
mother, and it was in tke power of the plaintiff within a proper and 
reasonable time to have held him to these liabilities; but we conclude 
that by his own laches the plaintiff has foregone the right he origin- 
ally had to exact from the manager of his affairs a rigid accountability. 


The conclusion we have reached renders it unnecessary to pass upon 
the defendants’ exception. 
It is therefore ordered that the judgment appealed from be annulled, 





NEW ORLEANS, NOVEMBER, 1875. 





Shall v. Executors of Bogart. 





avoided and reversed. It is further ordered that there be judgment 
in favor of the defendants, the plaintiff paying costs in both courts. 


On REHEARING. 


The re-examination of this case presents nothing that induces us to 
change the judgment rendered on the first hearing. It may be that 
some of the securities were not prescribed when the plaintiff brought 
bis suit against the executors. No offer was made by him to return 
any of them, and it was not until a year elapsed after he was made 
acquainted with his rights by his legal advisers that he set up his de- 
mand. 

It is ordered that the decree rendered in the case remain unaliered. 








No. 4454. 


Henry TALMADGE v. JOHN WILLIAMS & Sons. 


On the faith of a letter of credit given to them by defendants for $5000, Fish & Butler pro- 
cured the discount of a dratt of $3500, and sometime afterward one of $1500, from plain- 
tiff, a banker in New York. On defendants being sued for payment ot the latter draft, 
they rely on a defense which is merely technical. A letter of credit must be interpreted 
and effect given to it according to the real intention of the parties. In accomplishing 
that object, it was immaterial whether the drafts were drawn by Fish & Butler in 
favor of their respective creditors as required in the letter of credit, or in favor of the 
drawers themselves, to settle with said creditors, as intended, and as they did. 

Both drafts were drawn alike, and when John Williams & Sons accepted and paid the first 
one for $3500, they thereby conceded there was no objection to the form or wording of 
the instrument, and they interpreted the letter of credit as the drawers did, and as this 
court does. 


PPEAL from the Sixth District Court, parish of Orleans. Oooley, 
J. Gibson & Austin, for plaintiff and appellee. Olark, Bayne & 
Renshaw, for defendants and appellants. 

Wry, J. On tenth September, 1870, defendants gave Fish & 
Butler, merchants of Arkansas, the following letter of credit, to be 
used in New York: 

‘*Geutlemen, you are authorized to draw on us to the order of such 
persons in New York as you may be indebted to, or wish to purchase 
goods from, to the extent of five thousand dollars, in such sums as may 
suit your convenience, payable on tenth March next, and your drafts 
will be honored on presentation and paid at maturity. 

“Very respectfully, JOHN WILLIAMS & SONS.” 

Instead of drawing in favor of their creditors for the sums due them 
respectively, Fish & Butler found it more desirable to draw the time 
drafts, payable to their own order, have them discounted and use the 
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proceeds for the purpose contemplated by themselves and John Wil- 
liams & Sons. 

Accordingly, on twenty-ninth September, 1870, they procured the 
discount of a draft of $3500 from plaintiff, a banker of New York, on 
the faith of the letter of credit, and on third day of October, 1870, 
obtained from the same party the discount of another draft for $1500. 
The proceeds of these drafts were used by Fish & Butler in the pay- 
ment of their debts or in the purchase of goods. Both were drawn 
payable to the order of the drawers, and were discounted by plaintiff. 
The draft for $3500, the first one, was duly honored and paid, the 
other for $1500 was dishonored. 

This suit was brought to compel the defendants John Williams & 
Sons to pay the draft of $1500. 

The defense in this court is, the draft does not conform to the condi- 
tion of the letter of credit in this, the draft was not drawn in favor of 
a creditor of the drawers, but to their own order, and plaintiff who 
discounted it was not a creditor. 

The defense is too technical. That the credit given Fish & Butler 
by John Williams & Sons was used for the purpose contemplated by 
the parties there can be doubt. The object was that Fish & Butler 
might draw on John Williams & Sons for five thousand dollars in such 
sums as might suit their convenience, payable on tenth March, 1871, 
in order to aid them in settling with their creditors and to purchase a 
stock of goods. 

In accomplishing that object it was immaterial whether the drafts 
were drawn in favor of the respective creditors or in favor of the 
drawers themselves. 

The letter of credit must be interpreted and effect given to it ac- 
cording to the real intention of the parties. Both drafts were drawn 
alike, and when John Williams & Sons accepted and paid the first one 
for $3500, they thereby conceded there was no objection to the form or 
wording of the instrument, and they interpreted the letter of credit 
as the drawers did and as we do. 

It is therefore ordered that the judgment herein in favor of plaintiff 
be affirmed with costs. 


Howe tt, J., dissenting. The plaintiff seeks to make defendants 
liable for the amount of a draft drawn by Fish & Butler on them, 
which they refused to accept. The action is based on the following 


letter : 
‘* New OrvEANS, September 10, 1870. 


** Messrs. Fish & Butler, Pine Bluff: 
“‘Gentlemen—You are authorized to draw on us to the order of such 
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persons in New York as you may be indebted to or wish to purchase 
goods from, to the extent of five thousand dollars in such sums as may 
suit your convenience, payable on tenth March next, and your drafts 
will be honored on presentation and paid at maturity. 

“Very respectfully, JOHN WILLIAMS & SONS.” 


Upon this letter Fish & Butler drew two drafts in New York to 
their own order, discounted them with the plaintiff and used most of 
the funds in paying their creditors and buying goods in said city. 
One of the drafts was accepted and paid, but acceptance of the other 
was refused, and this suit is resisted on the ground that it was not 
drawn in accordance with the conditions of the letter of credit, that 
is, not drawn to the order of persons whom the drawers owed, or from 
whom they purchased at the time. 

It is contended on behalf of plaintiff that defendants having ac- 
cepted and paid one of the drafts, they placed a construction on the 
letter which bound them to honor the second. Had the second draft 
been given to and received by plaintiff after knowledge that the first 
was accepted, this position would be true; but the evidence shows 
that it was not presented to defendants for acceptance until some time 
after the first had been accepted, and hence plaintiff could not have 
been influenced by that act of the defendants in discounting the 
second draft. 

We are of opinion that the defendants were justified in their refusal. 
Letters of credit are not to be enlarged or varied by the bearers of 
them, but are to be followed strictly in all material points and con- 
ditions. The defendants were willing to bind themselves in a specific 
manner for the benefit of their correspondents for reasons satisfactory 
to themselves, and some of which may readily be surmised. 

Drafts to the order of and indorsed by the merchants from whom 
goods had been or might be purchased, would bear the obligation or 
endorsement of the payees, and bear evidence that they had been 
used for the purpose for which the credit had been extended. The 
draft in suit was drawn to the order of the holders of the letter and 
endorsed by the plaintiff only for collection, and the evidence shows 
that some of its proceeds at least did not go for the payment of goods 
as designed by the defendants. This form of using the letter would 
enable the parties to divert the whole proceeds of the drafts. 

The doctrine of strict conformity to all the material conditions of 
a letter of credit was established very early in the jurisprudence of 
this country. I have not found any authority to the contrary. See 2 
Wheaton, 66; 1 Peters 283; 4 Peters 121; 2 Story 241; 16 La. 499. 

Rehearing refused. 
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No. 5765. 
City oF NEw ORLEANS v. GLOBE Murua. Lire INSURANCE COMPANY. 


The city of New Orleans, by a special act No. 73, April 26, 1872, is declared not to be 
restrained in requiring a license from the Insurance Companies within her boundaries, 
by either the act No. 42, March 3, 1871, or act No. 14, March 8, 1872, which provided for 
the general revenue of the State, and on which defendant relies in the suit instituted 
against it by the city of New Orleans for the recovery of a license tax. 

PPEAL from the Superior District Court, parish of Orleans. Haw- 

kins, J. Samuel P. Blane, assistant city attorney, for plaintiff and 
appellant. Samuel L. & C. L. Walker, for defendant and appellee. 

MorGan, J. The city sues the defendant for three hundred dollars 
license tax. The defense is that by the third section of the act No. 42 
of March 3, 1871, paragraph 15, ‘‘no insurance company, whose 
license tax shall be one thousand dollars, shall be liable to any as- 
sessment throughout the State, other than that imposed by this article 
and by section 6 of this act.” The sixth section provides that ‘‘ from 
every insurer or insurance company transacting an insurance business 
in this State, there shall be collected, in addition to the license in 
such cases hereinbefore provided for, an annual tax ‘of one per centum 
upon the gross amount of the premiums earned each year from policies 
issued through agencies in this State.” 

Paragraph 15 of sec. 1 of act 14 of fifth March, 1872, enacts that no 
insurance company whose license tax shall be one thousand dollars 
shall be liable to any other assessment, State, parish or municipal, 
throughout the State, other than that imposed by this article and by 
section six of this act.” Section six of this act simply ordains that 
the act shall take effect from and after its passage. 

If these laws stood alone, there would be little room for interpreta- 
tion. Judgment would necessarily be for the defendant. But we are 
reminded by the counsel for the city that the last act under which de- 
fendant claims exemption is the act which provided a general revenue 
of the State, and was approved on eighth March, 1872, and that on the 
twenty-sixth April of the same year, the Legislature in act No. 73 
declared that ‘‘ no provision in any general law of the State limiting 
the power of taxation by the several cities, towns, parishes and other 
corporations, shall be held to apply to the taxes of the city of New 
Orleans herein or otherwise specially authorized to be levied.” This 
is a special statute, and it authorizes among other things the levy of a 
tax for the support of the city government. 

It is not disputed that the defendant is protected only by the statute 
of the fifth of March, 1872. It seems to us clear that the section of 
that act which is relied upon is controlled by the sixteenth section of 
the act No. 73, 1872 which expressly declares that no provision in any 
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general law of the State limiting the power of taxation by the several 
cities, towns, parishes and other corporations shall be held to apply to 
the taxes of the city of New Orleans, which were therein or otherwise 
specially authorized to be levied. In the case of the City v. Salaman- 
der Insurance Company, 25 An. 650, the question as to the liability of 
the company for a license tax was not betore us. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be avoided, annulled and reversed, and that there 
be judgment in favor of the plaintiff and against the Globe Mutual 
Life Insurance Company for the sum of three hundred dollars license 
tax, with five per cent interest thereon from the first of May, 1872, 
until paid, with lien and privilege according to law, and that the in- 
junction obtained against them be reinstated and made perpetual ; the 
costs to be borne by the defendants. 





No. 5886. 


ALBIN RocHEREAU v. CHARLES P. Boss, individually and as Testa- 
mentary Executor, et al. 
The question in this instance is whether certain articles found on a mortgaged tract of land, 
seized and sold by plaintiff and adjudicated to him as part of the mortgaged property, 
were covered by said mortgage, and in that case whether they could be afterwards 
seized, advertised and sold by defendant individually and as testamentary executor of 
the late William Bobb. The decision of this court is in favor of the plaintiff, on the 
grounds that the objects now in litigation were found on the premises seized ; that they 
were used in carrying out the industry to which the real estate was subjected, and there- 
fore that said property in dispute was properly seized, advertised, appraised and sold as 
subject to the mortgage of the plaintiff, to whom it was adjudicated on the sale thereof. 
PPEAL from the Second Judicial District Court, parish of Jeffer- 
son. Pardee, J. O. E. Schmidt, for plaintiff and appellant. R&. 
Shackelford, for defendant and appellee. 

Morean, J. A. Rochereau & Co. held a mortgage against certain 
real estate owned by William Bobb. The real estate consisted in sev- 
eral adjvining tracts of land, situate in the parish of Jefferson, operated, 
principally, as a brickyard and sawmill. The mortgage, in terms, cov- 
ered the buildings, improvements and appurtenances thereunto be- 
longing. 

William Bobb died. His widow, as widow in community, legatee 
and testamentary executrix, represented in part his estate. 

Rochereau & Co. proceeded against her in her representative capac- 
ity, and caused the property mortgaged to be seized. 

According to the inventory made by the sheriff, he took possession, 
as having been seized in the suit, of two patent brick machines, with 
boiler, engine, supply pumps, etc.; two sand sifters, four tempering 
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wheels, sand boxes, fifty-three brick molds, a number of brick boards, 
a number of broken wheelbarrows, a number of racks and clapboards, 
one wooden pump, ten iron-wheel brick trucks, three carts with wheels 
attached, nineteen cart bodies, a number of cart wheels, a lot of har- 
ness, a lot of doubletrees, one feed box, a spring scale, a grindstone, 
one windlass, a lot of blacksmith’s tools, anvil, bellows, etc.; two crow- 
bars, a lot of carpenter's tools, workbench, etc.; one corn mill, a lot of | 
agricultural implements; a sawmill, with two boilers, engine saw, 
framed carriages, saws, rollers, belts, cars, pumps, etc.; a dredgeboat, 
with the machinery and apparatus thereof. 

The tracts and parcels of land, “ together with all and singular the 
buildings and improvements thereon and appurtenances thereof,” were 
advertised for sale, in obedience to the order of seizure. The land 
was subdivided according to law. Appraisers were appointed on one 
side and on the other, to value the property which was about to be 
sold, and the articles above enumerated were estimated, each article 
upon the lot of ground upon which it was found. The property was 
sold, and Albin Rochereau became the purchaser thereof. His deed of 
sale, from the sheriff, recites the articles which we have detailed. 

Subsequently, Charles Bobb, one of the executors of William Bobb, 
applied for and obtained an order to sell the above described property 
as belonging to the succession. Plaintiff enjoined the sale on the 
ground that the property seized belongs to him. 

The district judge maintained the injunction, except in so far as the 
steam dredgeboat and machinery, the cornmill and stone, the tools in 
the blacksmith shop, the oil tank and the contents of the toolhouse. 
Rochereau appeals. Defendant asks for an amendment of the judg- 
ment in his favor. 

Considering that the property in litigation was found on the prem- 
ises seized ; that it was all used in carrying out the industry to which 
the real estate was subjected; that the carpenter’s tools and black- 
smith’s tools were used as implements for carrying on the industry to 
which the land was subjected ; and considering that the property in 
dispute was seized, advertised, appraised and sold as subject to the 
mortgage of A. Rochereau & Co., and that at the sale thereof Albin 
Rochereau became the purchaser thereof, we are of opinion that he 
acquired title to the same; that it was improperly advertised for sale 
as the property of the succession of Bobb, and that plaintiff’s injunc- 
tion should have been perpetuated in toto. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be amended, and that the injunction issued by the 
said court be reinstated and perpetuated in toto, and that defendant 
pay costs in both courts. 
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No. 5798. 
State ex rel. A. A. MILLIKEN v. S. J. WARD. 


This suit is brought under the intrusion act. From all this court is able to gather from this 
record, the relator has no cause of action. This court does not understand that defend- 
ant has usurped or intruded into the office of recorder, or placed it out of the power 
of relator by any unlawful force or any illegal means to perform the duties of re- 
corder, if legally vested with that power. He claims, as mayor, the right to exercise 
certain functions which the relator claims as belonging to the office of recorder. It is 
not seen how the relator can maintain his action as one coming under the provisions of 
the law for preventing the usurpation of or intrusion into an office. 


PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Looney, J. W. H. Wise, district attorney, Rice & Whitaker and 

A. W. O. Hicks, for relator and appellee. D. M. Caliham, W. A. Seay, 
J. W. Duncan and Merrick, Race & Foster, for defendant and appellant. 

TALIAFERRO, J. This suit is brought under the intrusion act. The 
complaint of the relator is, that holding a commission of the Governor 
of the State as recorder in and for the city of Shreveport, the defend- 
ant, who is mayor of Shreveport, has usurped and intruded into the 
office of recorder of said city and illegally exercises all the powers 
and privileges belonging to the office of recorder, and prevents the 
relator from exercising and performing the duties appertaining of right 
to that office, and from receiving the fees and emoluments of the 
same. He prays judgment declaring him the lawful recorder of the 
city of Shreveport and entitled to all the fees, benefits and emolu- 
ments belonging by law to that officer. 

The defendant denies the allegations of the plaintiff which relate to 
usurping and intruding into the alleged office of recorder of Shreve- 
port, for the reason, as stated by defendant, that there is no such 
office. He avers that the act of the Legislature of March 9, 1869, 
establishing the office of recorder for the city of Shreveport, and the 
subsequent act of March 16, 1870, defining more particularly the juris- 
diction of the recorder’s court of said city, have both been repealed 
by the act of the Legislature No. 98, of the twenty-seventh of April, 
1871, incorporating the city of Shreveport, defining its limits and pro- 
viding for its better police and municipal government. The defendant 
contends that as mayor he is authorized to enforce the city ordinances, 
and that that power can no longer be exercised by the recorder. 

There was judgment in favor of the relator, and the defendant has 
appealed. 

From all we are able to gather from this record the relator has no 
cause of action. We do not understand that the defendant has 
usurped or intruded into the office of recorder, or placed it out of the 
power of the relator by any unlawful force or any illegal means to 
perform the duties of recorder if legally vested with that power. 
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He claims, as mayor, the right to exercise certain functions which the 
relator claims belong to the office of recorder. We do not see that 
the relator can maintain his action as one coming under the provisions 
cf the law for preventing the usurpation of or intrusion into an office. 
It is therefore ordered that the judgment appealed from be annulled 
and reversed. It is further ordered that this suit be dismissed at the 
relator’s costs. 


No. 5892. 


STATE ex rel. Citizens’ BANK or LoursIANA v. BoaRD oF LiQuI- 
DATORS. 


This is a proceeding by mandamus to compel the Board of Liquidators to fund a certain 
promissory note for two hundred thousand dollars with eight per cent interest made by 
the Governor of the State on the twenty-seventh of February, 1872, and secured by a 
pledge of forty warrants of five thousand dollars each, subject to a credit of $120,000, 
amount of bonds received in exchange for said warrants under act No. 3 of 1874, known 
as the “ Funding act.” 

The law does not make it the duty of the liquidators to exchange the bonds authorized by 
act No. 3 of 1874 for anything but the bonds of the State and certain warrants specified in 
section 3. 

Section 3 of said act is the only part thereof that confers authority to make such exchange, 
and it designates only “all valid outstanding bonds of the State and valid warrants 
drawn previous to the passage of this act by the respective Auditors, except warrants 
issued in payment of the constitutional officers of the State, at the rate of sixty cents in 
consolidated bonds for one dollar in outstanding bonds and all valid warrants.” 

The words “bonds and warrants” are here repeated to leave no doubt as to the object of 
the law, and the proviso which immediately follows declares: ‘That the holder of any 

_ ‘bond or warrant’ rejected by a majority of said board may apply by petition to the 
proper court for relief, and if final judgment shall be rendered in his favor against said 
board, it shall be the duty of said board to fund his said claim in bonds at the rate pro- 
vided for by this act.” Therefore only the holders of outstanding bonds and valid war- 
rants can appeal to the courts for relief. 

Lest there should be any doubt, section five declares ‘that the consolidated bonds herein 
authorized shall be held and used by said Board of Liquidators only for the purpose ot 
exchange as aforesaid’’—that is, for the outstanding bonds and valid warrants. 

The relator having voluntarily accepted the terms of the law and taken sixty per cent. of its 
whole claim against the State by funding the warrants held by it, the purpose of the act 
as to said debt has been attained, and the whole and only debt of the State due to the 
relator in this transaction has been funded, and the indebtedness of the State, pro tanto, 
has been reduced and restricted according to the intent and object of the act. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 

kins, J. A. Pitot, and G. L. Hall, for relator and appellant. A. 

P. Field, Attorney General, J. B. Cotton, and J. Q. A. Fellows, for re- 
spondent and appellee. 

HoweELt, J. This is a proceeding by mandamus to compel the 
Board of Liquidators to fund a certain promissory note for two hun- 
dred thousand dollars, with eight per cent. interest, made by the Gov- 
ernor of the State on twenty-seventh February, 1872, under section 
two of act No. 12 of 1872, and secured by a pledge of forty warrants 
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of five thousand dollars each, issued by the State Auditor under said 
section ; said note principal and interest being subject, as alleged, to a 
credit of $120,000, amount of bonds received in exchange for said 
warrants under act No. 3 of 1874, known as the “ Funding act.” 

The defense is that there is no law authorizing the funding of said 
note, such evidence of the State’s obligations not being specified in 
the third section of the said funding act, and the warrants issued for 
the same debt having been funded by the relator, the entire obligation 
of the State for the said debt of $200,000 is by the provisions of said 
act merged in the bonds exchanged therefor, and further that there is 
no law authorizing interest to be paid on said debt. 

The writ of mandamus can issue only to compel the performance of 
a ministerial duty aud the question (conceding that the note evidences 
an existing debt) is, does the law make it the duty of the liquidators 
to exchange the bonds authorized by act No. 3 of 1874 for anything 
but the bonds of the State, and certain warrants specified in section 3% 

A careful reading of the said act constrains us to answer the ques- 
tion in the negative. 

Section three of said act is the only part thereof that confers author- 
ity to make such exchange, and it designates only ‘all valid outstand- 
ing bonds of the State and all valid warrants drawn previous to the 
passage of this act by the respective Auditors of Public Accounts of 
the State on the treasurer thereof, except warrants issued by the Audi- 
tor in payment of the constitutional officers of the S ate, at the rate 
of sixty cents in consolidated bonds for one dollar in outstanding 
bonds and all valid warrants.” The words ‘‘ bonds” and “ warrants” 
are here repeated to leave no doubt as to the object of the law, and 
the proviso which immediately follows, declares ‘‘ that the holder of 
any bond or valid warrant rejected by a majority of said board may 
apply by petition to the proper court for relief, and if final judgment 
shall be rendered in his favor against said board, it shall be the duty 
of said board to fund his said claim in bonds at the rate provided by 
this act.” Only the holders of outstanding bonds and valid warrants 
can appeal to the courts for relief. And lest there should be any 
doubt, section five declares ‘“‘that the consolidated bonds herein 
authorized shall be held and used by said board of liquidation only 
for the purpose of exchange as aforesaid,” that is for the outstanding 
bonds and valid warrants. 

Sections 12 and 13 invoked by the relator refer to other subjects and 
not to the duty of funding, and we are*not authorized to enlarge the 
objects and purposes of the act, especially where the language is 80 
clear and explicit. To do so would be legislation on our part. 

We have only to apply the law as it is in all its provisions, and we 
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must say that the relator having voluntarily accepted its terms and 
taken sixty per cent. of its whole claim against the State by funding 
the warrants held by it, the purpose of the act as to said debt has 
been attained and the whole and only debt of the State due to the 
relator in this transaction has been funded and the indebtedness of the 
State, pro tanto, has been reduced and restricted, as section thirteen, 
invoked by relator, declares is the intent and object of the act. 

Any other construction of the said act in this case would give the 
relator an advantage over other creditors of the State, who may choose 
to accept the terms of the act. 

Judgment affirmed. 

Rehearing refused. 


No. 6000. 


STATE ex rel. LIQUIDATORS OF SALAMANDER INSURANCE COMPANY U. 
JUDGE OF THE FourtH District Court, parish of Orleans. 
Where the evidence showed that the existing liabilities of the surety on the appeal bond 
exceed his assets in this State, but where he testifies that he has in another State of the 

Union property worth a sum much larger than all his liabilities : 

Held: That he is a good surety in this State. The law does not require the property of the 
surety, but only the person or residence of the surety to be within the State. 
PPLICATION of a writ of- prohibition against the judge of the 

Fourth District Court, parish of Orleans. A. & W. Voorhies, for 
relator. Judge Lynch, in propria persona. 

HoweELt, J. Pending the appeal in the case of C. N. Prudhomme v. 
Salamander Insurance Company, No. 4078, the sureties on the appeal 
bond were declared insufficient, and the defendant company (appel- 
Jants) were allowed ten days to furnish other security. Another bond 
was given with Louis Lalaurie as surety. A rule was taken to test bis 
sufficiency, and after hearing evidence the district judge concluded 
that he was insolvent and authorized the issuance of execution on the 
judgment appealed from, whereupon this proceeding was taken. 

The.evidence brought up shows that the existing liabilities of the 
surety exceed his assets in this State; but he testifies that he has in 
the State of Missouri property worth $60,000, which is largely greater 
than all his liabilities, and the question is, is he a good surety in this 
State? 

The question was practically decided in the affirmative recently in 
the case of State ex rel. Fosdick v. Judge of Sixth District Court, not 
reported, where this court held that the law did not require the prop- 
erty, but only the person or residence of the surety to be within the 
- State, and for the reasons therein it is ordered that the prohibition 
herein be made perpetual. 
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No. 5778. 


StaTe oF LOUISIANA v. Pete PHILLIPS. 


The statute No. 124 of the General Assembly of 1874, conferring on the judge of the Superior 
Criminal Court the power to appoint an attorney to act in his place, is unconstitutional, 
because it provides a mode for choosing judges different from that prescribed in the 
constitution. 

It would be obnoxious to an additional objection, if the assumption of the State is correct, 
that Braughn, the attorney appointed by the judge of the Superior Criminal Court to act 
in his place, was a de facto officer. In that case, the statute would provide for having 
two judges for the Superior Criminal Court, whereas article 83 declares ‘that for each 
court, one judge learned in the law, shall be elected.” 

Instead of authorizing the enactment of section 10 of act No. 124, article 90 of the constitution 
forbids it in terms of command. It directs the judge when and how he shall select 

+ another to preside in his place. Obviously this arti-le did not confer any power upon 
the General Assembly; but, by indicating precisely how and when the judge shall select 
another to preside in his stead to try certain causes, it excludes other modes of selection 
and other causes; and as the manner of choosing a judge, provided for in section 10 of 
act No. 124 differs from that prescribed in article 90, the said section is null and void. 


| \Wey = from the Superior Criminal Court, parish of Orleans. G. 
H. Braughn, attorney at law, acting in the place of Judge Atocha, 
disabled by sickness. A. P. Field, Attorney General, John McPhelin, 
district attorney, for plaintiff and appellee. J.J. Foley, for defendant 
and appellant. 

Lupe.ineG, C.J. The defendant, having been convicted of the crime 
of perjury and sentenced to imprisonment at hard labor for five years, 
has appealed from said judgment. 

It will be necessary to notice only the first assignment of error, 
which is in the words following: 

‘* The trial and sentence was coram non judice in this, that George H. 
Braughn, Esq., an attorney at law, had no legal right to act as judge 
in the trial of the accused and pass sentence on him; that the order 
appointing said George H. Braughn as judge of the Superior Criminal 
Court is null and void. Section 10 of the act 124 of 1874, under the 
authority of which said order so appointing said George H. Braughn 
as judge aforesaid was made, is unconstitutional and obnoxious to arti- 
cles 83, 90 and 94 of the constitution of the State.” 

The State assumes the position that Mr. Braughn was a de facto 
judge, and that his right to hold the office can not be questioned col- 
laterally. In his brief the Attorney General says: 

“We assume the position that the question of Judge Braughn’s 
. authority to act as judge of the Superior Criminal Court on the trial 
of this case, can not be heard aud determined by this court on this 
appeal. 

“‘That if the court, from an >xamination of the record, finds that 
Braughn was a de facto officer when he tried the case, the validity of 
his acts will not be questioned. 
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“‘This position is founded upon a rule of law which has been repeat- 
edly recognized by the Supreme Court of this State, and of other 
States; i. e., that the acts of de facto officers are binding as to third 
parties. 

‘Whether the appointment of Braughn as judge of said court wae 
or was not legal, can only be considered in a suit properly instituted, 
having for its object his vacation of the office into which he has in- 
truded, or which he has usurped, or which, from any cause, he illegally 
holds. 

‘“‘ Any other mode of attacking his powers, or the legality of his acts 
considered only as a judge, would be subject to the objection that it is 
done by third parties, and done collaterally in proceedings the issues 
in which were made for wholly different purposes—to which the judge 
is not a party—and can not be incidentally made a party by plea or 
exception, and be thus required to contest his de jure right to act asa 
judge in a particular case, 

‘He can only be required to show in any case that he is acting 
under a color of title. On these points authorities are abundant to 
sustain what we have said. We refer to 15 Mass. 183, 171; 9 Johnson 
135; 3 Abbot Dig. 352; U.S. Dig. vol. 2, 1871, p. 519; 3 An. 633; 10 
An. 524; 13 An. 607; 22 An. 33; 16 Peters 71; 13 An. 404; 25 An. 
548, 671.” 

The proposition, that a de facto officer's right to the office held by 
him can not be attacked collaterally, is unquestionable. But the error 
in this argument is in assuming that Mr. Braughn was a de facto officer. 
Mr. Braughn did not pretend to hold the office of judge of the Superior 
Criminal Court, but, on the contrary, he recognized the right of Judge 
Atocha to said office, and he only claimed to exercise the functions of 
that office under a delegation of power from Judge Atocha. The right 
of Judge Atocha to said office was never disputed by Mr. Braughn, 
and his right to preside in that court would have been acknowledged 
by Mr. Braughn and the people any day during all the time Mr. 
Braughn acted under the said delegation of authority. Therefore, the 
question about the validity of a de facto officer’s acts can not arise in 
this case. 

The question is, had the Judge of the Superior Criminal Court the 
right to appoint an attorney to act in his stead, as he did by the fol- 
lowing general order reidered in chambers: ; 

**New OrveEans, February 20, 1875. 

** ORDER.—The judge of the Superior Criminal Court for the parish 
of Orleans, A. A. Atocha, Esq., being temporarily unable to act in his 
capacity of judge, by reason of severe illness, it is ordered, pursuant 
to the provisions of section 10 of act No. 124 of the General Assembly 
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of the State, approved April 9, 1874, and under the power and author- 
ity granted, that George H. Braughn, Esq., an attorney at law, who is 
duly qualified, be and he is hereby appointed to preside as judge of the 
Superior Criminal Court for the parish of Orleans, during the inability 
of the judge to act, as above set forth, and shall, during the time he 
shall act, have the same powers as the judge of the court. It is further 
ordered that a copy of this order be forthwith communicated to the 
Governor, Attorney General, Secretary of State, district attorney and 
sheriff of the criminal courts. * A, A. ATOCHA, 
** Judge of the Superior Criminal Court of parish of Orleans.” 

It seems to be conceded that the act No. 124 of the General Assem- 
bly of 1874 confers this power on the judge of the Superior Criminal 
Court, if it be constitutional. Is it constitutional? Article 73 of the 
constitution provides that ‘the judicial power sball be vested in a Su- 
preme Court, in district courts, in parish courts, and in justices of the 
peace.” And article 83 of the constitution declares that ‘‘ the General 
Assembly shall divide the State into judicial districts, which shall re- 
main unchanged for four years; and for each district court, one judge, 
learned in the law, shall be elected for each district by a plurality of 
the qualified electors thereof. For each district there shall be one dis- 
trict court, except in the parish of Orleans, in which the General As- 
sembly may establish as many district courts as the general iuterests 
may require,” etc. 

In 1853 the General Assembly passed an act to provide for the trial 
of recused cases out of New Orleans, by which the recused judge was 
authorized to select three members of the bar in attendance, from 
whom one should be chosen, by lot, to try the cases. This court held 
that said act was unconstitutional, because it provided a mode for 
choosing judges different from that prescribed in the constitution. 

The act No. 124 is obnoxious to the same objection. It would be 
obnoxious to an additional objection, if the assumption of the State, 
that Mr. Braughn was a de facto officer, were correct ; in that case the 
statute would provide for having two judges for tl.e Superior Criminal 
Court, whereas article 83 declares that “for each court, one judge, 
learned in the law, shall be elected,” etc. 

However, it is contended that the decisions above referred to, re- 
ported in 9 An. 62, and 10 An. 642, were made under the constitution 
of 1852, and that article 90 of the present constitution was not to be 
found in the constitution of 1852. 

This is true—but instead of authorizing the enactment of section 10 
of act No. 124, article 90 forbids it. In terms of command, it directs 
the judge when and how he shal! select another to preside in his place. 
It provides, that “in any case, when the judge may be recused, and 
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when he is not personally interested in the matter in contestation, he 
shall select a lawyer, having the qualifications required for a judge of 
his court, to try such cases. And when the judge is personally inter- 
ested in the suit, he shall call upon the parish or district judge, as the 
case may be, to try the case.” 

Obviously this article did not confer any power upon the General 
Assembly ; but, by indicating, precisely, how and when the judge shall 
select another to preside in his stead to try certain causes, it excluded 
other modes of selection and other causes; and, as the manner of 
choosing a judge, provided for in section 10 of act No. 124, differs from 
that prescribed in article 90, the said section is null and void. 

It is therefore ordered that the verdict and judgment in this case be 
annulled; and it is further decreed that the case be remanded to the 
court a qua to be tried according to law. — 

Rehearing refused. 





Wipow E. LEFrraAnc, ex parte, on Rule to have Inscriptions of Taxes 
and Judgments for the same erased. 


The proceeding by rule to annul the judgments complained of was irregular and inadmissible. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. Henry O. Dibble, for plaintiff and appellee. Samuel P. 
Blane, assistant city attorney, for defendant and appellant. 

TALIAFERRO, J. The plaintiff in this case proceeded by rule against 
the city of New Orleans to show cause why various inscriptions for 
city taxes against her property, for several years on the rolls in cus- 
tody of the Administrator of Finance, should not be canceled and all’ 
judgments thereupon annull d and set aside. Judgment was rendered 
in favor of the plaintiff and the city of New Orleans appealed. 

The defendant, by its counsel, filed an exception to the proceeding 
of the plaintiff, averring that the various taxes in favor of the city 
against the property of the defendant have in due course of law 
become merged in judgments which can not be annulled in the manner 
pursued by plaintiff; that plaintiff shows no cause for anuulling the 
said judgments, and the plea of prescription is interposed. We think 
the exception should be maintained. The proceeding by rule to annul 
the judgments complained of was irregular and inadmissible. Code 
of Practice, art. 610. 

It is therefore ordered that the judgment of the lower court be 
annulled, avoided and reversed. It it further ordered that the excep- 
tion be maintained and the suit dismissed at the plaintiff’s cost. 
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No. 5737. 


Succession OF MicnaeL R. Haccerty. Oppositions to Account of 
Administrator. 


In this instance the account and tableau of distribution, to which there are three oppositions, 


were homologated so far as not opposed. But this order or judgment was not signed, so 
far as this record shows. 

This omission or neglect is attempted to be supplied by a memorandum in the following 
words written on the margin of the page on which the unsigned judgment of homolo- 
gation is found: ‘“ The original of this judgment having been duly signed on the ac- 
count, was lost or mislaid. J.G., Deputy Clerk.” This certificate or memorandum is 
unauthorized by law, and can not supply the defect or omission. If the judgment was 
signed the fact should have been proved, like any other fact, by legal evidence. 

Besides, it appears that the account was homologated without proof, except that the account 
had been advertised. 


The administrator having appropriated the proceeds of the personal as well as real property 
of the succession to the payment of a judicial mortgage, to the exclusion of the ordinary 
creditors, the judge @ quo correctly maintained the opposition of Claffin & Co. to this 
distribution, and directed that only the proceeds of the real property be applied to the 
payment of the judicial mortgage, and that the proceeds of the personal property be 
distributed among the creditors. 

The court a qua did not err in rejecting the claim of Thomas Dugan for a privilege. Dugan 
had rented a store to the deceased, and the claim, to secure which he pretends to have a 
privilege, was for damages done to the building. If the law gives a privilege for such a 
claim (unliquidated damages) the claim was not recorded, and the personal property in 
the leased premises had been removed. 

PPEAL from the Second District Court, parish of Orleans. Tissot, 

J. E. Bermudez, for administrator, appellee. TJ. Gilmore & Sons, 

for J. J. Haggerty, opponent and appellant. Olark, Bayne & Renshaw 
and Robert G. Dugué, for T. S. Dugan, opponent and appellant. 

LupE.ine, C. J. The administrator of the estate rendered an ac- 
count and filed a tableau of distribution, which was duly advertised. 
Three oppositions were filed to the tableau of distribution, and on 
motion the account and tableau were homologated so far as not op- 
posed. This order or judgment was not signed, so far as this record 
shows. This omission or neglect is attempted to be supplied by a 
memorandum, written on the margin of the page, on which the un- 
signed judgment of homologation is found, in the following words: 
“the original of this judgment having been duly signed on the ac- 
count was lost or mislaid. J. G., Deputy Clerk.” 

This certificate or memorandum is unauthorized by law; and it can 
not supply the defect or omission. If the judgment was signed, the 
fact should have been proved like any other fact by legal evidence. 

Besides, it appears that the account was homologated without proof, 
except that the account had been advertised. C. P. art. 1042; 21 An. 
511; and 27 An., Succession of Dorville. 

After this motion or order had been granted, a supplemental opposi- 
tion was filed, objecting to the manner in which the proceeds of the 
personal property of the succession had been distributed. This was 
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objected to, but the judge allowed the opposition to be filed, and no 
bill of exceptions was taken to the ruling. 

It appears that J. J. Haggerty was a judgment creditor for upwards . 
of $12,000, and that the administrator had appropriated the proceeds 
of the personal property as well as of the real property of the suc- 
cession to the payment of the judicial mortgage to the exclusion of 
the ordinary creditors. The judge a quo maintained the opposition of 
Claffin & Co. to this distribution, and directed that only the proceeds 
of the real property be applied to the payment of the judicial mort- 
gage, and that the proceeds of the personal property be distributed 
among all the creditors. From this part of the decree J. J. Haggerty, 
the mortgage creditor, appealed. 

And Thomas Dugan appealed from the judgment rejecting his claim 
for a privilege. Dugan had rented a store to deceased, and the claim, 
to secure which he pretends to have a privilege, was for damages done 
to the building. If the law gives a privilege for such a claim, un- 
liquidated damages, the claim was not recorded, and the personal 
property in the leased premises has been removed from it. 

We think the judgment of the district court correct. 

It is therefore ordered that the judgment of the lower court be 
affirmed with costs of appeal. 

Rehearing refused. 


No. 5761. 
City or NEw ORLEANS v. MECHANICS’ AND TRADERS’ BANK. 


Where a final judgment has never been revised in the manner provided by the Code of Prac- 
tice, it can not be practically reopened and reviewed, on a proceeding by rule, by the 
same co'irt which rendered it, four months after it became final and while the jfieri facias 
was in the hands of the sheriff. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. Samuel P. Blane, for plaintiff and appellant. Henry C. 
Dibble, for defendant and appellee. 
Wy ty, J. On November 14, 1874, the city of New Orleans recovered 
final judgment ageinst defendant for $6800 for taxes due on the assess- 
ment roll of 1873. 


On March 20, 1875, fieri facias issued on said judgment. 

On March 23, three days after the fieri facias issued, the defendant 
' took arule on plaintiff to reduce the assessment on its capital from 
$250,090 to $34,000, and to reduce the tax from $6800 to $2100. No 
answer was filed. The rule, however, was made absolute and the as- 
sessment and tax were reduced as prayed for. 
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From this judgment plaintiff has taken this suspensive appeal. The 
case presents a question of practice which can not be sanctioned by 
this court. 

Here a final judgment for $6800, which has never been revised in the 
manner provided by the Code of Practice, is practically reopened and 
reviewed, on a proceeding by rule, by the same court which rendered 
it, four months after it became final and while the fieri facias was in 
the hands of the sheriff. 

The tax sought to be reduced had long previous been merged into a 
judgment, and that judgment, the property of plaintiff, can not be re- 
opened, revised, or in any manner disturbed, except as provided by 
the Code of Practice. And this the defendant has not attempted to do. 

It is therefore ordered that the judgment herein be annulled, and it 
is decreed that the rule herein be discharged at plaintiff's costs in both 
courts. 








No. 5949. 


STATE ex rel. Patrick LEAHY v. THIRD JUSTICE OF THE PEACE, 
parish of Orleans, et al. 


It was never contemplated that one sued before a justice of the peace could bring his case 
to be revised before the district or parish court, and before this court also. The right of 
double appeals is not conferred by the constitution. 

PPEAL from the Third District Court, parish of Orleans. Meunier, 
J. Walter H. Rogers and Alfred Shaw, for relator and appellant, 

J. W. Baker, for respondent and appellee. 

LupELInG, C. J. J. H. Grover brought a suit before the Third Jus- 
tice of the Peace for the parish of Orleans, to obtain the possession of 
his property from his tenant, the relator. The defendant in that suit 
claimed to hold under a verbal lease for two years, entered into before 
Grover bought the property; that the amount of said lease exceeds 
$500; and that the justice’s court is without jurisdiction, ratione ma- 
teri. This exception was overruled. The defendant then applied to 
the Third District Court of New Orleans for a writ of prohibition 
against said justice of the peace to prevent him from usurping juris- 
diction in the case. From the refusal of the district judge to perpet- 
uate said prohibition, this appeal is taken. Conceding that the Third 
District Court might have granted the prohibition, this court has no 
power to revise the action of the Third District Court, refusing to per- 
petuate the prohibition. C. P. 845. The Third District Court could 
reverse the judgment of the justice’s court, on appeal; or if the Third 
Justice of the Peace had no jurisdiction over the case, an action of 
nullity could be brought, or the execution thereof might be enjoined, 
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on the ground of its nullity. But it was never contemplated that one 
sued before a Justice of the Peace could bring his case to be revised 
before the district or parish court and before this court also. The 
right of double appeals is not conferred by the constitution. 

It is ordered that the appeal be dismissed with costs. 
Rehearing refused. 








No. 4824. 


J. B. Henry v. Mever GoLtpMAN. Leon G’SELL, Appellant. 





An order of seizure and sale can be issued against mortgaged property transferred to a 
third possessor who assumed the payment of the mortgage debt, where the act of 
mortgage does not contain the non alienation clause. 

Whether proper notice has been given to the parties entitled to it, can not be considered in 
this appeal from an order of seizure and sale. It has repeatedly been held in an appeal 
of this kind that the only question is, whether the evidence authorizes the issuing of 
the fiat. 





PPEAL from the Fifth District Court, parish of Orleans. Tissot, 
Judge of the Second District Court acting in the place of Cullom, 
J. Braughn, Buck & Dinkelspiel and Hornor & Benedict, for plaintiff 
and appellee. Charles Louque, for Leon G’Sell, appellant. 

MorGan, J. This is an appeal from an order of seizure and sale, 
appellant being the third possessor of the property seized, having 
purchased the same subsequent to the execution of the mortgage 
which is now sought to be enforced. The act of mortgage does not 
contain the pact de non alienando, and, under ordinary circumstances, 
the proceeding via executiva would be an improper one. 

But in the act of sale by which the appellant became the purchaser 
of the property now sought to be sold, he assumed the payment of the 
notes sued on. This places him in the same position relative to the 
plaintiff that the original debtor was. The act of mortgage made by 
the original mortgager imported a confession of judgment. Executory 
process could have issued against the property while it remained in 
his possession. It may issue against it when held by a party who has 
assumed. the obligation of the mortgager. 


It is therefore ordered that the judgment of the district court be 
affirmed. 















On REHEARING. 

Wry, J. In this. case the question is, can an order of seizure and 
sale be issued against mortgaged property transferred to a third pos- 
sessor who assumed the payment of the mortgage debt, where the act 
of mortgage does not contain the non alienation clause. This question 
we answer in the affirmative. This court entertained the same opinion 
in the case of Woodward v, Dashiell, 15 La. 185. 
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As to the objection, that there is no evidence of appellant’s assump- 
tion of the payment of the mortgage debt, the reply is, the deed which 
he offers to this court to prove he is a third possessor and entitled to 
appeal, shows also bis assumption of the mortgage debt. The ques- 
tion whether proper notice has been given to the parties entitled to it. 
can not be considered in this appeal from an order of seizure and sale, 
It has repeatedly been held in an appeal of this kind that the only 
question is, does the evidence authorize the issuing of the fiat. 

It is therefore ordered that our former judgment remain undisturbed. 








No. 4457. 
G. Hensoaw & Sons v. D. FLAnneRY & Co. 


No answer having been filed by the defendants, no judgment by default having been entered 
against them, it follows that there was no issue joined when final judgment was ren- 
dered. Without issue joined the court was incompetent to pronounce judgment. The 
fact that one of the defendants did not answer interrogatories within te legal delays, 
does not join issue with plaintiffs’ demand. 


PPEAL from the Fifth District Court, parish of Orleans. Leau- 
mont, J. Jacob Hawkins aud Tharp, for plaintiffs and appellees. 


W. B. Lancaster, for detendants and appellants. 

MorGan, J. Plaintiffs sue the defendants on a balance of account. 
To their petition they attach interrogatories to be answered by Flan- 
nery, ‘“‘under oath and within the legal delays.” The order issued as 
prayed for. Citation, with the service of the interrogatories and the 
order thereon, was served on Flannery on the second of August, 1872. 

On the fifth of November, 1872, on motion of plaintiffs’ counsel, and 
on their showing to the court that the defendants, although duly cited, 
have failed to answer the interrogatories propounded to them within 
the legal delay, it was ordered that the interrogatories be taken for 
confessed, and that judgment be rendered against them for the sum 
claimed. Defendants appeal. 

No answer had been filed by the defendants; no judgment by default 
had been entered against them. There was, then, no issue joined when 
final judgment was rendered. Without issue joined the court was in- 
competent to pronounce judgment. The fact that one of the defend- 
ants did not answer interrogatories ‘‘ within the legal delays,” does not 
join issue with plaintiffs’ demand. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be avoided, annulled and reversed, and that the 
case be remanded to the lower court, to be proceeded in according to 
law. 
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No. 5997. 


Strate ex rel. H. NeweGass v. JuDGE OF THE SuPeRIOR DIsTRICT 
Court, parish of Orleans. 

The judge a quo refused to grant an appeal from his refusal to grant an injunction in cham- 
bers. This court can issue no mandamus in the matter. The judge a quo has, in this 
case, simply refused to act and grant an ex parte order upon an ex parte showing. This 
refusal can not be considered as a final judgment or an interlocutory order within the 
purview of the Code of Practice or any law from which an appeal lies, because it may 
work an irreparable injury. There is nothing for this court to revise, and hence there 
is no ground for an appeal. It would be virtually assuming original jurisdiction were 
an order granted for an injunction, when none had been issued by the lower court. 
The non-action of the district judge in the premises can not be revised, amended or. 
modified by this court. 

PPLICATION for a mandamus to be issued to the judge of the Su- 
perior District Court, parish of Orleans. Hornor & Benedict, for 
relator. Judge Hawkins, in propria persona. 

Howe tt, J. The relator seeks by this proceeding to compel the 
judge of the lower court to grant him an appeal from a refusal to issue 
an injunction on an ex parte application. He alleges that, in a suit 
entitled, State ex rel. Robert Ray v. A. Dubuclet, Treasurer, the said 
judge granted an ex parte order of injunction prohibiting the said 
treasurer from paying any warrants from the funds then or thereafter 
in the treasury other than those held by the said Ray, and those of 
same nature held by other persons; that being the holder of warrants 
the payment of which was thus enjoined and prohibited, he presented 
a petition, affidavit and bond to the said judge, asking that Dubuclet, 
treasurer, be enjoined and prohibited from paying any warrants on 
the funds of 1874, until the right of parties in interest in said suit of 
Ray v. Dubuclet be finally determined, after proper parties are made 
thereto or permitted to intervene and be heard, and that upon the said 
petition the judge wrote the words “injunction refused,” whereupon 
he, the relator herein, asked in due form for a suspensive appeal from 
said refusal to grant the injunction thus prayed for, but the appeal was 
refused him, and he now asks for a mandamus to compel it, and for a 
prohibition forbidding the judge below to take further cognizance of 
the cause of Robert Ray v. Dubuclet, State Treasurer, and forbidding 
the said Ray from further prosecuting said case and forbidding the 
said treasurer from complying with the order in said case, until the 
further order of this court. 

It is clear that the provisional writ of prohibition herein was improv- 
idently issued by us, and the only question to be determined is whether 
or not the appeal should be granted. We think the simple statement, 
as made by the relator himself, shows that he has mistaken his remedy 
and is not entitled to a writ of mandamus. 

The only case in our reports, in which an appeal from a refusal to 
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issue an injunction seems to have been declared allowable, is that of 
the State v. Judge Lewis, 7 M. 457, decided in March, 1820. Since 
then no such right seems to have been exercised or recognized. The 
facts of that case are meagerly reported, but it appears that the par- 
ties who asked for the injunction, and whose property was about to be 
sold, had intervened in a pending litigation. Here the facts are very 
different. The refusal of the judge can not be considered a final judg- 
ment, or an interlocutory order, within the provisions of the Code of 
Practice or any law, from which an appeal lies, because it may work 
an irreparable injury. The relator is not without a remedy. The 
judge has simply refused to act—refused to grant an ex parte order upon 
an ex parte showing. There is nothing for us to revise, because the 
judge rendered no judgment and made no order, and hence there is no 
ground for an appeal. Further, were the appeal to be brought up and 
we should say that the judge erred in refusing the injunction, what 
order or decree could we render, and what would be its character? 
Would it not be virtually assuming original jurisdiction, were we to 
grant, an order for an injunction when none had been issued by the 
lower court? What is there for us to revise, amend or modify? Cer- 
tainly not the non-action of the district judge. Wecan not in this 
proceeding examine the merits of the contemplated injunction suit 
and determine whether or not the injunction should have been granted. 
The only question to be considered now is whether or not the relator 
is entitled to an appeal from the refusal complained of. It appears to 
us very clear that he is not. The appeal could bring before us only 
the ex parte application which was presented to the district judge in 
chambers, and this tribunal, whose jurisdiction is only appellate, would 
be substituted for the lower court and would have to refuse or grant 
the application for the injunction, a matter not within our jurisdiction. 
We could not say that we would render such a decree or order that he 
should have rendered; for he rendered none for us to correct. There 
must be parties to a controversy before us, as well as the subject mat- 
ter of the controversy, or some proceeding in the lower court. As the 
record now stands, there is no defendant in the application for an in- 
junction. There was no defendant befvre the district judge, and we 
can not order one to be made a party. - 

In any view that we can take of the subject, we can discover no 
legal ground for an appeal. 

Had what is called a rule nisi been taken and, after a hearing, the 
judge refused the injunction, or had the relator intervened in the suit 
of Ray, a different question would be perhaps presented. But the re- 
lator neither intervened nor asked to be permitted to intervene in said 


suit of State ex rel. Ray v. Dubuclet, Treasurer, and there were no 
43 
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proceedings in his, relator’s application to the judge for an injunction, 
to be revised by us. See article 895, Code of Practice. 

It is theretore ordered that the writs of mandamus and prohibition 
issued herein be set aside and dismissed with costs. 


Mor@an, J., dissenting. The relator presented a petition to the 
Judge of the Superior District Court, in which he alleged that a large 
amount of taxes of the revenue of 1874 were about being paid into 
the treasury, which should be paid to him and to other holders of war- 
rants on the State treasury. 

That Robert Ray had filed a suit in that court against the Treasurer, 
in which he had prayed for and obtained an injunction prohibiting him 
from paying any other warrants than those held by Ray, or others of 
like nature, and especially from paying the warrants held by relator 
and others of like nature; that he is informed by the clerk that the 
petition is not on file, but that it is in the possession of the plaintiff, 
and therefore that he, relator, can not know its allegations, and that 
he only has knowledge of the injunction issued thereon ; that relator’s 
warrants are of equal validity, date and rank with those held by Ray, 
and should be paid equally with Ray’s; that the preference allowed 
by said injunction to Ray is a manifest and irreparable injury to him, 
relator, and was granted without notice to him, and without furnishing 
any bond to secure him against the damages he will suffer by the pre- 
ference given by said injunction; that he has an interest in contesting 
the claim and pretensions of Ray, but that it is impossible for him at 
this time, and before the injury shall become irreparable, and that it 
is necessary to prevent the treasurer from paying any of the warrants 
drawn on him by the Auditor against the revenues of 1874 until the 
rights of the parties and all in interest can be definitely settled; that 
by reason of said suit and the orders thereon, Ray is obtaining a pref- 
erence contrary to law, and is thus violating the constitution of the 
State of Louisiana, and is virtually depriving him of his property with- 
out due process of law, contrary to the constitution of the United 
States; that he prayed that the treasurer be enjoined and prohibited 
from paying any warrants on the revenues of 1874 until the right of 
parties in interest in the suit of Ray v. Dubuclet can be finally deter- 
mined, after proper parties are made thereto, or be permitted to inter- 
vene and be heard therein; that there be reserved to him his rights 
for such damages as he may saffer; that his injunction may be made 
perpetual; that he made the necessary affidavit and offered a sufficient 
bond; and that the judge rendered judgment as follows: ‘‘ Injunction 
refused,” and signed it; that he moved for a suspensive appeal from 
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this judgment, tendering a sufficient bond therefor, which was re- 
fused. 

He prays for a mandamus to the district judge commanding an 
appeal to be allowed him, and for a writ of prohibition forbidding the 
judge from taking further cognizance of the case of Ray v. Dubuclet, 
forbidding Ray from prosecuting his suit and the Treasurer from com- 
plying with the order rendered in that case, until the further order of 
this court. 

In my opinion both orders should be granted. 

That the relator had a right to intervene in the suit of Ray v. Dubu- 
clet, I think, can not be seriously denied, and that, having intervened, 
he would be entitled to an appeal from any judgment rendered therein, 
interlocutory or final, which did him an irreparable injury, is, it seems 
to me, clear. 

In this instance he could not intervene, because there was no petition 
on the files of the court in which he could file an intervention. 

Now, what did the relator ask at the hands of the district judge? 
Simply that an injunction issue prohibiting the Treasurer from pro- 
ceeding under the injunction issued in favor of Ray until he can inter- 
vene in the suit out of which the injunction issued. This the court 
refused. 

I think the relator was entitled to the injunction. 

An injunction may compel parties or publie officers to do certain acts, 
as well as restrain them from acting. It is as effective to enforce a 
right as to prevent a wrong. C. P. 298; McDonogh v. Calloway, 7 R. 
442, 2 An. 773. 

It seems to me that whenever one has the right to enjoin, he has the 
right to appeal from an order refusing him an injunction in any case 
where the appellate court has jurisdiction. 

In the case of the State v. Lewis, 7 M. 457, the court held that an ap- 
peal will lie from the refusal of a judge to enjoin a sale. 

The relator alleges that he is the holder of certain warrants drawn 
by the proper officer of the government upon the treasury; that a 
party has obtained from the district judge an order enjoining the Treas- 
urer from paying any warrants except the one held by him and others 
of similar character ; that the petition upon which the injunction issued 
is not on the files of the court; he alleges that he is enjoined by this 
injunction, and prays for a counter injunction until he can intervene 
and proper parties may be made, that it may be ascertained whether 
the original injunction properly issued. His application is denied. He 
asks for an appeal. I think he is entitled to it. 
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No. 3959. 
Wa. DursripGe v. THE SLAUGHTERHOUSE CoMPANY. A. J. OLIVER, 
Intervenor. 


This court will have nothing to do with a suit springing from a fund created for the purpose 
of corrupting and improperly influencing members of the Legislature in their action on 
matters of legislation then before them. 

PPEAL from the Sixth District Court, parish of Orleans. Cooley, J. 
J. A. Bartlette, J. Livingston, for plaintiff and appellant. A. Voor- 
hies, Hornor & Benedict..Semmes & Mott, for defendant and appellant. 

Wooldridge & Thomas, for intervenor and appellant. 

Moraan, J. The motion to dismiss this appeal on the ground that 
the record does not contain all the evidence, comes too late. The 
record was filed in April, 1870. The motion to dismiss was made 
shortly before the argument. 

On the merits we are satisfied, from an examination of the testimony, 
that the ground from which this action springs was a fund created for 
the purpose of corrupting and improperly influencing members of the 
Legislature in their action on a matter of legislation then before them. 
We will have nothing to do with it. 

It is therefore ordered, adjudged and decreed that this appeal be 
dismissed at appellant’s costs. 

Rehearing refused. 








No. 5996. 


STATE ex rel. M. A. Prke AND JouN H. PIKE v. THE JUDGE OF 
THE Superior District Court, Parish of Orleans. 


A. L. Gusman, alleging an interest in the affairs of a defunct insurance company, applied to 
the judge of the Superior District Court, parish of Orleans, for a mandamus to compel 
M. A. Pike and John A. Pike who had possession of the books of the company, to grant 
him access to the same for examination. On the writ being made peremptory, the rela- 
tors M. A. Pike and John A. Pike moved for a suspensive appeal, which being granted 
was subsequently set aside and permitted to operate only as a devolutive one. Where- 
upon relators applied to this court for a writ of prohibition to be directed to the judge a 
quo and the civil sheriff of the parish of Orleans, restraining them from proceeding in 
the premises. As there is nothing in the record to show that there is an amount exceeding 
five hundred dollars in dispute, this court has no jurisdiction ratione materie. 


PPLICATION for a writ of prohibition against the judge of the 

Superior District Court, parish of Orleans. H. B. Magruder, for 

relators. Henry B. Kelly, for A. L. Gusman. Judge Hawkins, in pro- 
pria persona. 

TALIAFERRO, J. A. L. Gusman, alleging an interest in the affairs of 

a defunct insurance company, the books and papers of which being in 

the possession of Wm. S. Pike as president, during his life time, were 
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found in his succession after his decease, applied to the judge of the 
Superior Court for a mandamus to compel Mary A. Pike and John H. 
Pike, the legal representatives of Wm. 8. Pike, deceased, to grant him 
access at seasonable and proper hours to the said books and papers 
for examination. The writ prayed for was made peremptory and the 
relators applied for a suspensive appeal, which was granted on bond 
with surety in the sum of $300 as fixed by the judge. The required 
bond was furnished, but subsequently, on application of Gusman, the 
judge set aside the appeal as a suspensive one, and permitted it to 
operate only as « devolutive appeal. The relators thereupon obtained 
an order of this court requiring the said judge and the civil sheriff of 
the parish of Orleans to show cause why a writ of prohibition should 
not issue restraining them from further proceedings in said case. The 
judge a quo and the sheriff answered the rule, and as we think satis- 
factorily in their behalf. 

It is clear that this court has not jurisdiction ratione materia. See 
case State ex rel. DeSt. Romes v. The Steam Cotton Press Company, 
22 An.,622, and State ex rel. Nugas v. Friedlander, 25 An. 43, and 24 
An. 148. Let the writ be discharged. 


MorGAN, J., dissenting. The plaintift in the rule out of which this 
proceeding grows, does not claim to be the owner of the books in 
question. The relators do not pretend to their ownership. 

W. S. Pike, it is alleged, was the President of an insurance com- 
pany. The books of the company were in his possession. The rela- 
tors found them among his effects. 

No person has been appointed by the parties iaterested in the in- 
surance company to take charge of them. 

The plaintiff took a rule upon Mrs. Pike and John Pike, not for 
their possession but to be authorized to examine them. He alleges 
that he owns stock in the company exceeding $3000. No direct action 
has been instituted. The proceedings commenced by rule. The judge 
ordered that the books be subject to the inspection of the plaintiff in 
rule whenever he pleased to examine them on days not legal holidays 
between the hours of 10 A. M. and 3 P. M. ; 

From this judgment the relators moved for a suspensive appeal, 
which was granted upon their furnishing bond in the sum of $300. 
Plaintiff in rule then moved to set aside the appeal, which was done, 
as regards its suspensive effect, upon the ground that the bond was 
not sufficient. 

I can not agree with my brethren in the opinion that we are with- 
out jurisdiction ratione materia. The relators are by the judgment of 
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the district judge, condemned to submit to a diurnal visit during every 
legal day, and during all the business hours thereof. To my mind 
this involves a great deal more than the sum of five hundred dollars. 
It gives to the plaintiff an office in the relator’s house or at their place 
of business. It puts a person near them, overlooking their business, 
and destroys their privacy. Such inconveniences and annoyances are 
in my opinion of much greater consequence than five hundred dollars. 

I think, too, that the bond was sufficient. It was in the sum fixed 
by the judge, and, as there was neither moneyed judgment to be ex- 
ecuted, nor property to be delivered, the bond given was sufficient. 

I think the mandamus should be made peremptory. 








No. 5192. 


Tuomas McNerv v. Peter J. Kramer et als. City or New Or- 
LEANS in Warranty. 

This is a suit to annul a tax sale by a justice of the peace and recover the property thus dis- 
posed of. All property seized under writs of justices of the peace, whether the same be 
movable or immovable, must be appraised and sold in the same manner as property 
seized and sold by sheriffs. None of the formalities required and made necessary by 
law to constitute a seizure by the sheriff or other officer of the parishes of Orleans and 
Jefferson having been complied with in this case, it follows that nullity of the sale is the 
consequence. 

As defendants in their answer set up no reconventional demand for taxes paid by them since 
their pretended purchase of the land herein decreed to belong to plaintiff, no relief can 
be given in that regard. 

PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. S. P. Blancand T. Denegre, for plaintiff and appellant. 

Peter J. Kramer, for defendant and appellee. 

TALIAFERRO, J. This is a suit to annul a tax sale. The judgment 
of the lower court was in favor of the defendant, dismissing the plain- 
tiff’s demand, and the latter has appealed. 

MeNeill, the plaintiff, living in Missouri, bought through his agent, 
Murphy, residing in New Orleans, two vacant lots in the then city of 
Jefferson. At that time there were no taxes against the lots, but sub- 
sequently the corporation of the city of Jefferson levied upon them a 
tax of $7 50, and in October, 1869, instituted suit before the Eighth 
Justice’s Court of Jefferson parish, obtained judgment and caused the 
lots to be sold. They were adjudicated by the constable of that court 
to Peter J. Kramer and Jacob Hassinger at the price of $5. Seven or 
eight months after this sale, Murphy, the agent, went to the purchasers 
and offered to redeem the lots, offering to pay a sum larger than was 
required by law to redeem them, but the purchasers demanded $200. 
This extortionate sum Murphy refused to pay, and he brought this suit 
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to recover the property, alleging various nullities in the proceedings 
and claiming that the pretended sale set up by defendants is null and 
void. The suit was brought against McNeil as a resident of the State, 
when in fact he was and still isan absentee. It is insisted that he was 
never cited, either by citation in the ordinary form or by the notice 
published iv the official journal, made to stand in lieu of citation. The 
evidence in tbe record bearing upon this point is, that on trial of the 
case in the court below, the defendant offered to show by a copy of the 
newspaper called ‘‘ The Jeffersonian,” alleged to be the official journal 
of the city of Jefferson, that the required notice had been given by 
publication in that paper. The plaintiff objected to the introduction 
of the paper on the ground that it was not shown to be the official 
journal of the city of Jefferson, and he alleged further that he was able 
to show, by the testimony of two persons named, that ‘‘ The Jefferson- 
ian” was not the official journal of the city of Jefferson in 1868 and 
1869, when these proceedings were going on, but that ‘‘ The Standard” 
and “ The Louisiana Register” had successively been the official jour- 
nal of that city, and that the delinquent tax lists for taxes of 1868 had 
not been published in either of those papers. An agreement of coun- 
sel is found in the record, by which the plaintiff was allowed time to 
obtain the testimony of the witnesses named, the case to remain open 
and unsubmitted until the testimony of the witnesses, to be taken out 
of court, was presented to the court. It appears from a bill of excep- 
tions, embodying the plaintiff's objections to the admission of ‘‘ The 
Jeffersonian ” as the official journal, that the judge proceeded to judg- 
ment in the case without waiting for the testimony desired by the 
plaintiff, which ruling is also excepted to and appears in the bill. 
When judgment was obtained against McNeil, proceeded against in the 
justice’s court as a resident of the State, a fieri facias was issued and 
the constable returned on the notice of seizure that McNeil was a non- 
resident. Thereupon a new suit was brought in January, 1870, against 
MeNeil as an absentee for the same tax, and the suit was carried on 
contradictorily, with a curator ad hoc appointed to represent him. 
Judgment was rendered in this second suit against McNeil. But the 
Jieri facias issued in the first suit, the old writ in the hands of the con- 
stable before the last judgment was rendered, was the fieri facias under 
which the lots were sold to satisfy the last judgment. This writ of 
Jeri facias expired before the day of sale, ninth of April, 1870. It was 
issued on the twenty-seventh of December, 1869, and was returnable 
in thirty days thereafter. It was not returned by the constable and a 
copy taken out in the regular way. The original fieri facias is annexed 
to and makes part of the record. It shows that the Eighth Justice of 
the peace indorsed ‘‘renewals” on the back of the writ—the first one 
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on the twenty-seventh January, 1870; the second, twenty-seventh 
February, 1870, and the third, twenty-seventh March, 1870. The con- 
stable’s indorsement across the back of the writ shows there was no 
return of the writ during the entire interval that elapsed between the 
day on which it was issued and the day of sale. It is especially urged 
that there was no legal seizure of the property made. None of the 
formalities required and made necessary by law to constitute a seizure 
by the sheriff or other officer of the parishes of Orleans and Jefferson 
were complied with. Revised Statutes, 3628. All property seized 
under writs of justices of the peace, whether the same be movable or 
immovable, shall be appraised and sold in the same manner as prop- 
erty seized and sold by the sheriffs.” C. P., article 1145. 

It is objected that the notice of seizure served upon the curator ad 
hoc was illegal, becanse McNeil was represented at the time by Murphy, 
clothed with plenary powers. The same defect, it is urged, applies to 
the notice of appraisement. Many other informalities are pointed out 
in the proceedings in this case as having taken place both before and 
after judgment. Other objections, urged as showing illegality in the 
sale of the property, are indicated. ; 

We think it clear that these requirements have not been complied 
with in this case, and that nullity has thereby resulted. Entertaining 


these views, we deem it unnecessary to pass on the two bills of excep- 
tions in the record. 


It is therefore ordered, adjudged and decreed that the judgment of 
the district court be annulled, avoided and reversed. 

It is turther ordered that the alleged sale of the property for taxes, 
_and which is set up as defendants’ title, be and the same is hereby de- 
clared null and void; that the plaintiff be decreed owner of the two 
lots for which he sues, and that a writ of possession issue according to 
law and that he be put in possession of the same, the defendants pay- 
ing costs in both courts. 


On REHEARING. 


Wr ty, J. On further examination we find no cause to disturb the 
judgment rendered by this court in this case on May 21, 1875. The 
judgment under which defendants acquired title was a nullity, and the 
proceedings in execution thereof were irregular and illegal. 

As defendants in their answer set up no reconventional demand for 
taxes paid by them since their pretended purchase of the land herein 
decreed to belong to plaintiff, no relief can be given in that regard. 

It is therefore ordered that our former judgment remain undisturbed. 
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No. 5816. 
City or New ORLEANS v. MARTIN FINNERTY. 


Compensation takes place between individuals when the debts due by the respective parties 
are equally due and demandable, and where the character of the debt is the same. It 
can not be opposed by a fiduciary acting in the line of his duty. 

There is no such thing as compensating a debt due by an agent for moneys collected by him 
in the performance of his duties, by a debt due by the principal to said agent. 

No officer of a government, State or municipal, is empowered to pay himself his salary or 
plead in compensation a demand made against him for moneys collected by him in his 
official capacity, by an amount due him on account of his salary. His duty is to dis- 
charge the obligations of his office according to the terms of his acceptance thereof and 
to get his pay as other officers get theirs. In other words, he can not pay himself. 

The Administrator of Commerce for the city of New Orleans had no power to authorize the 
defendant, a wharfinger for the second district of said city, to retain a sufficient sum out 
of the moneys collected by him, to pay his salary and also other employes in the office, 
and expenses of office. That the same thing has been done in other instances is no justi- 
fication. Custom can not supersede the law in such cases. If it be a custom, it is a 
vicious one. 

poy from the Superior District Court, parish of Orleans. Haw- 

kins, J. B. F. Jonas, city attorney, Samuel P. Blane, assistant 
city attorney, for plaintiff and appellee. Edward Phillips, for defend- 
ant and appellant. 

Morean, J. Martin Finnerty was appointed by the proper city 
authorities wharfinger for the second district of the city of New Or- 
leans. He was entitled to a salary fixed by law. He was by ordi- 
nance of the city government ex officio collector of levee dues, and 
solely responsible for the collection and payment of the same to the 
Administrator of Finance. He gave bond for the faithful performance 
of his duties. The city sues him for a balance of collections, made 
under the authority of his office, amounting to $2721 82. His sureties 
are made parties to the suit. Judgment for the same amount is asked 
against them in solido. 

Finnerty claims that the city owes him $3289 29, on account of his 
services, expenses of his office, and the payment of employes. And 
this is his defense. It is admitted that he is a creditor of the city in 
the sum due by him. - 

The questions for us to determine are whether Finnerty, a salaried 
officer of the city, when, acting in the direct line of the duties assigned 
to his office, collects funds due to the department of the city govern- 
ment to which he belongs, can pay himself the salary attached to the 
office, other employes of the office, and the expenses thereof, and 
deposit whatever may remain iv his hands in the treasury ? 

When sued for the amounts collected by him in his official capacity 
and in the proper performance of the duties of his office, can he plead 
in compensation the salary due to him, the money he has paid to em- 
ployes in his office, the expenses of the office ; it being admitted that 
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the salary, the money paid to the employes and the expenses were due 
when paid, even when they are established by judgment of a court of 
competent jurisdiction ? 

We think the questions must be answered in the negative. He ac- 
cepted the office of wharfinger with all of the advantages, duties and 
obligations thereof. His advantage was the salary attached thereto. 
His duties were to collect the moneys due to the city in the depart- 
ment in which he held office; his obligation was to deposit the money 
so collected in the city treasury. His salary was to be paid as the 
salaries of other officers of the city were paid, to wit, out of the com- 
mon treasury. There is nv place for the plea of compensation in a 
case of this kind. Compensation takes place of right between indi- 
viduals when the debts due by the respective parties are equally due 
and demandable, and where the character of the debt is the same. 
It can not be opposed by a fiduciary acting in the line of his duty. 
There is no such thing as compensating a debt due by an agent for 
moneys collected by him in the performance of his duties by a debt 
due by the principal to the agent. No officer of a government, State 
or municipal, is empowered to pay himself his salary or plead in com- 
pensation a demand made against him for moneys collected by him in 
his official capacity, by an amount due him on account of his salary. 
His duty is to discharge the obligations of his office according to the 
terms of his acceptance thereof, and to get his pay as other officers 
get theirs. In other words, he can not pay himself. 

We are informed that the Administrator of Commerce authorized 
Finnerty to retain a sufficient sum out of the moneys collected by him 
to pay his salary, and also other employes in the office, and expenses 
of the office. The answer, we think, to this is that the Administrator 
of Commerce had no power to grant him such authority. 

We are next assured that the same thing has been done in other in- 
stances. The reply is that custom can not supersede the law in such 
cases, and that if it is a custom it is a most vicious one, entirely un- 
justjfiable, and which results in the payment in full of certain favorites, 
while others, perhaps equally diserving, get only a portion of their 
earnings. No such result was ever contemplated by the framers of the 
city charter. All officers of a government, municipal as well as gen- 
eral, have their respective duties in their several departments to per- 
‘form ; all are of the same rank before the treasury, and none can be 
paid their salaries except in the mode pointed out by law, nor one in 
preference to another. Counsel for defendant rely upon the authority 
of Merlin, verbo Compensation, part 3, No. 3; Toullier, vol. 7, par. 
379 ; Duranton, vol. 12, No. 520; Pothier, No. 589, and articles in the 
Justinian Code and Institutes to support the proposition that what is 
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due by the fise to an accounting officer is to be compensated by what 
the officer owes to the fise. As for example, if a receiver of taxes has 
in one year paid a larger sum into the treasury than he was account- 
able for, and the following year he finds himself debtor to the fise in a 
like or greater sum, the sum which is due him on the first year, will 
be compensated by the sum which he owes; and that compensation 
may be opposed to the State, that is to say to the public treasury, pro- 
vided that the two debts depend upon the same excise of the same 
office. Also that compensation may be opposed, not only against 
debts due to individuals, but even against debts due to towns, cor- 
porations or communities. 

But nowhere do we find any authority which sustains the proposi- 
tion, that a public officer charged with the performance of a specific 
duty, for a fixed compensation to be paid in a manner pointed out by 
law, has any right to plead in compensation a sum which is in his 
hands simply because he has not done his duty by depositing it with 
the proper officer as soon as he had received it, against his salary and 
the salary of other officers in his department, and the expenses of the 
office. We have been referred, it is true, to the cases of United States . 
v. Macdaniel, 7 Peters, 16; to United States v. Ripley, ib. p. 23; to 
United States v. Fillebrown, ib. 28; to United States v. Ringgold, 8 
Peters, 163. ; 

Macdaniel was a clerk in the navy department, upon an annual 
salary. He also acted as the agent for the payment of the money due 
to the navy pensioners, the privateer pensioners, and for the navy 
disbursements. He received $280 per annum for his services in the 
payment of pensioners; and for ten or fifteen years he received one 
per cent. on moneys paid by him for navy disbursements. He was 
sued on a balance of account arising out of these transactions. He 
pleaded that he was entitled to the percentage charged by him. The 
court decided that he had performed duties not properly belonging to 
his employment; that he had made, and had been paid, the same 
charges for ten or fifteen years, without objection; that the Secretary 
of the Treasury was authorized to employ him in that particular duty, 
and that he was entitled to compensation therefor. 

In Ripley’s case, he claimed to be allowed in compensation of sums 
alleged to be due by him, extra services rendered in the disbursement 
of funds in preparing plans for fortifications, and for procuring and 
forwarding supplies of provisions, etc., to troops of the United States 
beyond the limits of his military command, but the court refused to 
sanction the charge of the district judge that his claim was well 
founded, and reversed the judgment in his favor. 

In Fillebrown’s case the court held that the allowance of compensa- 
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tion by a fixed salary to the defendant, did not exclude his right to 
claim extra compensation for the disbursement of moneys belonging 
to the navy hospital fund. 

The propriety of these decisions we do not question. We think, 
however, that they do not touch the defendant’s case. , 

Neither do we dispute the doctrine as stated in Ringgold’s case that 
when an action is brought by the United States to recover money in 
the hands of a party who has a legal claim against them, it would be 
a very rigid principle to deny to him the right of setting up such 
claim in a court of justice, and to turn him round to an application 
to Congress. 

But we return to our original proposition, and repeating what we 
have already said, are of the opinion that no salaried officer of the 
city government, whose salary is to be paid in the manner pointed out 
by law can, while acting in the strict line of his duty, collect money 
belonging to the city and, when sued therefor, plead in compensation 
the salary which may be due him, and amounts paid by him to other 
creditors of the city. 

Judgment affirmed. 








No. 5855. 


StaTe ex rel. Atexis Ripet v. JuDGE oF THE THIRD DISTRICT 
Court, parish of Orleans. 

No complaint being made as to the sufficiency of the surety, the district judge dismissed the 

appeal mainly upon the ground that the matter in controversy does not exceed five hun- 


dred dollars. After granting the appeal, his jurisdiction over the case, except as regards 
the sufficiency and legality of the bond, was gone. 


PPLICATION for a writ of prohibition against the judge of the 
Third District Court, parish of Orleans. Charles Louque, for re- 

lator. Judge Lynch, respondent, in propria persona. 

MorGan, J. Relator applied for and obtained a suspensive appeal 
from a judgment rendered by the judge of the Third District Court. 

No complaint is made as to the sufficiency of the surety. The dis- 
trict judge dismissed the appeal mainly upon the ground that the 
matter in controversy does not exceed five hundred dollars. After 
granting the appeal his jurisdiction over the case, except as regards 
the sufficiency and legality of the bond, was gone. 

The rule ordering him to desist from any further proceeding in the 
case, and commanding him to send up the record to this court, is made 
peremptory. 
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No. 5848. 


State or Louisiana ex rel. G. A. Fospick v. THE JUDGE OF THE 
Sixta District Court, parish of Orleans. 

The judge a quo dismissed the suspensive appeal granted, on the ground that the surety on 
the bond was not the owner of tangible property to the amount of the bond within the 
jurisdiction of the court. There seems, however, to be no question of the solvency of 
the surety. It is proved that the surety is worth the amount of the bond and that he 
resides within the jurisdiction of the court. This is all that the law requires. 
PPLICATION for a writ of prohibition against the judge of the 

Sixth District Court, parish of Orleans. DL. Madison Day, Ben- 
tinck Egan, for relator. Judge Saucier, respondent, in propria persona. 

MorGan, J. From a judgment obtained against him by Avegno, 
Fosdick applied for a suspensive appeal, which was granted. 

The district judge dismissed the appeal on the ground that the se- 
curity on the appeal bond was not the security which is required by 
law. Fosdick asks for a writ of prohibition against the judge of the 
district court, commanding him to desist from proceeding any further 
against him or his property in the present controversy. He contends 
that the judgment of the district court ie suspended by his appeal and 
that the bond furnished by him is, in law, good and sufficient. 

There seems to be no question of the solvency of the surety. The 
objection to him is, as we understand it from the answers of Avegno 
and the district judge, that he is not the owner of tangible property 
to the amount of the bond within the jurisdiction of the court. 

The article 575 fixes the qualifications of a surety on a suspensive 
appeal bond. He must be worth the amount of the bond, and must 
reside within the jurisdiction of the court. 

Here the surety is worth the amount of the bond, and he resides 
within the jurisdiction of the court. This is all the law requires. 

The rule is made peremptory. 








Nos. 5823 and 58382. 


State ex rel. JoHn G. Eustis v. Toe JupGe or THE Fourts Dis- 
trict Court, parish of Orleans. 
There is no force in the objection of the respondent that appellant in applying for an appeal 


did not specially ask for a suspensive appeal. He applied for an appeal, and he gave 
bond within ten days for an amount sufficient for a suspensive appeal. 


PPLICATION for writs of mandamus and prohibition against the 
judge of the Fourth District Court, parish of Orleans. 7. J. Bart- 
lett, for relator. Judge Lynch, respondent, in propria persona. 
Wrty, J. The relator’s opposition to the tableau of distribution 
filed by the syndic of the insolvent firm of Bellocq, Noblom & Co., 





SUPREME COURT OF LOUISIANA, 


State ex rel. Eustis v. Judge of the Fourth District Court. 








having been rejected and the distribution of funds ordered pursuant 
to the statement on the tableau, the relator took an appeal within ten 
days, the bond being for five hundred dollars, the amount fixed by the 
judge. 

To compel the judge to send up the appeal and to prevent the exe- 
cution of the judgment in the meantime, the relator sued out in this 
court writs of mandamus and prohibition which are the subject of the 
present controversy. 

An examination of the evidence on which the respondent acted, 
satisfies us that the surety is worth over five hundred dollars, the 
amount of the bond; and from the nature of the case we conclude 
that five hundred dollars will be sufficient for a suspensive appeal 
bond. We do not see how the costs can exceed that sum. As appel- 
lant is not in possession of the funds in controversy he need only give 
bond for the amount of costs. 10 An. 345; 20 An. 108. As he did this 
within ten days the appeal operated a supersedeas. C. P. 575. 

There is no force in the objection of the respondent that appellant 
in applying for an appeal did not specially ask for a suspensive appeal. 
He applied for an appeal, and he gave bond within ten days for an 
amount sufficient for a suspensive appeal. 

It is therefore ordered that the mandamus and prohibition herein 
be made peremptory and perpetual at the cosis of Henry Peychaud, 
syndic of Bellocq, Noblom & Co. 








No. 5695. 


CHARLOTTE PAULINE EMELIE ROMAINE DE LA FERRIERE Vv. SUCCES- 
SION OF R. ENGLAND. 


Where the heirs of a succession have been recognized by a judgment of the Second District 
Court, parish of Orleans, and put in possession of the property, an action for debt due 
from said succession must be brought before the ordinary tribunals against the heirs 
themselves, if they be of age, or against their tutor. 

PPEAL from the Second District Court, parish of Orleans. Tissot, 
J. J. L. Tissot, for plaintiff and appellee. Bentinck Egan for 
defendant and appellant. 

Lupe.inG, C. J. This an appeal from the Second District Court of 
New Orleans. The defendant contends that the said court, being a 
probate court, had no jurisdiction over the case, because the minor 
heirs of said England had been put in possession of the estate by an 
order of court, and he cites the following authorities in support of his 
position: 22 An. 23; 25 An. 225, 220; 26 An. 61. 

Article 996 declares: ‘‘The case is different when such estates are 
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in the possession of the heirs either present or represented in the 
State, although all or some of those heirs be minors; for in such case 
the actions for debts due from such successions shall be brought before 
the ordinary tribunals, either against the heirs themselves, if they be 
of age, or against their curators if they be under age, or interdicted.” 
C. P. 996. 

It appears that the heirs have been recognized by a judgment of the 
Second District Court, and put in possession of the property. An 
** action for debt due from said succession must be brought before the 
ordinary tribunals against the heirs themselves, if they be of age, or 
against their tutor.” 

It is therefore ordered that the judgment of the lower court be set 
aside, and that the suit be dismissed for want of jurisdiction, with 
costs. 

Rehearing refused. 








No. 5629. 


Succession OF WALTER O. WINN. On petition of Joun S. MaYFIELp 

to destitute Mary E. Ricwarps, executrix, 

John §. Mayfield, alleging that he is a creditor of the succession of Walter O. Winn, for 
reasons stated, prayed for the removal of the executrix from her trust. It appears from 
the testimony that in 1862 the executrix sold a portion of a certain plantation belonging 
to the succession by private sale. It also appears that she is not now a resident ot the 
State, and that she has not given a power of attorney, duly recorded as required by law, 
to any one to represent her. These are sufficient grounds for destituting her of her 
trust. 

PPEAL from the parish court, parish of Rapides. Sullivan, J. Thos. 
McOay, R. E. Hunter, Merrick, Race & Foster, for plaintiff and ap- 
pellant. M. Ryan and J. G. White, for defendant and appellee. 
LupE.inG, C. J. J. 8. Mayfield, alleging that he is a creditor of the 
succession, for reasons stated, prayed for the removal of the executrix 
from her trust. The executrix alleged that Mayfield had no interest 
in the succession, and denied that he was a creditor thereof. There 
was judgment in favor of the defendant and plaintiff has appealed. 
A motion has been made to dismiss this appeal, on the ground that 
the judgment was rendered by consent. The judgment does not so 
state, and the entry on the minutes, relied upon by the appellee, does 
not support the position when taken as a whole. It recites that the 
exception was disposed of, and “‘ by consent of parties the court pro- 
_ceeded to render the following judgment,” that is, they consented that 
the court should render judgment on the merits immediately. 
The motion to dismiss is refused. 
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It appears that the notes of Mayfield were acknowledged in Novem- 
ber, 1865, since which time there has been no interruption of pre- 
scription. The notes were therefore prescribed when the first suit of 
Mayfield was filed, in 1873. Consequently, he has no interest or right 
to interfere in the affairs of the succession. 

It is ordered that the judgment of the lower court be affirmed, with 
costs of appeal. 


On REHEARING. 


Morean, J. On the motion to dismiss our opinion remains un- 
changed. 

On the vinth of April, 1874, John Mayfield, alleging himself to be a 
creditor of the succession of Winn, brought suit in the parish court of 
Rapides to destitute her from her trust as executrix. The grounds 
upon which this action rests are: That in a former proceeding he was 
instructed by the court to institute proceedings to cause her to be 
removed ; that the executrix has left the State without having left any 
one in charge of the estate under any recorded power of attorney; 
that she has had control of property exceeding in value half a million 
of dollars, and has never filed an account of her administration; that 
she has disposed by private sale, of the plantations belonging to the 
succession. He prayed for the appointment of a curator ad hoc to rep- 
resent her, through whom, or personally, she might be cited, and that 
she be destituted as executrix. 

M. Ryan was appointed to represent her. He was cited. 

Ryan answered, denying that plaintiff is a creditor of the succession; 
that if he had ever been his debt was prescribed; that she has com- 
plied with all of her duties. He also excepted to the jurisdiction of 
the court ratione materia. Judgment was rendered in favor of the 
defendant. 

As regards the claim of Mayfield it is supported by nine promissory 
notes of $5000 each. 

These notes are all dated thirtieth of March, 1860, and were payable 
on the tenth of November and tenth of December following. On the 
first of November, 1865, they were acknowledged by the executrix in 
writing, to be a debt of the succession of Winn. 

On the tenth of May, 1870, John Mayfield took a rule upon the ex- 
ecutrix in which these facts were related, and he asked that the 
executrix be ordered to file an account of her administration, and if 
she has not funds enough to pay him, that she be ordered to sell a 
sufficient amount of the succession property to pay him. 

Service was made, in person, of this rule on the executrix on the 
eighteenth of May, 1870. This takes the case out of prescription. 
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Upon the merits, it appears from the testimony of her attorney that 
in 1862 the executrix sold a portion of a certain plantation belonging 
to the succession by private sale. It also appears that she is not now 
a resident of the State, and that she has not given a power of attorney 
duly recorded as required by law, to any one to represent her. These 
are sufficient grounds for destituting her of her trust. 

It is therefore ordered, adjudged and decreed that our former judg- 
ment rendered herein, in so far as it maintains the appeal remain un- 
disturbed. It is further ordered, adjudged and decreed that our former 
judgment in so far as it affirms the judgment of the district court be 
avoided, annulled and set aside. And it is vow ordered, adjudged and 
decreed that the judgment of the district court be avoided, annulled 
and set aside, and that there be judgment in favor of the plaintiff, and 
against the defendant Mary E. Richards, late widow of Walter Winn, 
deceased, destituting her from the office of executrix of the last will 


and testament of the said Walter Winn, deceased, and that defendant 
pay the costs in both courts. 








No. 5764. 


Tue Strate or Louisiana v. GeorGe Fritz alias Fry and Frank 
O'BRIAN. 


The provision of the statute under which Judge Atocha appointed a lawyer, George H. 
Braughn, to preside in his court and try defendants, being repugnant to article 90 of the 


constitution, was void from the beginning of its enactment and the appointment was a 
nullity. 


The express requirement of article 90, that the judge shall select a lawyer to try a certain 
class of cases, carries with it an implied inhibition against the judge selecting or ap- 
pointing a lawyer to act in his place and stead in the trial of any other cases. 

The defendant was therefore tried and sentenced in the Superior Criminal Court during the 
absence of the judge of that court, and without any competent judge presiding at the 


time. The attorney who presided had no more authority to act as judge than any other 
person who was present at the trial. 


The position that Braughn was a de facto judge and that his official acts were valid, is not 


tenable. He had no color of title to the office of judge of the Superior Criminal Court, 
and never claimed or pretended to be judge of that court. 


PPEAL from the Superior Criminal Court, parish of Orleans. 

Braughn, an attorney duly qualified, acting in the place of Judge 
Atocha. A. P. Field, Attorney General, for plaintiff and appellee. 
J. J. Foley and M. A. Dooley, for defendant and appellant. 

Wyty, J. Defendant, Frank O’Brian, who was convicted on an infor- 
mation for: First, forging an order for the delivery of goods. Second, 
publishing as true a forged order for the delivery of goods, and 
sentenced to the penitentiary for four years, appeals from the judg- 
ment of the court below. 

44 
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In this court his counsel files an assignment of errors, the most 
important objection being, that the accused was tried before George 
H. Braughn, Esq., an attorney at law, who presided under an appoint- 
ment of Judge Atocha, the judge of said court; that the statute which 
authorized the judge to appoint an attorney at law to discharge the 
duties of his office during his inability to act on account of sickness, 
was unconstitutional, null and void, and the trial, conviction and sen- 
tence of this defendant were therefore null and void. 

Article 90 of the constitution provides that: “‘In any case when the 
judge may be recused, and when he is not personally interested in the 
' matters in contestation, he shall select a lawyer, having the qualifica- 
tions for a judge of his court, to try such cases. And when the judge 
is personally interested in the suit, he shall call upon the parish or 
district judge, as the case may be, to try the case.” 

The express requirement of this article, that the judge shall select 
a lawyer to try a certain class of cases, carries with it an implied inhi- 
bition against the judge selecting or appointing a lawyer to act in his 
place and stead in the trial of any other cases; and what a judge is 
forbidden by the constitution to do, he can not be authorized to per- 
form by an enactment of the General Assembly. The provision of the 
statute under which Judge Atocha appointed George H. Braughn, 
Esq., to preside in his court and try defendant, being repugnant to the 
constitution, was void from the beginning; and the appointment was 
a bullity. 

The defendant was, therefore, tried, convicted and sentenced in the 
Superior Criminal Court, during the absence of the judge of that 
court, and without any competent judge presiding at the time. The 
attorney who presided had no more authority to act as judge than any 
other person who was present at the trial. 

As to the position that George H. Braughn was a de facto judge, and 
therefore his official acts were valid, we will remark that he had no 
color of title to the office ot judge of the Superior Criminal Court, 
held no commission from the Governor, and set up no adverse title to 
the office. Indeed he never claimed or pretended to be judge of that 
court. He recognized Judge Atocha as the judge of the court, and 
with his authorization attempted to perform the duties of that officer 
during his inability to act on account of sickness. The sole question 
therefore in the case is a question of authority of a judge to appoint 
an attorney to perform his official duties during his sickness, in view 
of the clause of the constitution quoted. And this question we think 
we have disposed of in the observations already made. 

It is therefore ordered that the judgment appealed from be annulled, 
and that this case be remanded to be tried according to law. 
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No. 5877. 
State oF LoutstaNna v. Epwarp CoLEeMAN. 


Where a witness declared that he had formed an impression based on newspaper statements 
and that said impression would give way to evidence, that is no cause for challenge. 

The judge a quo properly rejected the following question to a witness: ‘‘ You have stated 
that the accused received in his youth several injuries upon the head; you have stated 
also that his language and conduct were at times strange and extraordinary. Was that 
conduct and language that of a rational man?” The facts in regard to the language and 
conduct should have been detailed. 

The following charge to the jury, which was objected to, is undoubtedly correct: 

“The killing once proved, the burden of extenuation and of showing all circumstances of 
accident, misfortune or justification, are thrown upon the defendant, When insanity is 
pleaded in defense of a criminal act, it must be clearly shown that it existed at the time 
of the commission of the act. Every person is presumed to be sane until the contrary 
is proved, and it is for him who sets up this defense to prove it by evidence which will 
satisfy the minds of the jurors that the party was insane at the time of the commission 
ot the offense. Drunkenness is no excuse for crime, and any state of mind resulting 
from drunkenness, unless it be a permanent and continuous result, still leaves the person 
responsible for his acts.” 

The judge a quo did not err when refusing to charge the jury as follows: 

“If the defense to an indictment is insanity, the burden of proof is on the government to 
satisfy the jury beyond a reasonable doubt that the prisoner was sane when he committed 
the act, and if the jury entertain any doubts of his sanity, they must acquit him of 
guilt.” The burden of proof is upon the party setting up the defense. 

The judge a quo did not err when refusing to charge: “‘ That, where a person is insane at 
the time he commits a murder, he is not punishable as a murderer, although such insan- 
ity be remotely occasioned by undue indulgence in spirituous liquors.” 

The court below did not erroneously refuse, as alleged, to instruct the jury: “ That, if some 
controlling disease was in truth the acting power within the prisoner, which he could 
not resist, or if he had not a sufficient use of his reason to control the passions which 
prompted the act complained of, he is not responsible ” The instruction was calculated 
to mislead the jury. 

There js no error, as assigned, because the record fails to disclose “the games of the grand 
jurors by whom the indictment was found, the time and place at which the jury was 
formed, and whether the indictment was formed by twelve or more.” In the record is 
found the following copy of the minutes of the court: 

“The grand jurors duly empanneled and sworn in and for the body of the parish of Orleans 
appeared this day into court, and being called, retired to consider upon the business 
laid before them ; they afterward returned into court and presented the following bill 
of indictment.” This is sufficient. 

There is no error, as assigned, because ‘the record fails to show that the defendant was 
asked if he had any thing to say why sentence of the law should not be pronounced on 
him.” The remark in the decree, ‘‘and having nothing to offer in arrest of judgment,” 
of course implies that the defendant was asked if he had anything to say.why sentence 
ot the law should not be pronounced on him. 

It is unimportant and no error that the record fails to show “that the prisoner was present 
in court when the motion for a new trial was made and refused.” 

The objection that the court allowed the Attorney General, after announcing that the evi- 
dence in behalf of the State was closed, to offer another witness, is without weight. It 
was within the discretion of the judge. 


PPEAL from the Superior Criminal Court, parish of Orleans. 
Atocha, J. A. P. Field, Attorney General, and John McPhelin, 
district attorney, for plaintiff and appellee. Henry C. and John H. Cas- 
tellanos, Braughn, Buck & Dinkelspiel, for defendant and appellant. 
Wrty, J. The defendant having been tried and convicted of mur- 
der and sentenced according to law, appeals from the judgment of the 
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court below. He assigns in this court certain errors, which we will 
notice in the order stated by him. 

First—He alleges the court erred in refusing his challenge for cause 
when Louis Schwartz, one of the panel of jurors, was presented to him. 

Schwartz, examined on his voir dire, stated that ‘‘he had formed an 
impression, based on newspaper statements, and that it would require 
evidence to change this impression.”’ On cross-examination in regard 
to removing this impression he was asked * would it require consider- 
able evidence.” To which he answered: ‘I can not draw such a . 
distinction. To me all evidence is evidence. It would require some 
evidence.” 

Questioned by the court, ‘‘ You have stated that you had an impres- 
sion, and you have also stated that it was not an opinion: now, sir, I 
want to know if that opinion will give way to evidence.” He an- 
swered, “Yes.” We think the court did not err in refusing the chal- 
lenge for cause. 

Second—He assigns the court erred in refusing the following question 
propounded to a witness: ‘‘You have stated that Coleman received in 
his youth severe injuries upon the head; you have stated also that his 
language and conduct were at times strange and extraordinary; was 
that conduct and language that of a rational man?” The opinion of 
the witness was properly rejected. Without detailing the facts in re- 
gard to the language and conduct of the accused, which witness 
thought strange and extraordinary, his opinion as to whether “ that 
conduct and language was that of a rational man,” was calculated to 
mislead the jury. Language and conduct which the witness might 
think were not that of a rational man, might not, if disclosed, produce 
the same conclusion with the jury. 

Third—The objection set up in the third assignment is answered in 
our remarks in reply to the second. 

Fourth—The fourth objection is to the following charge given by 
the judge to the jury: “ The killing once proved, the burden of exten- 
uation and of showing all circumstances of accident, misfortune or 
justification, are thrown upon the defendant ;” that ‘‘ when insanity is 
pleaded in defense of a criminal act it must be clearly shown to have 
existed at the time of the commission of the act;” and that “every 
person is presumed to be sane until the contrary is proved, and it is 
for him who sets up this defense to prove it by evidence which will 
satisfy the minds of the jurors that the party was insane at the time 
of the commission of the offense.” And finally that “drunkenness is 
no excuse for crime, and any state of mind resulting from drunken- 
ness, unless it be a permanent and continuous result, still leaves the 
person responsible for his acts.” This charge was undoubtedly correct. 
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Fifth—That the court erroneously refused to charge the jury as fol- 
lows: ‘If the defense to an indictment is insanity, the burden of proof 
is on the government to satisfy the jury beyond a reasonable doubt 
that the prisoner was sane when he committed the act; and if the jury 
entertain any doubts of his sanity, they must acquit him of guilt.” 
The court did not err. The burden of proof is upon the party setting 
up the defense. 

Sixth—The sixth objection is answered in our remark in reply to the 
fifth. 

Seventh—The seventh objection is also answered in our remark in 
reply to the fifth. The party setting up the defense of insanity must 
establish it. 

Fighth—Error is assigned because the court reiused the following 
charge to the jury: ‘‘ Where a person is insane at the time he commits 
a murder, he is not punishable as a murderer, although such insanity 
be remotely occasioned by undue indulgence in spirituous liquors.” 
The court did not err. It had previously charged that ‘‘ drunkenness 
is no excuse for crime, and any state of mind resulting from drunken- 
ness, unless it be a permanent and continuous result, still leaves the 
person responsible for his acts.”” This charge was a true exposition of 
the law, and the instruction refused was calculated to mislead the jury. 

Ninth—The answer to the ninth objection is, as stated previously, 
the State is not bound to prove the sanity of the accused. He who 
alleges insanity as a defense must prove it. 3 

Tenth—The tenth objection is answered in our remarks in reply to 
the previous objections. 

Eleventh—Error is assigned because the court refused the following 
charge: ‘‘ If some controlling disease was in truth the acting power 
within the prisoner, which he could not resist, or if he had not a suffi- 
cient use of his reason to control the passions which prompted the act 
complained of, he is not responsible.” The court did not err. The 
instruction was calculated to mislead the jury. To avoid responsi- 
bility for the offense it devolved upon the accused to prove the defense 
of insanity. 

Twelfth—The answer to the twelfth objection is the same as that 
stated in reply to the eleventh. 

Thirteenth—Error is assigned because the record fails to disclose the 
names of the grand jurors by whom the indictment was found, the 
time and place at which the grand jury was formed, and the indict- 
ment was found by twelve or more. 

In the record is found the following copy of the minutes of court on 
April 30, 1874: * The grand jurors duly empanneled and sworn in and 
for the body of the parish of Orleans appeared this day into court, and 
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being called, retired to consider upon the business laid before them; 
they afterward returned into court and presented the following bill 
of indictment.” It was signed by the foreman, and the record further 
shows that it was filed and recorded. There is no force in this ob- 
jection. 

Fourteenth—Error is assigned because the record fails to show that 
the defendant was asked if he had any thing to say why sentence of 
the law should not be pronounced on him. The remark in the decree 
“and having nothing to offer in arrest of judgment,” of course implies 
that the defendant was asked if he had any thing to say why sentence 
of the law should not be pronounced on bim. 

Fifteenth—It is lastly assigned as error that the record fails to show 
that the prisoner was present in court when the motion for new trial 
was made and refused. This is unimportant. 

The objection that the court allowed the Attorney General, after 
announcing that the evidence in behalt of the State was closed, to offer 
another witness, is without weight. It was within the discretion of 
the judge. 

Judgment affirmed. 

Rehearing refused. 


. 








No. 4110. 


Wivow P. C. Lemane, Administratrix, v. HENRY LEMANE. IGNACE 
Hatvum, Third Opponent. 

Notice of subrogation to a judgment, served after the seizure thereof, has no effect to disturb 
rights acquired previously. 

It was absurd for the succession of P. C. Lemane, having judgment for $700 against Henry 
Lemane, to seize thereunder the judgment of the latter against the succession of P. C. 
Lemane, for $500. At the time of the seizure the respective judgments were compen- 
sated. The law tolerates no such absurdity as a judgment creditor seizing a judgment 
against himself. 

The objection that this court is without jurisdiction because the judgment seized and which 


the third opponent claims as subrogee, does not exceed five hundred dollars, is un- 
founded. At the time of the seizure the judgment and interest exceeded that sum. 


PPEAL from thé Seventh District Court, parish of Orleans. Ool- 
lens, J. J. Duvigneaud and A. L. Tissot. for plaintiff and appel- 
lant. £&. G. Dugué, tor third opponent and appellee. 

Wyty, J. In March, 1869, plaintiff, the legal representative of the 
succession of Pierre C. Lemane, sued the defendant, Henry Lemane, 
for seven hundred dollars, the price of a stall in the French Market, 
which he bought from his brother, Pierre C. Lemane, a few days 
before his death. Defendant pleaded a general denial, and also set up 
in reconvention a claim of five hundred dollars which he alleged he 
left on deposit in the hands ot his brother a few days before his death, 
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Before trial, however, defendant obtained judgment in the Second 
District Court on this five hundred dollar claim against the succession 
represented by plaintiff. At the trial of this case subsequently, plain- 
tiff had judgment against defendant for the seven hundred dollars 
claimed as the price of the stall. Execution issued on this judgment, 
and the judgment of defendant in the Second District Court for five 
hundred dollars against succession of Pierre C. Lemane was seized. 

Thereupon Ignace Halum filed a third opposition, claiming as sub- 
rogee the judgment seized. 

The defense set up to this opposition was that no notice of the 
subrogation had been served, and compensation was pleaded. The 
court maintained the opposition, and from that judgment this appeal 
was taken. 

The whole proceeding is quite irregular. As notice of the subroga- 
tion was only served on plaintiff after the seizure, it had no effect to 
disturb rights acquired previously. It was absurd for the succession 
of Pierre C. Lemane, having judgment for seven hundred dollars 
against Henry Lemane, to seize thereunder the judgment of the latter 
against the succession of Pierre C. Lemane for five hundred dollars. 

At the time of the seizure the respective judgments were compen- 
sated. The law tolerates no such absurdity as a judgment creditor 
seizing a judgment against himself. The objection that this court is 
without jurisdiction because the judgment seized, and which the third 
opponent claims as subrogee does not exceed five hundred dollars, is 
unfounded, because at the time of the seizure the judgment and inter- 
est exceeded that sum. 

It is therefore ordered that the judgment appealed from be annulled, 
and the demand of the opponent be rejected with costs. 








No. 4078. 


C. N. PRuDHOMME v. SALAMANDER Fire INSURANCE COMPANY OF 
New ORLEANS. 


/ 
When there is in the description or designation of the buildings in which the goods insured 
are located, such misrepresentation of a material fact as to avoid the policy, the insurers 





are r d from responsibility. 


PPEAL from the Seventh District Court, parish of Orleans. Ool- 
lens, J. Jury trial. H. H. McOaleb, for plaintiff and appellee. 
Albert Voorhies, for defendant and appellant. 

MoreGan, J. This isa suit on a policy of insurance. The instru- 
ment recites that, ‘‘in consideration of $120 to them paid by the 
insured, hereinafter named, the receipt whereof is hereby acknowl- 
edged,” the Salamander Fire Insurance Company ‘‘do insure Ben 
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Toledano against loss or damage by fire to the amount of $3000 on 
stock in trade, such as is usually kept in a country store, such as groce- 
ries, dry goods, hardware and cutlery, contained in a frame shingled 
store, situated in the town of Coushatta, Red River, Louisiana, being 
stock of C. N. Prudhomme.” The defense is: 

First—Want of insurable interest in the assured. 

Second—That the defendants were not advised that the goods insured 
were kept for sale in a large hotel, used for the reception of travelers 
and sojourners, in which other avocations and trades were pursued by 
different parties, which fact, if it had been made known, would have 
deterred the defendants from accepting the risk. 

If we give to the plaintiff what he claims as regards the insurance 
of the goods which were destroyed by the fire—that is, that they were 
his, and were insured for his benefit—still the second objection must 
prevail. 

In the application to insure the goods are described as being in a 
store. Properly speaking, they were not in a store. They were con- 
tained in a room belonging to a lodging and boarding house. It was 
in the kitchen of this house that the fire which consumed the plaintiff’s 
goods originated. By the terms of the policy ‘‘ taverns” are extra 
hazardous. It is contended that the house in question was not a tavern? 
but a hotel. The distinction between a tavern and a hotel in such a 
place as Coushatta is, it seems to us, a distinction without a difference. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be avoided, annulled and reversed, and that there be 
judgment in favor of the defendant, with costs in both courts. — 


On REHEARING. 

Howe .t, J. A motion is made to dismiss this appeal on the ground 
that the appeal bond has been declared insufficient and the appeal dis- 
missed by the court a qua. This has been disposed of in the prohibi- 
tion suit, just decided, and hence the motion must be denied. 


On THE MERITs. 


In our former opinion we held that the insurers were released from 
responsibility because the goods were in a building declared by the 
policy to be extra hazardous, and not in such a building as was de- 
scribed in the application for insurance and in the policy. We still 
think the insurers not liable under the circumstances; for whether the 
building be a tavern (the word used in the policy) or a hotel (by which 
it is designated in the record), there was such misrepresentation of a 
material fact as to avoid the policy—the premium for insurance in such 
buildings being higher than that paid by the insurer in this instance. 

It is therefore ordered that our former decree remain undisturbed. 
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No. 5827. 


STaTe ex rel. PONTCHARTRAIN RAILROD COMPANY v. JUDGE OF THE 
Superior District Court et als. 


According to law a suspensive appeal is to be taken within ten‘ days from the notification to 
the party cast of the judgment complained of. But the requirements of the law are 
not prohibitory, and it is understood by this court that any engagement not prohibited 
by law and not repugnant to good morals may be enforced between the parties thereto. 
The law does not say that the parties:-may not agree that the time for making an appli- 
cation for a suspensive appeal may not be extended, nor does it forbid the parties from 
fixing the amount of the appeal bond among themselves. The provisions of the law on 
the subject are for the protection of the parties in litigation. Either party may waive 
his rights to this protection, and if he chooses to do so and contracts to do so, his con- 
tract can be enforced. 

The district judge has the power of pronouncing on the question whether an appeal is or 
shall be suspensive or devolutive, and of saying whether the appellee shall be entitled 
to take out execution, notwithstanding the appeal. But when it is a judgment which 
this court may reform, when the case is within its jurisdiction, it may determine that 
an appeal is suspensive, which the district judge may have decided was devolutive. In 
the like manner this court can decide whether the surety is good and solvent, and re- 
vise the judgment of the lower court on this point. 

Therefore, iu this case, the application for a suspensive appeal, being made within the time 
agreed upon by the parties in interest and authorized to make the agreement, is valid. 


PPLICATION for a writ of prohibition against the judge of the 

Superior District Court, parish of Orleans. J. A. Campbell, A. 
Micou, for relator. A. J. Lewis, for Mrs. Ellen Murray et als., res- 
pondents. Judge Hawkins, respondent, in propria persona. 

Morean, J. On the twenty-fifth of March, 1875, judgment was 
signed in the case of Ellen Murray, tutrix, etc., v. The Pontchartrain 
Railroad Company, in favor of the plaintiff, for ten thousand five 
hundred dollars and costs. 

On the twenty-sixth of March plaintiff and defendant, through 
their respective counsel, agreed that the defendant’s right to a suspen- 
sive appeal should be extended for the term of sixty days from that 
date. On the thirtieth of March this agreement was entered upon the 
minutes of the court, and granted. 

On the twenty-fifth of May, 1875, defendants moved the court fora 
suspensive appeal from the judgment rendered on the twenty-fifth day 
of March preceding. The motion was granted on the same day, upon 
the condition that the defendant should furnish bond and security, 
conditioned as the law directs. 

On the same day bond was furnished for $16,050. 

On the twenty-sixth of May, 1875, plaintiffs moved the court to set 
aside the appeal, in so far as it was suspensive, upon the grounds: 

First—That the surety on the appeal bond is not good and solvent. 

Second—That the amount of the appeal bond is insufficient. 

Third—That by the agreement of the twenty-sixth of March, 1875, 
defendants had acquiesced in the judgment. 

Fourth—That the legal delay for a suspensive appeal had expired. 
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Fifth—That the delay granted in the agreement of the twenty-sixth 
of March had expired previous to the filing of the motion for and bond 
ot “appeal. 

Sizth—That the agreement is not binding upon plaintiff, as defend- 
ants have not complied with, but on the contrary have violated the 
letter and spirit of the agreement. 

The district judge was of the opinion, as we gather from his answer: 

First—That the surety on the appeal bond was not good and solvent. 

Second—That the delay within which a suspensive appeal may be 
taken being fixed by law, it is a matter of public policy and is not 
susceptible of change by agreement between parties; that the delay 
fixed by law for the taking of a suspensive appeal had expired before 
defendant’s appeal was asked for; and that the extension provided for 
in the agreement appeared to have been obtained for purposes differ- 
ent from those stipulated in the agreement, and were suggestive of 
fraud on the part of the appellant. 

For these reasons the district judge declared that the appeal was 
devolutive only. Hence this application for a writ of prohibition. 

Third—The question of acquiescence is not suggested either in the 
answer or in the brief of the defendant herein. 

Our only concernment is, first, with the bond. Is it good in quality 
and amount? Second, was the appeal applied for in time to give ita 
suspensive effect ? 

First—The property of the surety on the bond is all personal prop- 
erty, but this is no objection. Estimating his property at its honest 
value we think he is worth, according to the testimony, at least 
$35,000. His debts amount to about $10,000. This would leave him 
solvent in the sum of $25,000, or more than the amount of his liability. 

Defendant in rule contends that the surety is not worth the amount 
which we have stated. But her objections are deductions, not facts. 
For instance, she says that much of his property is pledged to secure 
some $8000 of debt, and that the entire amount pledged must be de- 
ducted from his assets. Not so. The property pledged is still his, 
and if it were sold to pay the debt for which it stands as security, the 
uncontradicted evidence is that it is worth the amount fixed by us. 
We are therefore justified in saying that it would fetch that amount. 
This would leave a balance which, added to the amount he has in 
hand, would be sufficient to pay the bond, should the judgment ap- 
pealed from be affirmed. 

She further contends that tlre surety is also surety on another bond 
for $5000, aud that this sum should be deducted from his assets. 
Giving her the benefit of this position—with regard to which, however, 
we express no opinion, still, according to the value which we think the 
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record discloses his property possesses, he has enough to pay both 
bonds should judgment go against him. 

Is the bond sufficient in amount? The verdict was for $10,500 and 
costs. The judgment followed the verdict. Should the judgment be 
affirmed, what amount will the defendants have to pay? Ten thous- 
and five hundred dollars, with the accrued costs. 

The bond required to suspend the execution of a judgment is “fora 
sum exceeding by one-half the amount of such judgment.” C. P. 575. 
One-half of $10,500 is $5,250. Therefore the bond required by law in 
this case would be $15,750. The bond is for $16,050, or $300 more 
than the law requires, and leaving that sum for costs, if costs are to be 
included in the bond. In amount, therefore, the bond is sufficient. 

Second—Was the appeal applied for in time to give it a suspensive 
effect ? 

Article 575 of the Code of Practice provides that if the appeal has 
been taken within ten days, not including Sundays, after the judgment 
has been notified to the party cast in the suit, when such notice is re- 
quired by law, it shall stay execution and all further proceedings, 
until definitive judgment be rendered on the appeal; provided the 
appellant gives his obligation, with good and solvent security, residing 
within the jurisdiction of the court, in favor of the clerk of the court 
rendering the judgment, for a sum exceeding by one-half the amount 
for which the judgment was given, ete. 

We have not been enlightened upon the question before us by the 
authorities cited from our own courts upon the subject before us. The 
rule, or rather the law which we have quoted above, is general, that 
@ suspensive appeal must be applied for within ten days from the no- 
tification of the party cast of the judgment complained of. And this 
is what was decided in the State v. Buchanan, 13 L. 576, and many 
other cases. 

But what we have to decide is, whether or no the requirements of the 
Code of Practice (575) are prohibitory ? We do not think they are. And 
we understand the law to be that any engagement not prohibited by 
law, and not repugnant to good morals, may be enforced between the 
parties thereto. 

Now, the article 575 of the Code of Practice says that the application 
for a suspensive appeal is to be made within ten days, but it does not 
say that parties may not agree that the time for making the applica- 
tion may not be extended; it provides that the bond to be furnished 
shall be one-half over the amount of the judgment, but it does not 
prohibit parties from fixing the amount of the bond among themselves. 
These provisions are made for the protection of the party in whose 
favor a judgment has been rendered, and for the purpose of giving to 
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the party cast an opportunity of taking the necessary steps for obtain- 
ing an appeal from a judgment which would otherwise become execu- 
tory. Either party may waive his rights to this protection, and if he 
chooses to do so, and contracts to do so, his contract can be enforced. 

The proposition advanced by the respondent that the district judge 
has the power of pronouncing on the question whether the appeal is 
or shall be suspensive or devolutive, and of saying whether the 
appellee shall be entitled to take out execution, notwithstanding the 
appeal, is supported by authority. Stanton v. Parker, 2 R. 551. We 
do not dispute it. But this is a judgment of the district court, which 
we may reform, when the case is within our jurisdiction, and we may 
determine that an appeal is suspensive which -the district judge may 
have decided was devolutive. 

So the lower court is competent to determine the sufficiency of the 
surety, and when the security is not good and solvent, a writ of prohi- 
bition will not issue restraining execution pending the appeal. 21 An. 
178. Of course, when the security is not good a writ of prohibition 
will not issue. But it will issue if the surety is good and solvent, and 
whether he is good and solvent or not, we have the power to decide. 
Neither do we find any difficulty in adhering to the decision in the case 
of the State v. Judge of the Fourth District Court, 22 An. 115, which 
declares that where a bond is insufficient for a suspensive appeal, exe- 
cution may issue pending the appeal. But the revolving question 
constantly recurs, was the bond insufficient? And this question it is 
our province and duty, when called upon, to decide. 

Marcadé, the authority relied on by the respondent (Marcadé, de la 
Prescription, pp. 27, 28), is of the opinion that a renunciation of pre- 
scription, as regards the right of appeal, can not be enforced. He 
cites several authors in support of his position, as well as others who 
are opposed to him. If the question before us was whether or no a 
litigant, before judgment pronounced, could renounce the right of ap- 
peal, and we had no authority at hand, we would be obliged to con- 
sider the arguments of the respective commentators alluded to by him, 
and give our judgment where, ijn our opinion, the reasons were 
strongest. 

But this is not the case before us. We are not considering whether 
a litigant has the right to renounce the right of appeal, either before 
or after judgment. We are simply called upon to say whether a party 
in whose favor a judgment has been rendered, can consent that the 
party against whom it is rendered shall have sixty days in which to 
make an application for a suspensive appeal, instead of the ten days 
stipulated by the Code of Practice. We think he may. Considering, 
therefore, 





NEW ORLEANS, NOVEMBER, 1875. 701 


State ex rel. Pontchartrain Railroad Company v. Judge of Superior District Court. 








First—That the surety on the appeal bond is good for the amount 
thereof; 


Second—That the amount of the bond is sufficient ; 
Third—That the application for a suspensive appeal was made 


within the time agreed upon by the parties in interest, and that they 
were authorized to make the agreement. 


It is thereture ordered that the rule herein issued be made peremp- 
tory. ; 


Ludeling, C. J., concurring in the decree. 
Howell, J , concurring in the decree. 





J. O. Howey v. SHERIFF OF EAst FELICIANA et als. 


Plaintiff can not now be heard to contradict the allegations of his petition in regard to the 
ownership of the property in litigation, which he made in another controversy, nor can 
a witness be heard now to contradict the testimony which he then gave. 
PPEAL from the Fifth Judicial District Court, parish of East Feli- 
ciana. Dewing,J. D. 0. Hardee, Cross & Pipkins, Rice & Whit- 
aker, for plaintiff and appellee. W. F. Kernan & Lyons, for defendants 
and appellants. 

MorGaANn, J. This is an injunction suit, instituted against the sheriff 
to restrain him from executing a writ which issued in the case of Riley 
v. Howell. 

In that case (Riley v. Howell) we annulled the judgment on the 
ground of want of jurisdiction of the court which rendered it. If the 
judgment was a nullity, no execution could rightfully issue under it. 
The judgment of the district court, therefore, which maintained the 
injunction, is correct. 

Judgment affirmed. 


On REHEARING. 


Wrty, J. It now appearing that the court which rendered the 
judgments sought to be executed. was not without jurisdiction, the 
merits of this injunction suit will have to be examined. 

Plaintiff enjoined the seizure by defendants of an iron box and its 
contents, consisting of money, parish warrants, etc., on the ground 
that they were not his individual property and therefore not liable to 
seizure by his creditors; that they were in his custody and possession 
in his representative capacity of tax collector of the parish of East 
Feliciana, and that he had an interest in seeing that the property seized 
was faithfully applied to the purpose for which he had given bond. 
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In support of the position plaintiff sought to prove by himself and 
James A. Sullivan that the money, warraits, and other property seized 
belonged to the State or the parish. Defendants excepted to the evi- 
dence on the ground that in a recent controversy between plaintiff and 
one De Gray, who succeeded him as tax collector, plaintiff had judi- 
cially admitted that he was the owner of the property now under 
seizure, and the witness Sullivan in that case had testified that this 
property was the private property of plaintiff. 

We think the bill of exceptions of defendants to the introduction of 
this evidence was well taken. Plaintiff can not now be heard to con- 
tradict the allegatiuns of his petition in regard to the ownership of 
this property which he made in the controversy with De Gray; nor 
can the witness Sullivan be heard now to contradict the testimony 
‘which he then gave. 

It is therefore ordered that the injunction herein be dissolved, with 
costs and one hundred dollars’ damages. 

Mr. Justice Howell was recused in this case. 








~ No. 5820. 


State ex rel. JAMES Woop v. JUDGE OF THE FirtH District Court, 
Parish of Orleans. 

In a suit for dissolution, settlement and liquidation of partnership, the judge a quo having 
appointed a liquidator, one of the partners appealed from this interlocutory order. The 
case being called for trial on its merits, the appellant objected to its being tried pending 
the suspensive appeal from the order appointing a liquidator. The court a qua erred in 
sustaining the objection and in continuing the case. 

eee for a writ of mandamus against ‘the judge of the 

Fifth District Court, parish of Orleans. Bentinck Egan, for relator. 

Judge Cullom, respondent, in propria persona. 

TaLiaFERRO, J. In a suit pending in the Fifth District Court by 
which one partner sued the other for a dissolution of the partnership 
and for settlement and liquidation of the partnership affairs, it seems 
that both the partners prayed the court to appoint a liquidator and 
each prayed for the appointment of himself. The judge appointed a 
third party. From this interlocutory order, Allen, one of the partners, 
appealed. When the case was called for trial on its merits, Allen ob- 
jected to its being tried pending the suspensive appeal from the order 
appointing a liquidator. The court sustained the objection, and the 
case was continued. 

The other party, Wood, the relator in this case, complains of the 
action of the judge a quo as being a denial of justice, and prays this 
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court to issue a writ of mandamus ordering the judge of the Fifth 
District Court to have the said cause set for trial with preference and 
to proceed with the trial of the same with the least possible delay. 

The judge in answer to the rule nisi says: If his appointment of a 
liquidator was correctly made, the report of the liquidator would 
become :indispensably necessary as a basis for his judgment. If his 
appointment of a liquidator should be annulled on appeal he would - 
be compelled from the intricate character of the accounts of the parties 
to refer them to an auditor; that the final decision of the cause by 


this court could not have been accelerated by hearing it at the time 
referred to by the relator. 


We do not concur with the judge a quo, but think the case should 
have been proceeded with. Let the rule be made absolute. 








No. 5839. ° 


Strate ex rel. NicHoLas Scumipt v. JUDGE OF THE SECOND JUDICIAL 
District Court, parish of Jefferson. 

A party obtaining an injunction prohibiting a sheriff from executing a certain judgment, 
can not, after the injunction is dissolved and no appeal taken therefrom, appeal from a 
decree of the court making absolute a rule taken upon the sheriff to show cause why he 
should not put the purchaser in possession of the property sold in execution of the judg- 
ment, after the dissolving of the injunction. The plaintiff should have appealed from 
the judgment dissolving the injunction, if injured thereby. He can not appeal from an 
order which merely carries out a decree. 

PPLICATION for a mandamus against the judge of the Second 
Judicial District Court, parish of Jefferson. Pardee, J. O. W. 

Besancon, Cotton & Levy, for relator. Judge Pardee, in propria persona. 

MorGan, J. Schmidt obtained an injunction prohibiting the sheriff 
ot the parish of Jefferson from executing a certain judgment. The 
injunction was dissolved. From this judgment no appeal was taken. 
The sheriff thereupon executed the judgment which had been enjoined, 
and sold certain property to satisfy the same. 

The purchaser demanded to be placed in possession of the property 
purchased. The sheriff not complying, a rule was taken upon him to 
show cause why he should not do so. The rule was made absolute. 

From the judgment on this rule Schmidt asked for an appehl, which 
was denied. He prays for an order commanding the district judge to 
grant his request. 

The judge did not err. Relator should have appealed from the 
judgment dissolving his injunction, it he was injured thereby. He can 
not appeal from an order which merely carries out a decree. 

Rule dismissed at relator’s costs. 
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No. 5133. 
City oF New Orveans v. Hueu Cassipy. 
A suit for taxes is summary and is not to be tried by a jury. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. Samuel P. Blanc, assistant city attorney, for plaintiff and 
appellee. Geo. L. Bright, for defendant and appellant. 

Howe.., J. Weare not favored with a brief or argument on behalf 
of the appellant. There is in the record a bill of exceptions to the 
refusal of the judge a quo to grant a trial by jury on the ground that 
the suit, being for taxes, is summary and not to be tried by a jury. 
The ruling of the judge was correct. The law makes this class of cases 
summary in the mode of proceeding, and such are not to be submitted 
to juries. C. P. 756-57; 19 An. 82. 

Judgment affirmed. 


No. 6002. 


State OF LoursIANA ex rel. GeorGE C. Norcross v. JUDGE OF THE 
Fourth District Court, parish of Orleans. 

There is nothing in the act creating the Superior District Court, which confines to that court 
the proceeding of relator, asking for an order to the sheriff to put relator in possession of 
certain real estate which he alleges to have purchased at a tax sale of the same by the 
tax collector under the provisions of act No. 47 of 1873, entitled an act to enforce the 
payment of taxes due the State, etc. 

The Fourth District Court for the parish of Orleans is a district court in contemplation of 
the act No. 47, invoked by relator, being a district court of general civil jurisdiction. 
The act does not declare in express terms that the order of the sheriff to put a purchaser in 
possession shall issue without notice, and this court may well construe it as adopted with 
reference to the general laws relating to summary proceedings in the courts of this State. 

Hence no constitutional question arises. 

The judge a quo, in this instance, did not err in refusing to issue the order as prayed for, 
because no party was made to the proceeding upon whom notice could be served. Con- 
sequently there is no proper showing for the writ of mandamus to issue from this court. 


PPLICATION for a mandamus against the judge of the Fourth 
District Court, parish of Orleans. G.H. Braughn, for relator. L. 
Madison Day, for respondent. Judge Lynch, in propria persona. 

Howe tt, J. This is an application for a mandamus to compel the 
judge of the Fourth District Court, for the parish of Orleans, to issue 
an order’to the sheriff to put relator in possession of certain real estate 
which he alleges he purchased at a tax sale of the same, by the tax 
collector, under the provisions of act No. 47 of 1873, entitled “an act 
to enforce the payment of taxes due the State; providing for the 
seizure and sale of the property of delinquent taxpayers, and regu- 
lating the proceedings against them and their property and tenants.” 

The relator preseuted to the said judge a petition for such order as 
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prescribed by the last clause of the fourth section of said act, which is in 
the following words: ‘‘ upon the presentation of a title so given (that 
is, a title by the tax collector ) to the district court, it shall be the duty 
of the judge to order the sheriff to put such person in possession of 
the property so purchased by him. ” 

The judge refused to grant the order for the reasons: 

First—The Fourth District Court is without jurisdiction. 

Second—He questioned if there is any law which will warrant this 
summary proceeding. 

In answer to the provisional writ of mandamus he contends that the 
subject matter, if constitutional, is confined to the jurisdiction of the 
Superior District Court, in the parish of Orleans, by section two of act 
No. 2 of 1873, creating the said court, and that the act under which 
the said order was asked is unconstitutional in several respects and 
especially in depriving an owner of his property without a hearing. 

We can find. nothing in the act creating the Superior District Court, 
which confines this proceeding to the said court, and we think the 
Fourth District Court, for the parish of Orleans, is a district court in 
contemplation of the act No. 47, invoked by relator, being a district 
court of general civil jurisdiction. 

It is unnecessary to raise or discuss the constitutional question, as 
the act does not declare in express terms that the order to the sheriff, 
to put a purchaser in possession, shall issue without notice, and we 
may well construe it as adopted with reference to the general laws 
relating to summary proceedings in the courts of the State and as 
authorizing the district courts, to which application is to be made, to 
require the necessary legal notice to be issued to the party to be ousted 
and to dispose of the contest in a summary manner. 

We think, however, that the judge in this instance did not err in 
refusing to issue the order as prayed for, because no party was made 
to the proceeding upon whom notice could be served, consequently 
there is no proper showing for the writ of mandamus to issue from 
this court. When the judge refuses to issue the order upon presenta- 
tion to him of a petition in proper form, it will be time to ask fora 
mandamus. 

It is therefore ordered that the writ of mandamus herein be dis- 
charged with costs. 


MorGAN, J., dissenting. I think the law makes it the duty of the 
district judge to pass judicially upon the question propounded to him, 
and having refused, I think he should be ordered to do so. 

I think the mandamus should be made peremptory. 

45 
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No. 5294, 


GEORGIANA WHAN v. JESsE R. IRwin, Tutor, et al. 


This is a suit, by rule, to compel a surety on an appeal bond to pay the remainder of the 
judgment, which had been affirmed on a suspensive appeal from an order of seizure and 
sale. 

If the position taken be correct, that the proceeding against the surety was premature, as 
only the mortgaged property had been sold under the writ, and no execution had been 
issued against the judgment debtor and returned nulla bona, then to require bond for an 
appeal from an order of sale is an idle form. 

Article 575 of the Code of Practice and section 37 of the Revised Statutes of 1871, justify the 
mode of proceeding in this case. The only execution which it was possible for the 
judgment creditor to cause to be issued, was issued, and returned not satisfied. The 
requirements of the law were substantially complied with. The surety knew that, 
under the executory process, no other property could be sold except that which was 
included in the mortgage, and when he stopped that by signing the appeal bond, he 
obligated himself to pay the amount of the judgment for which the writ had issued, if 
affirmed on appeal. 

By reason of the nature af the judgment, no execution could be taken out, after the return 
of the order of seizure and sale, which could reach the property of the debtor, and there- 
fore plaintiff had the right to proceed immediately against the surety on the appeal 
bond. A different interpretation of the law would make of judicial suretyship a mere 
farce, the commencement rather than the end of litigation. 


PPEAL from the Fourth District Court, parish of Orleans. Lynch, 

J. Lyman Harding, Samuel P. Blanc, H. G. Morgan, tor plaintiff 
and appellant. Bentinck Egan, J. Livingston, tor defendant and ap- 
pellee. 

Wrty, J. The order of seizure and sale in this case having been 
affirmed on appeal, with ten per cent. damages, plaintiff caused execu- 
tion to issue and the mortgaged property was sold, leaving a balance 
still due by the defendant. The plaintiff then took a rule on Robert 
Bloomer, surety on the suspensive appeal bond, to compel him to pay 
the balance due after the enforcement of the executory proceeding. 

The court dismissed the proceeding by rule, on the ground that, as 
plaintiff had no personal judgment against the principal on the appeal 
bond, no execution had or could issue against him, and until all legal 
means are exhausted against the principal, his surety can not be made 
liable. The correctness of this doctrine can not be doubted. 9 La. 
229; 10 Rob, 136, 191; C. P. 596. 

The plaintiff, however, contends that as the principal on the appeal 
bond, Jesse R. Irwin, tutor, has no property belonging to the tutorship, 
it would be a vain thing to proceed against him, and therefore this 
proceeding can be maintained under the cases 1 An. 122, 11 An. 124, 
20 An. 512, 25 An. 124. The difficulty is, there is no proof in the record 
showing that the tutorship is insolvent or without means to pay the 
debt for which the defendant is the judicial security. The facts dis- 
closed in the record do not justify the legal conclusion. 

Judgment affirmed. 
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On REHEARING. 

LupELinG, C.J. This is a suit, by rule, to compel a surety on an 
appeal bond to pay the remainder of the judgment, which had been 
affirmed on appeal. The said appeal was from an order of seizure and 
sale. It is contended that the proceeding against the surety was pre- 
mature, as only the property mortgag+d had been sold ander the writ 
and no execution had been issued against the judgment debtor and 
returned nulla bona. If this proposition be correct, to require a bond 
for an appeal trom an order of seizure and sale is an idle form, for 
having exhausted his remedy under the executory process, the creditor 
would have to sue the debtor; and if he appealed from the personal 
judgment against him, a new appeal bond would have to be given and 
the surety on that appeal bond would have to answer for the payment 
of the personal judgment rendered on appeal, if the debtor had not 
property sufficient to satisfy said judgment. The surety on the appeal 
bond, given for the appeal from the order of seizure and sale, would 
not be a party to the second proceeding. 

But it has been decided by this court that to suspend the execution 
of an order of seizure and sale, by appeal, a bond must be given in 
conformity with the requirements of article 575 of the Code of Prac- 
tice. 20 An. 179; 22 An. 36. Article 575 of the Code of Practice 
requires the appellant to ‘‘ give his obligation, with a good and solvent 
security, residing in the jurisdiction of the court, in favor of the 
appellee, for a sum exceeding by one-half the amount for which the 
judgment was given, if the same be for a specific sum, as surety for 
the payment of the amount of such judgment, in case the same be 
affirmed,” etc. 

Section thirty-seven of the Revised Statutes of 1870 declares, “In 
all cases of appeal to the Supreme Court, or other tribunals in this 
State, if the judgment appealed from be affirmed, the plaintiff may, 
on return of the execution that no property has been found, obtain a 
decree against the surety on the appeal bond for the amount of the 
judgment, on motion, after ten days’ notice, which motion shall be 
tried summarily and without the intervention of a jury, unless the 
surety shall allege, under oath, that the signature to the bond purport- 
ing to be his signature is not genuine, or that the judgment has been 
satisfied.” 

The only execution which it was possible for the judgment creditor 
to cause to be issued, was issued and returned not satisfied. The 
requirements of the law were substantially complied with in this case. 
The surety knew that under the executory process no other property 
could be sold except that which was included in the mortgage, and 
when he stopped that writ by signing the appeal bond he obligated 
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himself to pay the amount of such judgment for which the writ had 
issued, if affirmed on appeal. 

If it be true that the surety can not be proceeded against in this case, 
because the proceeding is in rem, it would be equally true as to sure- 
ties on appeal bonds in cases of attachments, where the absentees 
made no personal appearance. A construction of the laws which leads 
to such conclusions can not be correct In Alley v. Hawthorne this 
court said: ‘‘ But, as in the present case, suppose an execution can not 
be lawfully taken out against the property of the debtor—suppose he 
has made a cessio bonorum, or has died and his succession is under 
administration, will the law turn the judgment creditor over to a laby- 
rinth of creditors, to await the tardy litigation of a litigated or insol- 
vent succession? Is this the security to which he is to be referred on 
having his rights finally adjudicated upon, after a delay which the 
surety has enabled the debtor to obtain? If it be so, the judicial 
suretyship is a mere solemn farce, the commencement rather than the 
end of litigation, and the provision of the law for the satisfaction of 
the debt is a mere mockery, not worth having, and would often be 
attended with more vexation, expense and delay than the pursuit of 
the debt itself. We think that, if the creditor can not take out his 
execution on the judgment by reason of a change in the condition of 
the debtor’s estate, which prevents its being reached by that process, 
the law requires from him no act in order to secure his immediate 
recourse against the surety on an appeal bond, and that we can require 
none.” 1 An. 126. The reasons given in that case are applicable to 
the present case. 

-By reason of the nature of the judgment, no execution could be 
taken out after the return of the order of seizure and sale which could 
reach the property of the debtor, and therefore he had the right to 
proceed immediately against the surety on the appeal bond. It is 
therefore ordered that our former decree in this case be set aside; that 
the judgment of the lower court be annulled, and that there be judg- 
ment in favor of the plaintiff against Robert Bloomer for the sum oi 
$4,666 94 and costs of both courts. : 


Wy y, J., dissenting. Article 594 of the Code of Practice provides, 
that from the moment citation of appeal is served on the appellee, the 
appellant can not withdraw the appeal, ete. Article 595 provides that 
appellant may withdraw his appeal, on motion in the lower court, 
before the appellee has been cited, and in such case he may renew the 
appeal within the time allowed for taking an appeal. Article 596 
says: ‘If, on the execution of the judgment of the appellate court, 
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there is not sufficient property of the appellant to satisfy the judgment 
and costs, the appellee may obtain judgment against the surety given 
by the appellant; provided, that no suit shall be instituted against 
such security, until the necessary steps shall have been taken to 
enforce payment against the principal.” And the language of article 
597 is: “‘ The rules provided in the preceding articles shall govern all 
appeals to the Supreme Court, whether the same be taken from judg- 
ments rendered by district courts or parish courts.” 

Now, if the rule stated in article 596 is to govern or shall apply to 
all appeals to the Supreme Court, are we not bound, by the express 
command of the lawgiver, to apply it to this case, where a surety is 
sued and sought to be made liable on an appeal bond ? 

Article 596 must apply to this suit upon a suspensive appeal bond 
from an order of seizure and sale, because, in precise terms, article 597 
declares it shall apply to all appeals to the Supreme Court. The 
article is clear and free from ambiguity. There is no room for con- 
struction, or for an argument supporting the views of the majority of 
the court, based upon convenience and the equitable rights of the 
parties. The rights of the parties have been fixed in precise terms by 
the law, and this we must administer to them as we find it. 

By article 596, which I have quoted and which I regard as the law 
of the case, the appellee may obtain judgment against the surety on 
the appeal bond, if, “‘on executing the judgment of the appellate 
court, there is not sufficient property of the appellant to satisfy the 
judgment and costs ;” ‘‘ provided that no suit shall be instituted against 
such security, until the necessary steps shall have been taken to 
enforce payment against the principal.” 

Here the appellee has executed the order of seizure and sale, affirmed 
by the Supreme Court, and there was not sufficient. property of the 
appellant (embraced in the mortgage) to satisfy the judgment and 
costs: And without taking necessary steps to enforce the payment of 
the balance of the debt against te principal, the appellee rushes into 
court with a rule and proposes to take judgment against the surety. 

Appellee has complied with one clause of article 596; she has 
enforced the order of seizure and sale against the mortgaged property 
of the appellant and found it insufficient to pay the judgment and 
costs, but she has in no sense complied with the other clause of that 
article contained in the proviso, which is: ‘‘ That no suit shall be in- 
stituted against such security until the necessary steps shall have been 
taken to enforce payment against the principal.” 

Now, I take it that this proviso is a most important part of the 
article; it was not thrown in as a high sounding and meaningless 
clause, in order to round off the article. 
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Appellee has complied with one clause and ignored the other; and 
in this, it seems to me, she has been sustained by the majority of the 
court. 

I can not see how the appellee has complied with the proviso, the 
condition precedent to suing the security. How has she taken “the 
necessary steps to enforce payment against the principal?” Has she 
sued the principal? She has not. Has she shown the insolvency of 
the principal and, therefore, her right to be exonerated from suing 
him, because the law does not require a vain thing? There is no proof 
in the record showing the insolvency of the principal. 

In my opinion the clause “necessary steps to enforce payment 
against the principal,” means necessary legal steps; a suit, judgment 
and an attempt to make the money on execution. This the appellee 
Has not attempted todo. She asks to be excused from complying with 
the law (the proviso of article 596), on the ground that it would be 
inconvenient, that great delay might occur in suing the principal, 
because he might take an appeal, etc. To this my reply is, that an 
argument of inconvenience or hardship accruing to the appellee can 
not be opposed to or be made to override an express provision of law. 

Besides the rule of practice stated in article 596 of the Code of Prac- 
tice, which plaintiff has failed to comply with, I find the same require- 
ment in article 3066 of the Revised Code, under the title of suretyship. 
That article declares that: ‘‘A judicial surety can not demand the dis- 
cussion of the property of the principal debtor. But no suit shall be 
instituted against any surety on an appeal bond, nor on the bond of 
any administrator, tutor, curator, executor or syndic, until the neces- 
sary steps have been taken to enforce payment against the principal.” 
Have the necessary legal steps been taken to enforce payment against 
the principal, in the case at bar? They have not. Then by the 
express terms of the prohibitory law quoted, plaintiff can not sue the 
defendant representing the surety on the appeal bond. 

I also object to the conclusion of my learned associates, because in 
my opinion, it, in effect, makes the condition of the surety on a suspen- 
sive appeal bond in an order of seizure and sale more onerous than that 
of the principal, thereby subverting an important principle of the law 
of suretyship and the express provision of article 3037 of the Revised 
Code. 

For the payment of the balance due after exhausting the mortgaged 
property, the principal is only suable by the appellee in a personal 
action; he must be cited and be permitted to enjoy all the delays of 
an ordinary suit. The surety, however, is not thus favored ; he is pro- 
ceeded against summarily by rule; he is not cited; he can not enjoy 
the delays accorded to the principal. The money may be made speed- 








NEW ORLEANS, NOVEMBER, 1875. 


Whan v. Irwin, Tutor, et al. 








ily of him; but no summary remedy is given by which he can recover 
from the principal that which he has been compelled to pay on his 
account. I am slow to believe that the lawgiver gives the creditor a 
more summary remedy against the surety than he has against the prin- 
cipal. It looks to me like changing the position of the surety and 
principal, or making the position of the former more onerous than the 
latter. 

The question was never presented to this court before. It is an 
important one. If the conclusion of the majority of the court is 
adhered to as the true exposition of the law, the result will be, that 
after the mortgaged property has been sold on an order of seizure and 
sale that has been affirmed on appeal, no appellee will hereafter sue 
the appellant for the balance due him; he will proceed at once by rule 
against the surety on the appeal bond, and leave the latter to make 
the money as best he can from the principal debtor. 

In view of article 596 of the Code of Practice, and also the express 
provision of article 3066 of the Revised Civil Code, I adhere to the 
Opinion expressed in our former decision of this case, that the surety 
can not be made liable until all legal means have been exhausted 
against the principal. 

When judgment has been recovered against the principal for the 
balance due to the plaintiff and the money can not be made on execu- 
tion, a rule will lie and the surety can be made liable, but not till 
then, unless by insolvency it would become useless to sue the prin- 
cipal. 

If the principal should appeal, as in the case supposed by counsel 
for plaintiff, and another suspensive appeal bond were given, the 
result would be, according to my view of the law, the appellee would 
have recourse against the surety on each of the bonds for the payment 
of the debt, it the principal could not be made to pay after taking ne- 
cessary legal steps. But if the money could be made on execution out 
of the principal, neither of the sureties on the two bonds would be 
liable. 

Much stress is laid on the case of Ailey v. Hawthorn, 1 An. 122, 
which decides: that the creditor is not bound to discuss the whole 
estate of the principal. He is in no case bound to do more than take 
out an execution, and where, in consequence of a change in the con- 
dition of the estate of the principal, it can not be reached by that pro- 
cess, no act is required on the part of the creditor to secure his imme- 
diate recourse against the surety. I entirely concur in the soundness 
of that decision; but I fail to perceive its application to this case. 

Unless by a stretch of fancy it should be supposed that a change 
has happened in the condition of the principal, so as to put his prop- 
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erty beyond the reach of execution, when the mortgaged property has 
been sold and the executory process can not be directed toward other 
property of the principal. This is a mere falacy. Executory process 
exhausted against the mortgaged property, can not for the balance 
due the creditor, be directed against the other property of the prin- 
cipal, if he were a millionaire. The wealth, solvency or pecuniary 
condition of the principal is a matter of total indifference. The resi- 
due of the money can not be made on execution, after the sale of the 
mortgaged property, not on account of any change of condition of the 
principal, but solely because the law does not allow an execution to 
issue for the balance due after exhausting the mortgage, until a judg- 
ment has been rendered for such balance. In the case at bar the 
money can not now be made on execution because there is no judg- 
ment against the principal. 

The insolvency or change of condition of the principal is not in this 
case. 

Here the sole question is, can the surety on a suspensive appeal 
bond in an order of seizure and sale, be proceeded against by rule fot 
the balance due after exhausting the mortgage, where no personal 
judgment has been rendered against the principal for said balance, 
and where it is not shown that a change has happened in the condition 


of said principal so that the money can not be made on execution 
against him. 

For the reasons stated and those given in the first opinion of this 
court in this case, I dissent. 


HowELt, J., dissenting. I concur in the dissenting opinion of Mr 
Justice Wyly as to the right to proceed against the surety on the ap- 
peal bond as was done in this case. 
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No. 3500. 
Witii1am McCussin, Tutor, v. SamueL Hastines. 


This suit is instituted by the husband of the deceased and the father of her child, a minor, 
against the defendant, a druggist, to make him responsible in damages for the death of 
this woman, the allegation being that the prescription was improperly compounded. 
The damages are claimed in his name and that of his child. His damages, if he is en- 
titled to any, is the amount expended by him for medical and other services subsequent 
to the giving of the noxious enema and for the funeral expenses. The right to damages 
on the part of the child is that which he inherits from his mother. ‘ 

The defendant’s exception to plaintiff's demand, on the ground that the petition disclosed no 
cause cf action, was a peremptory one and could be pleaded at any time during the pro- 
gress of the trial. The grounds on which the exception rested were, that it was not 
alleged that the damage complained of was suffered through the fault of the defendant, 
and such allegation is necessary before that fault could be proved ; and also, because 
plaintiff did not state that defendant, as employer, might have prevented the act which 
caused the damage, and did not do it. 

Defendant excepted to the order allowing plaintiff to amend on the aforesaid points. The 
exception can not be maintained. Amendments are always allowed in the discretion of 
the court. 

The demand is the test to interrupt prescription, and not the sufficiency of the allegations 
which support it. 

If the allegations were sufficient to imply fault on the part of defendant, the use of the very 
word itselt was not necessary to fix the responsibility on defendant. If he could have 
prevented the act, as is alleged, and did not, he was necessarily in fault. 

The clause in which plaintiff, as tutor of the minor, claimed ten thousand dollars damages 
suffered by said minor personally, in the loss and deprivation of the care, education, 
assistance and love of his mother was, on motion, properly struck out by the judge a quo. 

The action, so far as the minor is cencerred, is the right of action which his mother had 
against the defendant for the suffering that was caused her by the defendant's employe, 
and which he inherited.. He has no claim against him for the loss which he suffered 
through his mother’s death. 

The judge a quo erred in striking out. the clause in which plaintiff, in his individual capacity 
and on his own behalf, claims damages for actual expenses, loss of the assistance and 
services of his wife in business, and for personal sufferings in mind for the loss of his 
wife, caused by said criminal mistake. Defendant is responsible for all the expense and 
damage which plaintiff suffered subsequent to the giving of the enema. 

Defendant's objection on the ground that the certificate of death given by the physician 
states that the woman died of yellow fever, and that the plaintiff caused it to be publish- 
ed in the newspapers, is not well founded. In so far as the certificate is concerned, that 
was no act of the plaintiff's. As regards the notice, she might have died of the yellow 
fever, and still her death from that disease might have been caused by the enema. 
Although very ill, the deceased had at least one chance for ber life, which was taken 
away by the fatal ministering of a violent substance. 

Although absent from the city, the defendant was nevertheless responsible for the act of his 
servant. Admitting the competency of the servant, the responsibility of the employer 
would be none the less. 


PPEAL from the Fourth District Court, parish of Orleans. Théard, 
J. Hornor & Benedict, F. W. Baker, Cotton d& Levy, for plaintiff 
and appellant. James McConnell, for defendant and appellee. 
MorGan, J. On Monday the twenty-sixth August, 1867, the wife of 
William McCubbin was attacked with ;ellow fever. A physician was 
immediately called in, and the patient was placed under the charge of 
@ nurse. 


Ov the Wednesday following she was quiet. About one o’clock of 
that day the physician ordered her an enema. We are satisfied from 
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the evidence that the enema as ordered was to have been composed as 
follows: Sulphate of quinine thirty grains, mucilage of gum arabic 
four ounces, camphor water four ounces, Batley’s sedative solution, 
thirty or sixty drops, to be administered one-half as soon as received, 
the other in an hour after. We ascertain the component parts of the 
prescription from the testimony of the physician, as the prescription 
itself could not be found in the defendant’s shop where it should have 
been kept. The prescription was ordered by the physician to be com- 
pounded at the defendant’s shop. The husband of the deceased took 
it there. He handed it to an employe. After it was compounded he 
purchased an injection pipe, paid for both, and left. He gave them to 
the nurse. She administered a portion of it. The effect seems to have 
been instantaneous. It threw the unfortunate woman into spasms 
and convulsions, causing her to purge and vomit at the same time. 
The attending physician was immediately sent for. He could not be 
found, and only reached his patient late at night. He did all that 
his science allowed him to do for her relief. He called in another 
physician. Their efforts were fruitless. Two days after the patient 
died. 

This suit is instituted by the husband of the deceased and the father 
of her child, a minor, against the defendant to make him responsible 
in damages for the death of this woman, the allegation being that the 
prescription was improperly compounded. 

The evidence leaves no doubt on our mind that spirits of camphor 
was substituted for camphor water; that the sufferings of the woman, 
which are shown to have been intense, were caused by this mistake, _ 
camphor water being a very innocent preparation ; spirits of camphor 
being a decoction of camphor and alcohol; and that it contributed to a 
large extent, if it did not absolutely cause the death of the patient. 

The prescription was not compounded by the defendant. At the 
time it was put up he was not in the city. The clerk had not been 
employed by him. His services bad been engaged by his brother. 
The defendant is none the less responsible for his acts. The employ- 
ment was authorized, and his responsibility for the acts of his 
employes can not be disputed. 

The case was twice tried before a jury in the Fifth District Court. 
It was then, by consent, remanded to the Fourth District Court and 
submitted to the judge alone. He decided in favor of the defendant, 
and the plaintiff has appealed. 

In his own name plaintiff claims damages for the necessary expen- 
ses incurred by him consequent upon the death of his wife, for the 
loss of time it occasioned him, from the loss of his wife’s services, and 
for the wrongs inflicted upon his feelings. 
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As tutor to his minor child he claims that, from the agonies endured 
by his wife she suffered heavy damages, and that her right of action 
therefor has been transmitted to her heir, and that her death, which 
he lays at the defendant’s door, having deprived the child of a mother’s 
care, he is responsible in damagee on that account. The aggregate 
ampunt claimed from the defendant is $35,000. 

His damages, if he is entitled to any, is the amount expended by 
him for medical and other services subsequent to the giving of the 
enema, and for the funeral expenses. 

The right to damages on the part of the child is that which he in- 
herits from his mother, 

The defendant filed a peremptory exception to plaintiffs demand, 
op the ground that the petition disclosed no cause of action. This 
exception was filed after the jury had been impanneled. The grounds 
upon which it rests are, first, ‘‘ because it is not alleged that the dam- 
age complained of was suffered through the fault of the defendant, 
and it is necessary it should be alleged to be the defendant’s fault 
before that fact could be proved,” and second, “ because it (the peti- 
tion) does not state that the defendant, as employer, might have pre- 
vented the act which caused the damage, and did not do it.” The 
exception was sustained, but the plaintiff was allowed to amend. 
Plaintiff excepted to the ruling of the court which maintained the 
exception. Defendant excepted to the order allowing plaintiff to 
amend. Both rulings were correct. The exception was a peremptory 
one and could be pleaded at any time during the progress of the trial. 
Amendments are always allowed in the discretion of ‘he court. 

After the amendment was made, defendant then pleaded the pre- 
scription of one year. The plea was properly overruled. The demand 
was made within the year of the alleged tort. The demand is the test, 
and not the sufficiency of the allegations which support it. 

But the defendant still contends that the amended petition is defect- 
ive, because it des not allege that he was in fault. The allegations 
are, that the death of the deceased was caused by te negligence of 
the defendant’s clerk, and that he, the defendant, might have prevent- 
ed the act complained of, but did not do so. If the act which caused 
the damage was done by the defendant’s cle:k, and the defendant be 
responsible therefor, and the defendant could have prevented it, but 
did not, then clearly it was by the fault of the defendant that the dam- 
age occurred, and the use of the word fault was not a necessary alle- 
gation to fix the responsibility upon him. If he could have prevented 
the act, and did not, he was necessarily in fault. 

On the trial the defendant moved to strike out the second and third 
causes of action as stated in the petition, which were: 
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Second—*‘ Also, as tutor of his minor, for ten thousand dollars dam- 
ages, suffered by the minor, personally, in the loss and deprivation of 
the care, education, assistance and love of his mother.” 

Third—“In his individual capacity, and in his own behalf, for five 
thousand dollars damages, for actual expenses, loss of the assistance 
and services of his wife in business, and for personal sufferings in 
mind for the loss of his wife, all caused by said criminal mistake.” 

The judge ordered them stricken out. As regards the second, his 
ruling was ¢orrect. The action, in so far as the minor is concerned, is 
the right of action which his mother had against the defendant for the 
suffering which was caused her by the defendant’s employe, aud which 
he inherited. He has no claim against him for the loss which he suf- 
fered through his mother’s death. With regard to the third objection, 
the court erred. Defendant is responsible to the plaintiff for all the 
expense and damage which he suffered subsequent to the giving of the 
enema. 

The first objection which the defendant raises to the plaintiff’s de- 
mand on the merits is, that the certificate of death, given by the physi- 
cian, states that she died of yellow fever, and that the plaintiff caused 
it to be published in the newspapers that she died of yellow fever. 

In so far as the certificate is concerned that was no act of the plain- 
tiffs. As regards the notice, she might have died of yellow fever and 
still her death from that disease might have been caused by the 
enema. If a pistol had been fired into some fleshy part of her body 
while she was laboring under an attack of fever, the ball itself might 
not have produced death, but the shock by aggravating the fever 
probably would. Under these circumstances she would have died of 
yellow fever, but her death would have been superinduced by the 
shot. Soin this case. The deceased was suffering under an attack of 
yellow fever. It was a violent attack. Quiet apd repose were of all 
things most necessary to her safety. She was dangerously ill, it is 
true. But she had at least one chance for her life, und the injecting 
of this violent and exciting substance into a pariicalarly sensitive 
portion of her body, took, in our opinion, from the unfortunate woman 
the one chance which was left to her. She died, it is true, from yellow 
fever, but it was the enema which made the fever rv-sult fatally. 

The next ground of detense is, that defendant can not be condemned, 
unless the plaintiff proves that he was some way iu fault, and that he 
really might have prevented the act which caused the damage. In one 
sense it was impossible for him to have prevented the calamity, 
because he was not in the city. But, if.a master is only to be held 
responsible for the act of his servant when he might have prevented 
the act and did not, there would be no responsibility in the principal, 
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except for such acts as were done in his presence. If this were the law, 
if the driver of a carriage owned by the keeper of a public stable, 
wantonly ran into and destroyed the carriage of another, the owner of 
the public carriage would not be held responsible for the damage 
caused by his servant, because it was no fault of his that the other car- 
riage was run into. If a man is run over by a careless car driver, the 
company in whose employ the driver is, can not be held responsible, 
because it was not the company’s fault. But we know that this has 
never been considered law, and that where injuries have occurred as 
the result of carelessness on the part of the employes of such parties, 
the principals have been made to respond in damages. He further 
attempts to exculpate himself, from the fact that the clerk who com- 
pounded the prescription was reputed to be a competent druggist. To 
a certain extent he has established this: that is to say, he has produced 
a number of witnesses who testify in that direction. But there is one 
recommendation which he did not have, and that wasa diploma. It 
is not pretended that he was a graduate in pharmacy from any medical 
institute. 

It may, however, be assumed that he was competent. The defend- 
ant’s liability would be none the less certain. The defendant is himself 
represented as being a most competent druggist. If he had made the 
mistake, would his proficiency in his calling shield him? or would it 
not rather aggravate the fault? Incompetency and carelessness—and 
such mistakes, arise from one or the other of these causes—result in 
the same way. Eitber or both produce suffering and sometimes death. 
And can it be that if a physician should prescribe for his slightly 
ailing patient a small quantity of calomel and soda, and the druggist 
were to subsiitute arsenic for soda, that he could shield himself from 
the consequences which might result, by saying, if the prescription ' 
was compounded by himself, that it was a mistake, and if the act of 
his servant that he could not have prevented it? The law does not 
place a community in the position of being poisoned by mistakes, with 
no one to be held responsible therefor. If it was the master who did 
the wrong, the master is responsible. If it was his servant who did 
it, he is still responsible, for the master is responsible for the acts of 
his servant when done in the course of his usual employment. 

The last serious defense set up is, that the enema did the patient no 
harm. Many physicians were examined upon this point, and counsel 
for defendant, in the very able brief which he furnished us, says: 
“With surprising unanimity, these physicians, every one of whom 
have had large experience in the treatment of yellow fever, declared 
the effect would have been beneficial rather than injurious.” 

As we have said before, Mrs. McCubbin was taken ill on Monday, 
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the twenty-sixth of August. On the Wednesday following the enema 
was administered. Up to this time the patient had been quiet. The 
nurse says that, turning into the third day the fever began to abate 
and the physiciau said he found her much better; that he was going 
to order a mixture which would act like a charm, as she was not sweat- 
ing freely enough. The enema came, and this is how the nurse, who 
administered it, describes its effects: ‘As soon as I gave it to her she 
commenced to complain; she said, ‘Oh nurse! don’t give me any 
more, for God’s sake! it will kill me.’ I suppose I gave her one-third 
of it; she was complaining all the time. I set the cup down on the 
bed and called MeCubbin (who had left the room at his wife’s request 
when the nurse was about to administer the enema) and told jim the 
injection made her very ill. It made her that ill it threw her into 
spasms. She commenced throwing up and purging down, and was in 
great agony, but got easier afterwards.” 

McCubbin swears that, when he got up stairs, his wife was straight- 
ened out and almost black in the face, and apparently in spasms or a 
fit. He says: ‘I put my hands underneath her to raise her from the 
bed; she worked in the spasms about three minutes, and in her spasms 
both purged and vomited at. the same moment, which seemed to give 
her some ease. ‘Oh my God, Will,’ she said, ‘what have you given 
me? Iam allon fire! I am burning!’ And so she kept on. You 
could hear her until ten o’clock at night a block off, and she had never 
made a moan before.” 

The attending physician was sent for immediately. It was a season 
of calamity. The physician was in full practice, and, hurrying as he 
was, from patient to patient, could not be found. Late in the night he 
came of his own accord. Discovering her condition, he immediately 
‘denounced the mistake which had been made; said to several who 
were present, and at various times, that the injection had injured her; 
took the bottle himself to the druggist to see whether, per chance, he 
had made the mistake in writing out the formula, and is shown to 
have said that, but for the injection, his patient would have done well. 
He did all in his power to remedy the evil which had been done. 
Nothing that was tried for her relief succeeded. She sank gradually 
from the time the enema was administered until three days afterward, 
when she died. 

When scientific gentlemen undertake to tell us, under such a state 
of facts, that the enema, as administered, was a benefit to the patient 
instead of an injury; that a substance as powerful as alcohol, in which 
camphor, a violent stimulant, has been dissolved, can be injected into 
one of the tenderest parts of the human frame, when the patient is 
sufferiug from a severe attack of such a disease as the yellow fever is, 
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without doing any harm, but, on the contrary, doing good, we see in 
our mind’s eye the unfortunate victim upon whom the experiment has 
been tried, as she is described by the witnesses, writhing in agony, 
dying, dead, and we say that that dreadful fact alone destroys all their 
theories ; and we think that he who, by himself or those for whose acts 
he is responsible, caused this agony, not to say death, should be made 
to answer for the suffering which he caused. 

As regards the damages, the plaintiff has not shown what he 
expended, and therefore we can give him no judgment. As to the 
minor child, we think he should receive twenty-five hundred dollars, 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be avoided, annulled and reversed, and it is now 
ordered, adjudged and decreed that there be judgment in favor of the 
plaintiff, William McCubbin, in his capacity as tutor to his minor 
child, William James McCubbin, and against the defendant, in the 
sum of twenty-five hundred dollars, with legal interest from judicial 
demand, and costs of suit in both courts. 


Wry, J., dissenting. The physicians who testified in this case all 
agreed that if the mistake had occurred in filling the prescription, and 


spirits of camphor instead of camphor water had been used, it would 
have improved the prescription and the result would have been bene- 
ficial instead of injurious to the patient. The opinion of experts is 
evidence. And according to this evidence, no injury resulted from the 
alleged mistake of defendant’s clerk. The case should be decided 
according to the evidence in the record, and from it it appears no 
damage was done. Besides, the proof fails to establish with legal cer- 
tainty the fact that a mistake occurred. Both a mistake and an injury 
must be shown in order to recover. I dissent in this case. 
Rehearing refused. 
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No. 2931. 
Tapary & Amory v. T. F. THIENEMAN. 


The question in this case is, whether the defendant had a right to dispose of a certain lot of 
cotton which he had sold to plaintiffs and which plaintiffs tailed to receive, to have 
weighed, and to pay for, within a reasonable time anc according to practice and the cus- 
tom of trade prevailing in New Orleans, which allows only a delay of three to five days 
at the utmost for doing what is necessary to compel the execution of the contract. 

It appearing, under the circumstances of the case, that the seller was sedulous, if not 
importunate, in his endeavors to close the sale, and that he extended to its utmost limits, 
the period usual after a sale for receiving and paying, and it appearing also, on the other 
hand, that the buyers continued tardy and inactive until the sixth of January about 
receiving, and paying for the cotton which they had purchased on the twenty-ninth of 
December preceding, and until defendant’s patience, as he expressesit, ‘“‘was at an end,” 
it results that plaintiffs have no right to recover what they claim to be due to them by 
defendants. 


PPEAL from the Fourth District Court, parish of Orleans. Théard, 
J. Breaux, Fenner & Hall, for plaintiffs and appellants. 2. Ber- 
mudez and O. F. Olaiborne, for defendant and appellee. 

TaLiAFERRO, J. The plaintiffs sue the defendant for twenty-five 
bales of cotton which they allege they purchased from him and which 
he has failed to deliver in pursuance of the contract. They claim dam- 
ages also for the non-performance of the engagement on his part. The 
cotton sued for was sequestered and afterwards released under bond 
and sold by the defendant. Subsequently, during the progress of the 
suit, the plaintiffs in an amended petition, prayed judgment for $562 50 
as damages arising from the failure of the defendant to deliver the 
cotton at the time agreed upon, and they limit their demand to this 
sum in damages. The answer admits that the defendant sold to the 
plaintiffs twenty-five bales of cotton but avers that the plaintiffs failed 
to cause the cotton to be weighed on his order of delivery and to pay 
for it within the usual delay of three days and which never exceeds 
five days, without the formal consent of the factor; that defendant 
upon this failure of the plaintiffs to receive, weigh and pay for the 
cotton in conformity with commercial usage, had the right to retract 
and refuse to deliver it. The defendant had judgment in his favor 
and the plaintiffs have appealed. . 

A number of witnesses versed in the cotton trade and acquainted 
with the usages and sales by which cotton is sold in the New Orleans 
market, was examined on the trial of the case. They agreed generally 
as to the custom and practice in conducting sales of this staple, but 
there was less uniformity among them in their views regarding the 
compliance with the established custom by the parties litigant in this 
The facts seem to be, that the plaintiffs bought the cotton on the 
twenty-ninth of December and defendant expressed a desire that they 
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should receive it as soon as possible, giving to them as usual an order 
for the delivery of the lot of cotton purchased by them. It is shown 
that the defendant, from time to time, up to the fifth of January, 
called upon the purchasers, urging them to receive and pay for the 
cotton, the plaintiffs all the while deferring the matter, saying they 
had not had time to attend to it, that it would be received as soon as 
possible, etc. ; and on one occasion being called upon to know when 
the purchasers would receive the cotton, one of them answered gruffly: 
**T will receive it whenever it suits me, whenever I am at leisure. ” 

On the evening of the fifth of January, however, the plaintiffs noti- 
fied the defendant that they had given positive instructions to their 
“‘classer”’ to receive the cotton the next day, the sixth of January. 
On that day at ten o’clock, A. M., the defendant gave the plaintiffs 
notice that unless they intended to receive the cotton by twelve o’clock 
of the same day, he would give orders not to deliver it. The cotton 
was sold at the price of twenty-three and three-quarter cents per 
pound. A short time afterward it went up to twenty-eight and 
three-quarter cents. The purchase was advantageous to the plaintiffs, 
and there is no ground for supposing they were in bad faith in delay- 
ing to receive the cotton, however dilatory they may have been. Ii is 
contended on their part that they were entitled to the whole period of 
business hours of the last day within which to receive the cotton; that 
or the ground that the seller had the right, after the procrastination 
of the purchasers to receive, to give them notice of his intention to 
terminate the contract in the event of their failure within a specified 
time to comply on their part, still he should have given a reasonable 
time for the compliance, which they insisthe did not give. It is not 
shown that it was impossible, or even that it would have been exceed- 
ingly difficult or inconvéhient for the plaintiffs, to have gone or sent a 
person to the cotton press and received the twenty-five bales in two 
hours’ time. The seller appears to have been sedulous, if not impor- 
tunate, in his endeavors to close the sale, and to have extended the 
period, usual after a sale for receiving and paying, to its utmost limits. 
The buyers, on the other hand, continued tardy and inactive until the 
sixth of January, when the defendant’s ‘‘ patience,” as he expressed 
it, ‘‘ was at an end.” Tbe short quarters then given, we think under 
the circumstances, the plaintiffs should have submitted to. 

We think the decree of the lower court correct. It is therefore 
ordered that it be affirmed with costs. 
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This court can not perceive how a taxpayer can justly complain that the levying of a tax is 
unequal, because some property in the State has been omitted in the assessment, either 
through inadvertence or because it is supposed to be exempted by an unconstitutional 
law; for the effect would be the same. 

Probably there never has been an assessment which embraced all the property of the State, 
but that fact did not render the assessment unconstitutional. When the omission is dis- 
covered, the property must be assessed, for the constitution and laws require that all 
property shall be assessed. 

Certain questions discussed in this controversy can not be considered by this court, as they 
do not relate to the legality or unconstitutionality of the law, but relate to questions of 
fact, such as whether the Auditor made accurate calculations for the purpose of the 
assessment for taxes, or exceeded his authority, as the amount in dispute is less than 
five hundred dollars; wherefore this court has not jurisdiction for that purpose. 

The defendant can not raise the question concerning the legality of the warrants, to pay 
which the one mill tax is said to be levied, as the holders of said warrants are not parties 
to this suit; and the amount of revenues to be raised is a matter within the Legislative 
discretion. , 


PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. A. P. Field, Attorney General, and F. O. Remick, 
Assistant Attorney General, for plaintiff and appellee. J. G. Devereuz, 
for defendant and appellant. 
Lupe.ine, C. J. This isa suit by the State for $150 50, taxes due 
by defendant for the year 1871. This case is, therefore, appealable 


only on the ground that the tax is alleged to be unconstitutional. 

The ground upon which the tax is alleged to be’ unconstitutional is, 
that “household goods, silver plate, jewelry, and mechanics’ and 
laborers’ tools, to the amount of five hundred dollars in each house- 
hold” are exempted from taxation. This question was decided in the 
case of Morrison v. Porter Larkin, tax collector, 26 An. 699. The 
court said, ‘‘ While the exempting of the property in contravention of 
the constitution may be void, the levying of the tax is constitutional.” 
And the court said further, “‘ There is then no inequality of which the 
plaintiff can complain.” We adhere to the opinion then expressed. 
We can not perceive how a taxpayer can justly complain that the 
levying of a tax is unequal, because some property in this State has 
been omitted in the assessment, either through inadvertence or because 
it is supposed to be exempted by an unconstitutional law, for the 
effect would be the same. We imagine that there never has been an 
assessment which embraced all the property of the State; but that fact 
did not render the assessment unconstitutional. When the omission 
is discovered the property must be assessed; for the constitution and 
laws require that all property shall be assessed. The other questions 
discussed in appellant’s brief can not be considered by this court, as 
they do not relate to the legality or constitutionality of the law, but 
they relate to questions of fact, such as whether the Auditor made 
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accurate calculations for the purpose of the assessment, or exceeded 
his authority, as the amount in dispute in this case is less than five 
hundred dollars. This court has not jurisdiction in the case for that 
purpose. Nor can the defendant raise the question concerning the 
legality of the warrants, to pay which the one mill tax is said to be 
levied, as the holders of said warrants are not parties to this suit, and 
the amount of revenues to be raised is a matter within the legislative 
discretion. 

It is therefore ordered that the judgment of the lower court be 
affirmed with costs of appeal. 


HowE tt, J., concurring in the decree. I think we have jurisdiction 
of the case in so far as the constitutionality or legality of the tax is in 
contestation, whatever may be the amount. Constitution, article 74. 

The defendant is taxed on real estate only, and he says the tax is 
unconstitutional because $500 of movable property is exempted, which 
if included in the assessment would make the rate less. 

If it be unconstitutional to exempt any portion of the movable prop- 
erty, it will not relieve defendant from the tax in this case, because 
the tax as to all other property is in accordance with the law, which is 
not unconstitutional in whole, but only as to the exemption, if at all. 
This is the principle in the case in 24 Cal. 433, cited by him. We have 
also applied the same principle in more than one case. And the rate 
of taxation is a legislative matter. 

He next contends that the Auditor has not made an accurate calcu- 
lation of the rate of taxation necessary to pay the interest on the 
bonds of the State, as he is directed to do in act No. 42 of 1871, under 
which this tax is levied and collected. 

The legal authority of the Auditor to make this calculation is not 
questioned, but it is said he has levied a larger rate than is necessary. 
On this point I must concur with the Chief Justice that our jurisdic- 
tion depends on the amount involved in this suit. It is simply a ques- 
tion of fact and not a legal or constitutional power or right. If the 
calculation is correct, it is conceded that the tax is constitutional, and 
whether it is correctly made or not is a question of fact, and the 
amount of defendant’s tax involved in this suit does not give us juris- 
diction of the case. 

I agree also with the Chief Justice that we can not declare the one 
mill tax, levied to pay certain outstanding warrants, illegal or uncon- 
stitutional, because proper parties are not before us. . 

As to defendant’s bill of exceptions, he says, all that is material or 
as much as he thinks necessary to his case, is in the record and an- 
nexed to his bill, and he says it will therefore be unnecessary to re- 
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mand the case. The only objection made to the evidence was, that no 
evidence was admissible to sustain the grounds of defense as set out. 
In the view I take of the case, I think it unnecessary to pass on this 
bill of exceptions. 

I concur in the decree. 


WYLy, J., dissenting. The defendant resists the payment of his taxes 
for the year 1871 on the following grounds: 

First—Act No. 42 of the acts of 1871, under which the levy was 
made, violates article 118 of the constitution, because paragraph seven 
of the second séction thereof exempts from taxation ‘‘ household goods, 
silver plate, jewelry, and mechanics’ and laborers’ tools to the amount 
of five hundred dollars, in each household.” 

Second—Said act violates article fifteen of the constitution, vesting 
the legislative power of the State in the General Assembly, because 
the eighth section thereof makes it the duty of the Auditor, in order © 
to provide for the payment of the annual interest on all the State 
bonds, “at the end of each and every year, or as soon thereafter as he 
shall receive the assessment rolls, to determine, by accurate calcula- 
tion, what rate of taxation on the total assessed value of all the 
movable and immovable property in the State will be sufficient fo pay 
the interest becoming due annually on all the bonds issued by the 
State, or those that may be issued hereafter; and said tax, as ascer- 
tained and fixed, is hereby levied on all the movable and immovable 
property that may be assessed in this State.” * * * 

Third—Assuming the constitutionality of the power conferred on the 
Auditor, he has failed to exercise it according to the terms of the law 
by making an ‘‘ accurate calculation” for the purpose of raising a fund 
to pay the interest on the bonded debt of the State; that he has inten- 
tionally fixed an excessive rate of taxation, for purposes not contem- 
plated in the law, “thereby attempting to extort from petitioner, in 
common with other taxpayers, the enormous excess of $450,000” over 
and above the sum required to pay the interest on said bonded debt. 

Fourth—The one mill tax levied under act No. 81 of the acts of 1872 
is void, because said act is repugnant to the constitutional amendment 
limiting the State debt to $25,000,000, and also repugnant to article 
114 of the constitution, the object of levying the tax not being 
expressed in the title. 

The defendant sought to introduce evidence in support of the aver- 
ments of his answer, which he clearly had the right to do, and it was 
rejected by the judge on the ground ‘‘ that no evidence was admissible 
to sustain a plea or defense to a suit by the State for taxes, founded on 
the alleged nullity either of the assessment rolls of the State, or of the 
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whole or of a part of the levy of taxes; that is, on the ground of their 
being repugnant to the constitution of the State, or inconsistent with 
statutory law.” 

How could the defendant establish his constitutional objection to 
the assessment of one mill under act No. 81 of acts of 1872 if he be 
denied the right to prove that the State debt exceeded $25,000,000, 
when the debts were contracted which act No. 81 contemplates to pay ? 

How could the defendant, without proof, establish his averment that 
the Auditor has not made an accurate calculation of the rate of taxa- 
tion on the appraisement of the movable and immovable property in 
the State, as required by act No. 42 of the acts of 1871, and that he 
has intentionally fixed an excessive rate, so that the total amount 
raised thereby will be $450,000 in excess of the sum required to meet 
the funded debt of the State? 


It is manifest that the defendant was entitled to introduce proof in 
support of the averments of his answer, and that his bill of exceptions 
was well taken. It would be useless to cite him to trial, if he had not 
the right to introduce proof to establish his defense. The question is 
not whether his proof would be sufficient to establish the defense; it 
involves a principle vastly more important, namely, whether a defend- 
ant shall be condemned who has been denied the right accorded in 


every court of justice in the civilized world, the right to introduce 
competent evidence in his own behalf. 

The fact alleged in the answer that the Auditor has intentionally 
fixed a tax upon defendant and other taxpayers of $450,000 in excess 
of the sum required to meet the interest on the bonded debt of the 
State, is a fact necessary to be established by proof, in order to deter- 
mine the legality of the tax The law makes an appropriation suffi- 
cient only to meet the interest on the bonded debt of the State, and 
requires the Auditor, as an accountant, to make an “ accurate calcu- 
lation” and fix the rate of the tax thus appropriated. 

Now if the Auditor fixes, intentionally, a tax at $450,000 in excess 
of this requirement, he fixes a tax to that extent beyond the appro- 
priation, and it is illegal. How is the deféndant to show this illegality 
in the tax, if he is debarred from pi oving the fact alleged by him ? 

A tax, $450,000 beyond the appropriation, is pro tanto as illegal as 
one wholly beyond the appropriation. And a tact necessary to estab 
lish the one is just as admissible as a fact necessary to establish the 
other. Any tax beyond the amount authorized by law is illegal, and 
the fact can be shown regardless of the amount involved in the suit 
In a tax case, law and fact are so intermingled that it is almost im- 
possible to separate them. 

But I take the position that in a tax case this court has jurisdiction 
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of the whole case, law and fact, and this court has never heretofore 
held differently. The jurisdiction of this court is fixed in the unam- 
biguous language of article 74 of the Constitution. There the plain 
distinction is drawn between civil and criminal cases. In the former, 
law and fact are both revisable, on appeal, by this court. In the latter, 
only questions of law are revisable. This is the marked distinction 
between civil and criminal cases, so far as the appellate powers of this 
court are concerned. If the framers of the constitution had intended 
tax cases, or any class of tax cases, to be revisable only on questions 
of law, like criminal cases, most assuredly they would have said so 
when they framed article 74. In ordinary civil cases they fixed the 
jurisdiction of this court to appeals where the matter in dispute ex- 
ceeds $500; and they extended the jurisdiction of this court ‘“‘to all 
cases in which the constitutionality or legality of any tax, toll or im- 
post of any kind or nature whatsoever, or any fine, forfeiture or pen- 
alty imposed by a municipal corporation, shall be in contestation, 
whatever may be the amount thereof; and in criminal cases on ques- 
tions of law only.” ° bd bd 

In precise terms the constitution limits our appellate jurisdiction in 
criminal cases to “‘ questions of law only.” The clear implication 
from this express limitation is, that in all other cases it shall not 
apply—in all civil cases the whole case, law and fact, is revisable. 

Suppose the clause in regard to criminal cases had been omitted, 
and it was nowhere to be found in the constitution, where would there 
be any limitation upon the revisory powers of this court in appeals in 
tax cases? There would be none, and the whole case could be revised. 
Now shall we extend an exception or limitation upon the appellate 
jurisdiction of this court, confined in precise terms to criminal cases, 
to other cases? If so, why not as well extend it to all other cases 
and at once bi »ak down the limitation expressly applied to criminal 
~ eases by the framers of the constitution. 

The law is unambiguous and ought not to be construed to contain 
an exception or limitation not contained in it, There is no safety in 
construing an exception or limitation expressly stated to apply only 
to criminal cases, to other cases or to tax cases; and this court is not 
permitted to resort to construction where the law is clear and free 
from ambiguity. Revised Code, article 13. 

I therefore dissent in this case. 

Rehearing refused. 
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ACTION. 

1. This is an action of nullity brought by plaintiffs against a judg- 
ment, on the ground that it was rendered against them in the 
absence of their counsel, in consequence of the omission of the 
clerk to attach his name as attorney for them on the usual list 
posted up, wherefore they were deprived of the defense to which 
they were entitled. This omission was not attributable to the 
other litigants or to their counsel. It was merely an error of the 
clerk. 

In this instance the plaintiffs have mistaken their remedy. The 
true oue was an appeal. Their defense to the suit was, that the 
tacit or legal mortgage set up against them was not inscribed prior 
to the first of February, 1870. Relief was therefore attainable by 
appeal. Consequently an action of nullity will not lie. 

R. Esterbrook and A. Gallier v.:Mary E. Gauche, 36. 

. The defendant objected to this action on the ground that the 
petition disclosed a partnership, and between partners only an 
action for the settlement of the partnership will lie. 

The court a qua erred in overruling the exception. The record dis- 
closes the fact that this demand grows out of a partnership be- 
tween plaintiff and defendant for carrying freight and passengers 
for hire on the steamer Ella May. The objection to the form of 
the action should have been maintained. 

M. N. Radovich v. Louis Frigerio, Jr., 68. 

3. Plaintiffs are not seeking in this case to recover a specific piece of 
property which they allege to have been unlawfully taken from 
them and found in the possession of defendants. The petition 
declares upon an indebtedness, inasmuch as the petitioners say 
that defendants are indebted to them in a certain sum of money, 
which one in their employ unlawfully took from them and which 
was subsequently taken from him in an unlawful manner by de- 
fendants who keep a gambling establishment. The court a qua 
did not err in dismissing the petition which showed no cause of 
action. 

Steamboat Oarrie Converse and Owners v. Jacob Feitig et als., 117. 

. The right of the party assailed in a petitory action to inquire into 
the validity of the proceedings under which the party attacking 
acquired title can admit of no doubt. 

47 
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ACTION—Continued. 

A purchaser at sheriff's sale can not maintain a petitory action to 
recover the property, where it has not been actually taken posses- 
sion of by the sheriff in making the seizure. 

An adjudication under an illegal or insufficient seizure conveys no 
title. 

In this case, the whole proceeding purporting to be in rem was 
carried.on up to the very day of the sale without the knowledge 
of the defendant, the owner of the property, who was by himself 
or tenants in actual possession thereof. The special law estab- 
lishing certain formalities to be observed in judicial proceedings 
in order to constitute a seizure of real estate in the parishes of 
Orleans and Jefferson, does not apply to a case of this sort. That 
law, acts of 1857, p. 185, directs that notice is to be given to the 
party whose property is to be seized, to be followed by the record- 
ing of the notice in the office of the recorder of mortgages. 

Dennis Cronan v. Edward Cochran et als., 120. 

. The third opponents in this case attempt to regulate the effect of 
a seizure by a creditor with special mortgage and vendor’s privi- 
lege, in what relates to them or their junior mortgage, eighteen 
mouths after the seizure had been released, the sale consummated, 
and the funds distributed. This is an extraordinary proceeding. 
There is no longer any ground for a third opposition to stand 
upon. The exception that there is no cause of action is well 
taken. 

Payne, Dameron & Co. v. Eaton & Barstow—E. J. Gay & Oo., 
Third Opponents, 160. 

. While there are facts in the evidence calculated to raise some 
doubt in regard to the perfect good faith of the transactions be- 
tween the father and the son as to the creditors of the former, yet 
the sale of the property in question from the former to the latter 
can not be treated as a pure simulation. The sale may have been 
resorted to for the purpose alleged by the plaintiff, but, whether 
for fraudulent purposes or otherwise, could only have been suc- 
cessfully assailed by a regular revocatory action, which the plain- 
tiffs have debarred themselves from bringing by permitting the 
time to elapse within which that action might have been insti- 
tuted. 

Currie, King & Oo. v. J. O. Pierce et als. Scott & Brother v. 
The Same. (Consolidated). 268. 

. As this suit could not have been brought in the United States 
Circuit Court for want of jurisdiction over one of the defendants, 
it can not for the same reason be transferred to that tribunal. 

Besides, De Boigne, one of the defendants, although a citizen and 
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ACTION—Contiaued. 
resident of France, was not competent to sue in the United States 
Circuit Court on the note and mortgage set up by him, because 
his transferrer, the payee thereof, was a citizen of this State and 
had no such right. ; 
New Orleans Oanal and Banking Oompany v. The Recorder of 
Mortgages of the Parish of Pointe Coupee et als., 291. 

. Plaintiff claims a certain amount of money alleged to have been 
loaned to defendant. The conduct of plaintiff, under the circum- 
stances of the case, is such as not to leave it free from the suspi- 
cion that it was regulated so as to insure, under the guise of a 
loan, the payment of the losses of defendant in a gambling house 
kept by plaintiff, when the payment of said losses could not 
directly be enforced on account of immoral consideration and 
from the violation by the parties of a prohibitory law. Courts of 
justice are not open to litigation of this kind. 

H. J. Sampson v. Norman Whitney, 294. 

. Where a statute authorizes an action and prescribes the delay 
within which it must be instituted, suit must be filed within that 
delay, or the action, if excepted to, wili be dismissed. In this 
instance the suit should have been brought within ten days after 
the election. The court below erred in not maintaining the excep- 
tion of the defendant on that ground. The law is not ambiguous, 
and no room is left to the discretion or equity powers of this 
court; it must, therefore, be administered as it is, however unwise 
some of its provisions must appear. 

J. L. Belden v. Thomas P. Sherburne, 305. 

. All actions against the city of New Orleans, for work or labor 
done, either under a contract or for damages, or extra work, are 
prescribed unless commenced in one year from the time such work 
is required to be performed, or such damages are alleged to have 
arisen. John Wolf v. The City of New Orleans, 309. 

. The plaintiffs, as heirs of Isaac Lay, sue the succession of O'Neal 
for a large sum to be paid in the course of administration, and 
allege in substance that O’Neal was their tutor for many years. 
The defendants have excepted to the mode of action and to the 
jurisdiction of the court. The judge a quo erred in overruling the 
exception. 

The plaintiffs should have called upon the executrix of the deceased, 
O'Neal, to file an account of his tutorship, and by opposition to 
the account, should have raised the issues involving its correct- 
ness, and then have the various matters in contestation duly pro- 
ceeded with and determined in their regular order, and the tutor’s 
liability, if any, definitely fixed by final judgment of the parish 
eourt. 











ACTION—Continued. 

Instead of this proceeding, the plaintiffs bring suit in that court 
against the succession of O’Neal for an arbitrary amount, which 
they fix themselves as the indebtedness of the tutor, and pray 
judgment against the succession for that sum, an amount far above 
the jurisdiction of that court in a direct action for a specific sum 
of money. This ia illegal, and can not be maintained. 

Sarah L. Lay et als. v. Succession of Elias O’ Neal, 643. 

- This court will have nothing to do with a suit springing from a 
fund created for the purpose of corrupting and improperly influ- 
encing members of the Legislature in their action on matters of 
legislation then before them. 

Wm. Durbridge v. The Slaughterhouse Company, A. J. Oliver 

intervenor, 676. 

SEE PriviLteGce, No. 4—Orescent City Gaslight Oompany v. New 
Orleans Gaslight Company, 138. 

See Community, No. 4—Julia Williams and Husband v. Fuller, 
634. 

See Orrices AND Orricers, No. 12—State ex rel. Milliken v. 
Ward, 659. 

ADMINISTRATOR AND ADMINISTRATRIX. 

‘1. Parol evidence was clearly inadmissible to prove that the wife of 
the defendant was the debtor in a contract executed by him, and 
that he signed it as her agent, and not in his individual capacity 
as it appears in the contract itself, no error or mistake in execut- 
ing the instrument being alleged in the answer. 

This testimoney being excluded, there is no reason why the defend- 
ant, who was not one of the heirs of his wife’s father, should not 
pay the debt he contracted with the administrator of the succes- 
sion, whether there are, or not, sufficient funds in his hands to pay 
the debts of the deceased. 

If the plaintifff had consented, when the instrument was given, in 
consideration of the purchase by the defendant of succession prop- 
erty, that said defendant should not be required to pay the debt 
until there was a partition of the estate among the heirs, it would 
not have been obligatory, because an administrator can make no 
contract in a matter of that kind binding on the succession, he 
having no right to fix the terms of selling succession property. 

O. W. Fluker, Administrator v. Amos Kent, 37. 

. The right of the administratrix to revoke her power of attorney 
to administer the affairs of the estate which she had in charge, can 
not be doubted. All acts done by her agents under said special 
power, subsequently to the revocation and notice to them of the 
revocation, can not be considered as binding upon her. The ac- 
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ADMINISTRATOR AND ADMINISTRATRIX—Continued. 
count filed by them was without effect and the court a qua erred 
in acting upon it. 
Succession of Francois Babin—Opposition to account of Ad- 
ministratriz, 114. 

3. After the decease of his wife, the plaintiff, administrator of com- 
munity property, gave to A. Ledoux his note for a community: 
debt, and mortgaged a tract of land belonging to the estate to 
secure its payment. The executrix of A. Ledoux obtained judg- 
ment, issued execution, and caused a seizure to be made. The 
plaintiff, as administrator, enjoins the sale. The record shows 
that the estate has not been settled up; there are debts outstand- 
ing against it besides the one for which the administrator gave his 
note. Under such circumstances, the seizing creditor could expect 
only to be paid concurrently with other creditors of the estate in 
the due course of administration. His proceedings are illegal and 
irregular. 

Lovel Ledoux, Administrator, v. J. E. Breaux, Sheriff, et 
als., 190. 

. The land in controversy having been sold as the property of R. W. 
Graves, and his legal representative—the curator or administrator 
of his succession—having been cited to answer both the original 
and amended petitions claiming said land, and issue joined thereon 
as to him, the judgment for the land according to the corrected 
description was proper, but the judgment for the rent was erro- 
neous. The curator was not the trespasser or actual possessor, 
and the minors could not be held liable for the act of trespass of 
their mother, now deceased, as well as their father. They could 
only accept with benefit of inventory, and take the succession of 
their mother after its debts were paid. But her succession was not 
before the court, nor was any one who could stand in judgment for 
such a claim against her. 

Thomas H. Hunt v. Mrs. A. V. Graves, 195. 

. Where the property of the succession was offered for sale for cash, 
and, no one bidding, it was immediately offered on the the terms 
of credit designated in the order, and was adjudicated to the ad- 
ministrator thereof, who directed the sheriff to adjudicafe it to one 
Mrs. Simmons, a person having no real intention of purchasing, 
but receiving the adjudication only as an act of frendship to the 
administrator: 

Held—That the succession never was divested of the property. 

Ambrose et al. v. Madison Marsh, 241. 

6. A suit against an administrator of an estate for alimony by natural 
children can not be maintained. 

Ann Dalton, for the use of, etc. v. Succession of Patrick Hal- 
pin, 382, 
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ADMINISTRATOR AND ADMINISTRATRIX—Continued. 

7. Conceding that there was in this case such a contestation for the 
administration of the estate of the deceased as to authorize the 
appointment of ithe public administrator to administer until the 
final decree determining the rights of the respective claimants, as 
provided by section two of act 87 of the session of 1870, the judge 
erred in giving the permanent administration to him, as this is not 
a case in which the public administrator could be appointed, the 
heirs being present and represented. When the major heir failed 
to furnish bond and qualify, the tutor of the other heir should 
have been appointed. A 

Successions of Daigle and Mary Jane Roddy, his wife, 524. 
The law establishing the office of public administrator did not 
repeal the clause of the article of the Civil Code, giving the wife, 
under certain contingencies, the right to administer the succession 
of her husband. The succession of Miller is not of that class of 
vacant successions which the law authorizes the public adminis- 
trator to administer virtute officii. 

The judgment of the court below is erroneous in allowing commis- 
sions to the public administrator. He was wholly without right to 
administer the estate, and he knewit. His pretension that he was 
appointed to administer provisionally, does not help his case. 
The provisional appointment was improperly made. 

The provisional appointment of the public administrator to admin- 
ister an estate applies only to cases of contestation between third 
parties, not to cases where the public administrator himself is a 
contestant, and especially where he puts up that contestation for 
his own profit. 

Whatever charges have been incurred for inventory, appraisement 
and proceedings to put the opponent, Mrs. Miller, in possession, 
are to be at the cost of the succession, but not the costs incurred 
by her opposition to the public administrator’s claim to administer 
the estate. 

Succession of Everett Miller—Contestation in regard to administra- 
tion and oppositions to the account filed by the Public Ad- 
ministrator, 574. 

See JURISDICTION—No. 12—Succession of William Bobb, 344. 

See MortGacE—No 13—Succession of Gayle, 547. 


AGENT AND PRINCIPAL. 
1. This is a suit by plaintiff to annul a judgment, set aside the sale 
thereunder, and recover the property sold. 
The marriage of the plaintiff vacated the authority conferred in the 
deed of mandate executed before marriage to her father, P. S. 
Nugent, empowering him to represent her in all suits in this State. 
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AGENT AND PRINCIPAL—Continued. 
P. S. Nugent had, therefore, no authority to confess judgment as 
attorney in fact for the plaintiff, at the time he did so. 
M. A. Dockham and Husband v. Jonathan Potter, 73. 

The right of the administratrix to revoke her power of attorney 
to administer the affairs of the estate which she had in charge, 
can not be doubted. All acts done by her agents under said spe- 
cial power, subsequently to the revocation and notice to them of 
the revocation, can not be considered as binding upon her. The 
account filed by them was without effect and the court a qua erred 
in acting’ upon it. 

Succession of Francois Babin—Opposition to account of Admin- 

istratrix, 114. 
The defense to the plaintiff's claim is the prescription of three and 
ten years. The relation of the parties was that of agent and 
principal, and the right of the planter to sue his factor for an 
account is only prescribed by ten years. But if this relation had 
not existed between the parties, the defendants rendered an ac- 
count in which they acknowledged their indebtedness. This 
acknowledgment would prevent the prescription of three years 
from applying, as to an open account. 
J. E. Prudhomme v. O. B. Plauche et als., 133. 

In this case it can not be doubted that the plaintiff had tiic right 
to manage her plantation, which was paraphernal property, and 
that a mandate having for its object the management thereof has 
a lawful object. Therefore, as there is no law forbidding the plain- 
tiff from appointing her husband an agent to aid her in the ad- 
ministration of her plantation, it must be concluded that she had 
the right to do so. 

The thing seized being raised on the plantation of plaintiff, which 
she administered, aided by her husband as agent, it follows that 
it was her separate property, and not liable to seizure by her hus- 
band’s judgment creditors. 

Amelia Simoneaux, Wife of mile E. Lauve, v Edgar P. Helluin, 
Sheriff, et al., 183. 

5. Clark, as agent of Mrs. Lane, having entered into a contract of 
assurance with defendant and paid the premium with her means, 
could not direct the insurance money to be paid to his own cred- 
itor; it belonged to his principal. 

George D. Pritchett v. Mechanics and Traders’ Insurance Com- 
pany. Mrs. Sarah O. Lane, Intervenor, 525. 
See Evipence, No. 13—Davidson & Hill v. Bodley, 149. 
ALIMONY. 

1. A suit against an administrator of an estate for alimony by natural 
children can not be maintained. 

Ann Dalton, for the use of, etc. v. Succession of Patrick Halpin, 382. 
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APPEAL. 

1. This appeal was made returnable at the session of the Supreme 
Court to be held at New Orleans on the first Monday of November, 
1874. Before the return day, to wit, on the twentieth of July, 
1874, the relator procured the consent of the Governor for the 
transfer of the case to Monroe, and for its trial at the term held at 
that town. The Governor also employed an attorney for the 
defense, notwithstanding the opposition of the Attorney General 
and of Dubuclet, the defendant. 

The Governor had no authority to consent to the transfer of this 
case, and to employ counsel as he did. The Attorney General is 
the proper officer to represent the State in all her law suits, and 
the act 21 of the acts of 1872, on which the Governor relied, was 
not intended to deprive the Attorney General of the control and 
management of his cases, but only to provide for certain contin- 
gencies in which he may designate an attorney to act on behalf of 
the State. Under that statute he was empowered to appoint 
counsel to act in this suit. 

The citation was necessary to perfect the appeal. The defendant’s 
case can not ‘be tried without his consent, except at the time and 
place designated in the citation. A trial at a different place would 
be a trial without a citation. Besides, he is entitled to the delay 
fixed, to prepare his defense. 

The plea that defendant is not interested, has no force. If not inter- 
ested, why was he cited and made a party? 

There is nothing in the act for ‘funding the obligations of the 
State,” relied on by relator, which confers on him or implies a right 
or duty, as ‘‘Fiscal Agent,” to recover from the State Treasurer, 
and to hold and account for, under the obligations of his official 
bond, all the moneys belonging to the State, or to choose a bank 
for such purpose, and nothing which imposes on said treasurer the 
duty to deposit said moneys with the relator, and therefore there 
is no cause for the mandamus prayed for. 

It is only where a specific, ministerial duty is imposed by law on an 
officer, that the writ of mandamus can properly issue against him. 
The term “fiscal agent” does not necessarily mean depositary of 
the public funds, so as, by the simple use of it in a statute without 
any directions in this respect, to make it the duty of the State 
Treasurer to deposit with him any moneys in the treasury and 
confer on such agent power to compel such deposit. 

State ex rel. Albert Baldwin v. A. Dubuclet, State Treasurer—State 
of Louisiana intervenor, 29. 

. This is an action of nullity brought by plaintiffs against a judg- 

ment, on the ground that it was rendered against them in the 








APPEAL—Continued. 

absence of their counsel, in consequence of the omission of the 
clerk to attach his name as attorney for them on the usual list 
posted up, wherefore they were deprived of the defense to which 
they were entitled. This omission was not attributable to the other 
litigants or to their counsel. It was merely an error of the clerk. 

In this instance the plaintiffs have mistaken their remedy. The 
true one was an appeal. Their defense to the suit was, that the 
tacit or legal mortgage set up against them was not inscribed prior 
to the first of February, 1870. Relief was therefore attainable by 
appeal. Consequently an action of nullity will not lie. 

R. Esterbrook and A. Gallier v. Mary E. Gauche, 36. 


It has been decided that a devolutive or suspensive appeal from a 
final judgment of a district court, does not suspend prescription 
pending the appeal. Therefore prescription, running in this in- 
stance from the twelfth December, 1863, the day on which the 
judgment relied on by plaintiff was rendered, which judgment was 
-affirmed on the tenth January, 1867, was not interrupted by this 
suit instituted on the fifth of December, 1871, and fixed for trial 
on the eleventh September, 1874, on motion of plaintiff's counsel, 
when, on that day, the defendant filed the plea of prescription. 
Samory v. Montgomery, 50. 

. The answer to an appeal which asks to have the judgment 
amended, filed after the motion to dismiss, without reservation of 
the same, waives the application to dismiss. 

Rhoda E. White v. Mgra Clark Gaines, 75. 

. This court will, of its own motion, dismiss an appeal for want of 
pecuniary interest in the appellant, 

Block, Britton & Co. v. Barton, Miller & Oo., and Peet, Yale & 
Bowling v. The Same—Lewis & Co. and Clinton intervenors, 89. 

. The judgment in this case having been rendered at a different 
term from that at which the appeal was applied for, the appeal 
could be taken only by petition and citation. Therefore the motion 
to dismiss must prevail. 

Mrs. Mary Hardy v. John A. Stevenson, 95. 

. When an appellee asks for an amendment of the judgment, he will 
not be allowed damages for a frivolous appeal. 

Francis O. Mahan, Liquidator, et al. v. Frederick Michel and 
Wife, 96. 

. Where the minutes of the court below do not show that the order 
was allowed on the motion for an appeal, but where it is stated 
elsewhere in the record by the judge that he did grant the order, 
this court will not be disposed to make an appellant suffer for 
such neglect of duty by the clerk of the court a quo. 
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APPEAL—Continued. 

Where a suspensive appeal was allowed, but the boud was not filed 
until more than ten judicial days after the judgment was signed ; 

Held—That the bond being for the amount fixed by the judge, the 
only penalty incurred by the appellant was the right of the ap- 
pellee to issue execution, the appeal operating simply as a devolu- 
tive one. The ex parte order setting aside the appeal, under the 
circumstances, did not divest this court of jurisdiction. 

Albert B. Edgerly, Executor of John Marshall, deceased, v. W. 
G. smith, 97. 

9. Where final judgment was rendered in favor of the two members 
of the defendant firm, who were before the court, and the appeal 
was taken as to one only ; 

Held—That both defendants having an interest in maintaining the 
judgment, should both have been made parties. The motion to 
dismiss the appeal must prevail. 

Lucy Hammit and Husband v. Payne, Huntington & Oo., 100. 
It is the duty of the appellant to bring up a complete transcript, 
or in proper time suggest a diminution of the record, in order that 
it should be corrected, if possible, and the trial be proceeded with. 
The fault being imputable to the appellant, the appeal must be 
dismissed. 





Widow F. L. Oharbonnet v. Edward Dupasseur et al.—A. Roche- 
reau, Intervenor, 105. 
. A motion to dismiss an appeal on the ground that it is frivolous 
can not prevail, although it may be a good one for giving damages 
when the case shall be tried on its merits. 


A party may obtain judgment on motion after ten days notice. 
Henry Reiners v. Valentine St. Ceran—S. D. Maxwell, Surety on 
Appeal Bond, 112. 

13. Where it clearly appears that neither the motion in open court 
was made, nor an order granting an appeal was obtained within 
the required time, the motion to dismiss must prevail. : 

E. A. Deslonde, Testamentary Executor v. The State National 
Bank, 119. 

. That the matter in dispute in this case against each of the plain- 
tiffs is less than $500, is no ground to dismiss the appeal. The 
matter in dispute is the sum claimed by defendants under a con- 
tract with the city, and the amount in the contract far exceeds 
$500. The controversy as to them involves the validity of the 
contract. As they could appeal from the judgment, had it been 
against them, the plaintiffs also can appeal. 

It is sufficient that the surety has signed the appeal bond—the ap- 
pellants, parties to the suit, being bound without signing the bond, 
to abide the result of the litigation. 
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The appeal bond was filed in time. The delay occasioned by the 
mandamus proceedings to compel the judge to grant the appeal, 
can not prejudice the appellants. 

It is not necessary for one-fourth of the front proprietors on the 
whole length of a street in which improvements are to be made to 
petition the counsel for that purpose. It is sufficient if it be done 
by those on the portion sought to be improved. 

James Ready et als. v. City of New Orleans et al., 169. 

Where the transcript of the appeal was filed on the seventh of 
November, 1874, and on the eleventh the defendants, appellees 
herein, filed an avswer praying for an amendment of the judg- 
ment, and where on the fourteenth they moved to dismiss the 
appeal, because the appeal bond was not for a sufficient amount, 
because the transcript was not filed in time, and because the clerk 
certifying the record omitted to append his signature : 

Held—That the motion came too late. 

Besides, having joined in the appeal, the appellants ought not to be 
heard asking for its dismissal. 

The certificate appended to the record should be signed by the clerk. 
This court, of its own motion, orders it to be done, and denies the 
motion to dismiss. John T. Michel v. Zerilla Meyer et al., 173. 

16. The respondent refuses to grant to relators a suspensive appeal on 
the ground that their intervention not having been filed by leave 
of the court, or served or put at issue, did not authorize a judg- 
ment in their favor or against them from which they could appeal. 
In this there was error on the part of the judge aquo. If the 

‘ relators were not parties to the suit, it was because the judge 
erroneously refused to allow them to intervene. But third parties 
may intervene when they allege, as they do in this case, that they 
have been aggrieved by the judgment. 

State ex rel. Mrs. Pecot et al. v. Parish Judge of the Parish of St. 
Mary, 184. 

. The certificate of the clerk of the court a qua as to all the matters 
in regard to plaintiff, defendant, and the intervenors who have 
appealed, is sufficiently full. The proceedings as to the inter- 
venor Bender, who did not appeal, are not material in the contro- 
versy between the parties before this court, and their omission 
from the record can not prejudice or affect the parties. 

The record shows that the citations on the intervenors were served, 
but before the specified delay expired, and before issue was 
formed thereon either by default or otherwise, the plaintiff caused 
the default taken bv her against the defendant to be confirmed and 
the intervention dismissed. This was irregular and premature. 
Issue should have been joined. 

Mrs. 8. O. Lane v. Joshua G. Clarke—Heirs of Lane et als. inter- 
venors, 201. 
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18. 


19. 


The relator having applied for a rule on the sheriff to skow cause 
why said sheriff should not retain in his hands a certain piece of 
property which he was going to release, and having prayed for an 
injunction in the meantime, the judge a quo refused the rule and 
injunction ; the relator has appealed and applied for a mandamus 
to compel the judge to grant the appeal. The remedy is not by 
appeal from such a refusal. There was nothing done in the lower 
court for this court to revise. 
State ex rel. EH. J. Gay v. Judge of the Fifth Judicial District 
Court, 211. 
A judgment acquiesced in and partially executed can not be 
appealed from. 


The plea that acquiescence in a judgment can not be given by a 


police jury so as to prohibit a parish from appealing from a judg- 
ment rendered against it, is not tenable. There is no reason why 
a parish should not be bound by the acts of its agent as an indi- 
vidual would be. 

O. K. David v. The Parish of East Baton Rouge, 230. 


. The indorser of a note having obtained a suspensive appeal from 


a judgment against him as such, and having given as surety on 
the appeal bond the maker of the note, against whom a separate 
judgment was rendered in the sume suit, and the parties having 
severed in their defense ; 


Held—That in cases previously decided, the sufficiency of such a 


21. 


surety was maintained, the surety and: principal not being coap- 
pellants, and the former having all the requisites prescribed by 
the law. 
State ex rel. John Coleman v. Judge of the Sixth District Oourt, 
Parish of Orleans, 234. 
Appellant gave no bond under the order for a suspensive appeal, 
but gave bond after getting an order for a devolutive one. This 
was not an abandonment of an appeal. There is no appeal until 
the bond is given, it matters not how many orders of appeal have 
been granted. 


As the sheriff is a mere depositary, in this case, of the funds sought 


22. 


to be distributed, he has no interest in the controversy, and need 
not be made a party to this appeal. 

Bank of America v. Septime Fortier. Third opposition of E. J. 

Gay & Co. Third opposition of Citizens’ Bank, 243. 

Here two married women, sisters, are sued jointly as heirs of their 
mother. Judgment is rendered against them jointly, each for her 
half of the debt against their ancestor. Neither is bound to pay 
the other’s share of the debt. When, therefore, they sign recip- 
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rocally each other’s appeal bond, each becomes bound as surety 
for the other’s debt. The authorities cited in support of the motion 
to dismiss the appeal, refer to cases where the surety on the appeal 
bond is bound by the judgment to pay the debt for which he stands 
surety. The motion can not prevail. 
Isaac F. Riley v. Heirs of E. M. Riley, 248. 

. The motion to dismiss this appeal on the ground that the appeal 
bond was not executed in favor of the clerk can not prevail. The 
bond was executed in favor of John S. Lanier, whom the record 
shows to be clerk. Succession of Mrs. 8. B. Fuqua, 271. 

24. The suggestion to dismiss this appeal is made under the statute 
No. 25, acts of 1874, but is not, in reality, supported by any one 
of its provisions. An appeal can not be dismissed upon a mere 
suggestion in argument, after the case has been taken up on its 
merits, without any reservation of the right to move to dismiss. 

Succession of G. 8S. Dufossat et al. v. B. 8. Labranche et al. 
Opposition of R. Brown et als., laborers, 283. 

. This is a suit personally against a tutrix, one of the defendants, 
on six mortgage promissory notes given by her, and also as repre- 
senting those of her children who were minors when the suit was 
brought, and the majors who joined in the act of mortgage, for the 
amount of the notes sued on, and for a decree of lien and privi- 
lege on the property mortgaged. The defendant, one of the heirs, 
a minor when judgment was rendered but now of age, appeals 
from said judgment. 

The motion to dismiss defendant’s appeal on the ground that all his 
joint obligors have not been cited and made parties to the appeal, 
can not prevail. He is not a joint obligor; bis liability is as heir 
of his father, and his liability is fixed by his interest in his father’s 
succession. 

Vernon K. Stevenson v. Lavinia Edwards et al., 302. 

26. The judgment having been rendered by default and no notice of 
judgment having been given when the appeal was taken, it was 
therefore in time. 

The bond of appeal was given for the amount fixed to cover costs 
and in favor of the person who isclerk. This is sufficient. 

The plea of prescription having been filed in this court and the 
appellee having asked that the case be remanded to show an inter- 
ruption of prescription, under the law this must be done. 

Charles Hoffman v. J. O. Howell and I. F. Riley, 304. 

27. When the suspensive appeal bond was signed by Cox as agent for 
Palmer, if he had no authority to bind Palmer, he certainly bound 
himself, and it is not shown that he is not solvent and good asa 
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surety for the amount of the bond. Palmer has subsequently rati- 
fied his action in express terms. Therefore appellee has not been 
without a surety personally good and sufficient to protect his 
interest pending the appeal. He has no cause to complain, and 
the judge a quo erred in setting aside the appeal. 

State ex rel. W. Van Norden v. Judge of the Fifth District Court, 

Parish of Orleans, 306. 

. The motion to dismiss the appeal on the ground that there was no 
order of appeal, came too late, said motion having been filed more 
than three days after the transcript was filed. 

A. W. Walker v. O. S. Sauvinet, Sheriff, et als., 314. 

In the injunction case of Coons v. Cannon et als., on exception of 
no cause of action being disclosed by the petition, the injunction 
was dismissed as in case of nonsuit. Plaintiff, alleging that de- 
fendants were largely indebted to him, and in possession of the 
steamer Katie, of which he claimed to be part owner, and that they 
were about to sell her, had applied for an injunction restraining 
the sale, which was granted upon his furnishing bond in the sum 
of $1000. From the order dissolving said injunction as aforesaid, 
plaintiff prayed for a suspensive appeal on his furnishing his bond 
in the sum of $250. The district judge refused a suspensive appeal 
except on a bond of $25,000, and appellant now applies for a man- 
damus to compel the judge a quo to allow the suspensive appeal 
on a bond of $250. 

It is true that no moneyed judgment is rendered against the relator, 
nor is he ordered to deliver any property, but he sought to restrain 
the defendants from selling a valuable piece of property worth 
$60,000. Thecourt below dismissed his pretensions. If heobtains 
@ suspensive appeal on a mere nominal bond, he perpetuates the 
injunction, at all events, until his appeal is disposed of. His in- 
junction bond being only for $1000, it is easily seen that in case of 
failure, the defendants are without that security for damages which 
the law provides for them. 

Under these circumstances, the bond which relator should be required 
to giveon his suspensive appeal is not the value of the property in 
dispute, but the amount of damages which may result from the im- 
proper issuing of the injunction, and which this court thinks would 
be covered by the sum of five thousand dollars. 

State of Louisiana ex rel. Temple S. Ooons v. The Judge of the 
Superior District Court, 334. 

30. The motion to dismiss is overruled. The questions at issue in this 

case are not of ordinary but of probate jurisdiction, and article 88 

of the constitution provides that in all probate matters, when the 
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amount in dispute shall exceed five hundred dollars exclusive 
of interest, the appeal shall be directly from the parish to the Su- 
preme Court. 

In the exercise of its probate jurisdiction the parish court can sell 
succession property, as was attempted in this case, because it is a 
power essentially necessary in the settlement of successions, and 
as an incident to the right to sell, the parish court has jurisdiction 
to enforce the remedies provided by law against a bidder who 
refuses to comply with his bid. 

Succession of William Bobb—Ernest Merilh v. W. L. Hodgson, 344. 

. The relator bad the right to take a suspensive appeal within ten 
days from certain orders of the judge a quo in relation to the 
sequestration of his property, and the release thereof on bond, and 
any attempt to execute the order before that time expired was 
unauthorized, and when the appeal was taken, the parties were 
left in statu quo before the order, and the effect of the prohibition 
issued by this court is to maintain the parties in the position they 
were in before the rendition of the order appealed from. 

’ State ex rel. Pierre Gourgotte v. Jean Porte et al., 431. 

. Where the certificate of the clerk is in the usual and proper form, 
if the appellant has not seen to having a proper record placed 
before this court and the evidence has not come up upon which he 
expects to get a judgment, he must take the consequence. If the 
evidence is necessary to plaintiff, he should have suggested a dim 
inution of the record and called for a certiorari. 

Samuel Choppin v. James Wilson, et al., 444. 

. The intervenor in this case, J. Q. A. Fellows, has not given bond 
for appeal. It is not sufficient for him to have joined the city in 
taking an appeal, and that the city has given bond for costs, the 
only bond that could be required. The intervenor is a separate, 
independent party in the litigation. The obligation of the city to 
pay costs does not cover the costs of intervention. 

This suit is for the same purpose as that stated in No. 5735, previ- 
ously reported. As pledgers, the relators have sufficient interest 
to demand that respondents shall perform the duties required of 
them by their pledgee. 

State of Louisiana ex rel. Mississippi and Mexican Gulf Ship 
Canal Oampany v. The Administrators of the city of New Or- 
leans, 469. 

34. Where certain pariies, whose claims did not exceed five hundred 
dollars, united with others whose claims exceeded that sum fer 
each one of them and sued the city of New Orleans for several 
theasand dollars ; 
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Held—That having united in one suit for convenience and economy, 
and now desiring to sever, they can not thus be permitted to 
deprive the city of New Orleans of the benefit of an appeal, and 
that their motion to dismiss can not prevail. 

Maurice N. Bowman et als. v. The Oity of New Orleans, 501. 

. The motion to mismiss the appeal made by each of the two 
plaintiffs, on the ground that all the plaintiffs were not made par- 
ties to the appeal, can not prevail. There is but one judgment in 
the case, for which an appeal was granted in open court within 
ten days after the rendition of the judgment and at the same 
term of court. No citation was necessary and both plaintiffs 
were made parties to said appeal, taken by motion. The fact that 
afterward a petition for an appeal was filed did not affect what 
was previously done. 

The New Orleans Canal and Banking Oompany et al. v. The Oity 
of New Orleans, 505. 
36. A motion to dismiss an appeal, to be entertained, must be filed 
within three judicial days after the return day. 

A defect in a certificate would be no cause to dismiss an appeal, the 
fault being attributable to the officer whose duty it is to make the 
certificate. 

A deputy clerk is an officer known to the law and is authorized to 
sign certificates. 

Nicholas Burton et als. v. Charles Hicks et als., 507. 
37. It is no part of the duty of the clerk of the Finance Department 
to execute or pay judgments against the city of New Orleans, so 
as to bind it, and particularly when said city had taken a sus- 
pensive appeal of which the clerk was not aware. It is no reason 
to dismiss the appeal, that the defendant and appellant has acqui- 
esced in the judgment by receiving payment of taxes from the 

plaintiff in accordance with said judgment. 

T. 8. Serrill v. The City of New Orleans, 520. 

. This appeal has been taken and brought up, and the fact that it is 
designated as a suspensive appeal is not a cause for dismissal, on the 
ground that it is from a judgment on an opposition to the appoint- 
ment of an administrator, which the law does not allow. There 
is no objection to the sufficiency of the appeal bond, which is for 
a sum fixed by the court, or the right to an appeal from the judg- 
ment as a devolutive appeal. 

Succession of Treville Daigle and Mary Jane Roddy, his wife, 524. 

. This appeal was made returnable to this court on the first Monday 
of November, 1875, by the Superior District Court, parish of Or- 
leans, and is made by law returnable at New Orleans. This court 
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declines to try the case before the day it is made returnable, and 
at Monroe, a different place from that fixed by law, for the hear- 
ing of this appeal, even though the parties have consented to it. 
State of Louisiana v. Charles Clinton. Frank Morey, Inter- 
venor, 540. 

. Appeals from the Superior District Court of New Orleans are 
returnable at New Orleans. That court, therefore, was without 
authority to make this appeal returnable at Monroe. Consent can 
not give jurisdiction, neither can consent change the law which 
designates the place where appeals shall be returnable. 

The Citizens’ Bank of Louisiana v. The Board of Liquida- 
tion, 543. 

. The motion to dismiss the appeal because there is no day fixed for 
the return of the appeal, can not prevail. The appeal is made 
‘returnable to the Supreme Court of the State of Louisiana at its 
next term, commencing in the city of Monroe on the first Monday 
of July, 1875.” This was fixing the day with sufficient certainty. 

Succession of W. H. Gayle. Opposition of G. King and others to 
jinal account of Administratriz, 547. 

. The appellant who shows title to the property in dispute can 
make any objection necessary to protect his interest. 

Levy & Sugar v. Cowan & Mayo, 556. 

. Before the bond of the defendant and appellant was filed the 
plaintiff died. Subsequent to plaintiff's death, the required bond 
was filed. 

The motion of plaintiff's representative to dismiss the appeal upon 
the ground that he is not properly before the court, can not pre- 
vail. Plaintiff's death did not interfere with defendant’s rights. 
As soon as the bond was filed, the jurisdiction of this court at- 
tached. If the plaintiff has died since the appeal was granted, 
the proper parties will have to be mgde here. 

James W. Howard v. O. Yale, Jr., @ Oo. Wimbush & Howell, 
Intervenors, 621. 

. The motion to dismiss the appeal taken by plaintiffs can not pre- 
vail. To have filed in the parish court a petition similar to the 
one now under consideration after an appeal was granted from a 
judgment of the district court declaring that it had no jurisdiction, 
is not such an acquiescence in the judgment as will prevent an 
appeal. 

The acquiescence which prohibits an appeal or destroys it when 
taken, is the acquiescence in a decree commanding something to 
be done or given. If the thing commanded to be done or given, 
is done or given, the judgment is acquiesced in. Here nothing 

48 
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was ordered to be done. The judgment of the district court was 
simply that it had no jurisdiction. It did not order plaintiffs to 
institute proceedings in the parish court. 
J. Buntin et al. v. H. M. Johnson, 625. 

The sureties on a suspensive appeal bond can be made liable 
where execution issued on certificate of the non-filing of the trans- 
cript by the appellant, and the money could not be made after 
taking necessary steps against the principal, 

Moore, Janny & Hyams v. Louis Lalaurie, 645. 


. The appellant will not lose his right to appeal because his surety 


on the appeal bond has become insolvent, and in such case it is 
the duty of the court to allow a sufficient surety to be substituted. 
This is precisely what the court below has done. It allowed ap- 
pellant to give new security within ten days after the trial of the 
rule which decided the insolvency of the surety on the bond. 


Appellant, who refuses to comply with this order and to substitute 


a new surety, has no right to expect this court to refuse to dismiss 
his appeal. HE. B. Benton v. F. O. Mahan, 649. 


. It was never contemplated that one sued before a justice of the 


peace could bring his case to be revised before the district or par- 
ish court, and before this court also. The right of double appeals 


is not conferred by the constitution. 
State ex rel. Patrick Leahy v. Third Justice of the Peace, parish of 
Orleans, et al., 669. 
. An order of seizure and sale can be issued against mortgaged prop- 
erty transferred to a third possessor who assumed the payment of 
the mortgage debt, where the act of mortgage does not contain the 
non alienation clause. 


Whether proper notice has been given to the parties entitled to it, 


can not be considered in this appeal from an order of seizure and 
sale. It has repeatedly Been held in an appeal of this kind that 
the only question is, whether the evidence authorizes the issuing 


of the fiat. 


J. B. Henry v. Meyer Goldman. Leon GSell, Appellant, 670. 


. The judge a quo refused to grant an appeal from his refusal to 


grant an injunction in chambers. This court can issue no manda- 
mus in the matter. The judge a quo has, in this case, simply 
refused to act and grant an ex parte order upon an ex parte show- 
ing. This refusal can not be considered as a final judgment or an 
interlocutory order within the purview of the Code of Practice or 
any law from which an appeal lies, because it may work an irre- 
parable injury. There is nothing for this court to revise, and 
hence there is no ground for an appeal. It would be virtually 
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assuming original jurisdiction, were an order granted for an in- 
junction, when none had been issued by the lower court. The 
non-action of the district judge in the premises can not be revised, 
amended or modified by this court. 

State ex rel. H. Newgass v. Judge of the Superior District Oourt, 
parish of Orleans, 672. 

. There is no force in the objection of the respondent that appellant 
in applying for an appeal did not specially ask for a suspensive 
appeal. He applied for an appeal, and he gave bond within ten 
days for an amount sufficient for a suspensive appeal. 

State ex rel. John G. Eustis v. The Judge of the Fourth District 
Court, parish of Orleans, 685. 

. According to law a suspensive appeal is to be taken within ten 
days from the notification to the party cast of the judgment com- 
plained of. But the requirements of the law are not prolhibitory, 
and it is understood by this court that any engagement not pro- 
hibited by law and not repugnant to good morals may be enforced 
between the parties thereto. The law does not say that the parties 
may not agree that the time for making an application for a sus- 
pensive appeal may not be extended, nor does it forbid the parties 
from fixing the amount of the appeal bond among themselves. 
The provisions of the law on the subject are for the protection of 
the parties in litigation. Either party may waive his rights to 
this protection, and if he chooses to do so and contracts to do so, 
his contract can be enforced. 

The district judge has the power of pronouncing on the question 
whether an appeal is or shall be suspensive or devolutive, and of 
saying whether the appellee shall be entitled to take out execu- 
tion, notwithstanding the appeal. But when it is a judgment 
which this court may reform, when the case is within its jurisdic- 
tion, it may determine that an appeal is suspensive, which the 
district judge may have decided was devolutive. In the like man- 
ner this court can decide whether the surety is good and solvent, 
and revise the judgment of the lower court on this point. 

Therefore, in this case, the application for a suspensive appeal, 
being made within the time agreed upon by the parties in interest 
and authorized to make the agreement, is valid. 

State ex rel. Pontchartrain Railroad Oompany v. Judge of the 
Superior District Court et als., 697. 

52 In asuit for dissolution, settlement and liquidation of partnership, 
the judge a quo having appointed a liquidator, one of the partners 
appealed from this interlocutory order. The case being called for 
trial on its merits, the appellant objected to its being tried pend- 
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ing the suspensive appeal from the order appointing a liquidator. 
The court a qua erred in sustaining the objection and in continuing 
the case. 

State ex rel. James Wood v. Judge of the Fifth District Oourt, 
parish of Orleans, 702. 

53. A party obtaining an injunction prohibiting a sheriff from exe- 
cuting a certain judgment, can not, after the injunction is dis- 
solved and no appeal taken therefrom, appeal from a decree of the 
court making absolute a rule taken upon the sheriff to show cause 
why he should not put the purchaser in possession of the property 
sold in execution of the judgment, after the dissolving of the 
injunction. The plaintiff should have appealed from the judg- 
ment dissolving the injunction, if injured thereby. He can not 
appeal from an order which merely carries out a decree. 

State ex rel. ‘Nicholas Schmidt v. Judge of the Second Judicial Dis- 
trict Court, parish of Jefferson, 703. 

See Taxes anp Tax Cotiecrors, No. 7—O. J. Flagg v. The 
parish of St. Cnaries, 319. 

See Surety, No. 5—Leblanc v. Succession of Massieu, 324. 

See Jurispicrion, No. 16—Smith & McKenna v. Edwin Charles, 
503. ' 

ATTACHMENT. 

1. Cire, the subrogee of Powhatan Wooldridge to a judgment obtained 
by the same v. E. Monteuse—which judgment was transferred from 
P. Wooldridge to E. Wooldridge, and by E. Wooldridge to Cire, 
caused a fi. fa. to issue in eaid judgment. Hedrick, the intervenor, 
took a rule against him to quash the writ, on the ground that he, 
the intervenor, was the real owner of the judgment, seized in the 
suit of Hedrick v. E. Wooldridge, and purchased by him at sheriff's 
sale. Hedrick had proceeded by attachment against E. Woold- 
ridge, absentee. In this attachment case several citations were 
made, but it seems that in every instance the returns of the sheriff 
were simply that service of petition and citation was made on the 
curator ad hoc in person, mentioning the name of the curator. It 
appears from the returns of the sheriff, that in neither of the 
instances were copies of the attachment and citation affixed to the 
door of the room where the court in which the suit was pending 
is held. 

Proof of service of citation is not a matter in pais, but must appear 
by the sheriff’s return. A court can presume nothing with regard 
to a party being cited. 

The failure to serve the proper citation is fatal to the intervenor’s 
claim to be the owner of the judgment forming the object of this 
litigation. Therefore the rule was properly discharged. 
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Subsequently to a decision of the lower court, that the order granted 
for a suspensive appeal on the part of the intervenor, plaintiff in 
the rule, did not suspend execution on the fi. fa., said intervenor 
filed a petition of third opposition and prayed for an injunction, 
which was issued. To this proceeding an exception was filed, on 
the allegation that the grounds of action of the rule and of the 
petition for injunction were the same, and that the pendency of 
appeal on the rule supported the plea of lis pendens which was 
presented. This exception was properly maintained by the judge 
@ quo. 

Powhatan Wooldridge, Joseph A. Cire, subrogated v. EL. Monteuse, 
M. 8. Hedrick intervenor, 79. 
2. This court will, of its own motion, dismiss an appeal for want of 
pecuniary interest in the appellant. 

This is a controversy between the creditors of Barton, Miller & Co., 
for a certain sum of money attached by plaintiffs in the possession 
of the Home Mutual Insurance Company. 

The fact that the president of the Home Mutual Insurance Company 
knew that the defendants, Barton, Miller & Co., had given J. M. 
Lewis & Co., intervenors in this case, an order or draft on their 
agent, Charles Clinton, which he agreed to pay out of the funds 
of the drawers when collected from the Home Mutual Insurance 
Company, did not divest the legal title of Barton, Miller & Co. 
in and to said funds, uor place them beyond the reach of their 
attaciing creditors, the plaintiffs herein. If the Home Mutual 
Insurance Company had been the drawers instead of Charles Clin- 
ton, the agent of the drawers, or if the funds had been attached 
in the hands of Charles Clinton, the case would have been different, 
and the authorities cited by counsel would have been applicable. 

Block, Britton & Oo. v. Barton, Miller & Oo., and Peet, Yale & 

Bowling v. The Same. Lewis & Oo. and Clinton, intervenors, 89. 

3. Where a rule was taken to set aside an attachment, on the ground 

that the suit was based on a partnership transaction, and therefore 

plaintiff was not entitled to an attachment, for the reason that he 

could not swear to the amount due, until the rights of the partners 
should be settled according to law ; 

Held—That the term partnership implies a community of goods, and 
a proprietary interest therein, which does not exist in this case. 
It was a mere consignment of goods, with an understanding that 
the profits and losses after the sale of the goods should be equally 
divided between plaintiff and defendants. The objection to the 
attachment, on the ground alleged, is therefore not well founded. 

Where the question was whether the allegations in the petition and 
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in the affidavit were sufficient to warrant the issuing of the writ 
of attachment, and the plaintiff prayed for judgment for $3500, 
or such amount as should be found due according to said allega- 
tions, and where the affidavit was that “all the facts and allega- 
tions in the above and original petition were true and correct, and 
that the defendants were disposing of their goods, rights and cred- 
its, with intent to defraud their creditors ;’’ 


Held—That the allegations were sufficient, and that the affidavit was 


4. 


in conformity with law. Frederick Belden v. Read & Hunt, 103. 
This is a claim for damages for the illegal attachment of the plain- 
tiffs’ vessel in the suit of Sibley, Guion & Co. v. Fernie Brothers 
& Co. There was no just ground for seizing this vessel as the 
property of Fernie Brothers & Co.. but there is some difficulty in 
fixing the damages to which plaintiffs are entitled. The jrue 
standard seems to be the expenses incurred and profits lost as the 
direct consequence of the seizure and detention, and as far as they 
are ascertainable on the part of the plaintiffs. 

The British and American Steamship Navigatiou Company, Lim- 

ited, et al. v. Sibley, Guion & Oo. et al., 191. 


. It matters not what informalities affect the sale from Mrs. Pope, 


one of the defendants, to the intervenor. As the plaintiff is not 
a creditor of the seller, he can not complain. If he has abused 
the harsh remedy of attachment, he can not escape liability by 
questioning the title given to the intervenor. 
Joseph Moore v. Mrs. Sallie Pope and husband. Willis J. Pope, 
intervenor, 254. 


. This suit commenced by attachment. The proof is, that Jesse K. 


Bell leased his dwelling house and furniture; and that, declaring 
that it was his intention to be absent from the State for two years 
or longer, traveling for pleasure and health, he left the State with- 
out leaving any agent upon whom citation could be served. 
Shortly after he left, this suit was brought. At that time it would 


.have been impossible to bring him into court except through his 


property. Under these circumstances the attachment was prop- 
erly issued. The fact that he did not absent himself as long as he 
had expected did not affect the attachment previously issued. 
Thomas P. Levthers v. John W. Cannon and Jesse K. Bell, 522. 
Sree GARNISHMENT AND GARNISHEES, No. 7—Phelps & Oo. v. 
Boughton, 592. 
See DaTIon EN PAIEMENT, No. 2—Shultz v. Morgan, 616. 


ATTORNEY AT LAW. 


1. 


This is a suit by plaintiff to annul a judgment, set aside the sale 
thereunder, and recover the property sold. 
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_ The marriage of the plaintiff vacated the authority conferred in the 
deed of mandate executed before marriage to her father, P. S. 
Nugent, empowering him to represent her in all suits in this State. 
P. 8. Nugent had, therefore, no authority to confess judgment as 
attorney in fact for the plaintiff, at the time he did so. 

But the judgment complained of was rendered also on the written 
consent of Frank Haynes, her attorney. His authority to consent 
to the judgment with a stay of execution until a certain specified 
time has not been denied under oath by the plaintiff, and until 
thus denied the defendant was not required to prove it. 

The attorney was a sworn officer bound by his oath to act correctiy 
in the pursuits of his profession. Thus situated, it is not to be 
presumed that he acted without proper authority. On the con- 
trary, every presumption is in favor of his having pursued the 
proper course of conduct, unless the contrary should be suggested 
on affidavit. 

In regard to the error in the advertisement about the exact number 
of feet the property possessed fronting on the street, it is an irre- 
gularity which ought not to vitiate the sale, the proceedings 
appearing to be regular. 

M. A. Dockham and Husband v. Jonathan Potter, 73. 


. An attorney at law can not allow claims which the legal repre- 
sentative of the succession, as in this case, never saw or heard of, 
much less allowed. 


Succession of Francois Poussin—On rule of G. W. Banker and T. 
OC. Payan, to destitute the Administratrix, 296. 

. Service of the order to give security was made in this case upon 
the attorney at law of the testamentary executor, said executor 
being at the time absent from the State. This is sufficient. 

Succession of William Bobb, 344. 

. The right of an attorney to remuneration depends on a contract 
or appointment, and he can not recover from one who did not 
employ him, however valuable may be the result of his services 
to such person. 

George Wailes and 8S. Mathews v. Succession of James N. 
Brown, 411 

. It is a rule long settled by this court that it will not be implicitly 
governed in regard to questions relating to the value of profes- 
sional services rendered by attorneys at law to their clients, by 
the opinions of legal men taken in evidence, but will be guided 
by a conscientious estimate of the value of the services performed, 
and will, of itself, fix the amount, without reference to the opin- 
ions of witnesses. 

Randolph, Singleton & Browne v. Joseph W. Carroll, 467. 
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ATTORNEY—CITY. 
See OFFices AND OFrFicers, No. 2—State v. B. F. Jonas, 179. 
ASSUMPSIT. 

1. Boudreaux purchased from Delaporte a certain piece of property, 
giving notes to the order of the vendor and secured by mortgage 
on the property sold. Afterward, Boudreaux sold to Villiers who, . 
as a part of the price, assumed to pay said notes, one of which in 
suit herein was then held by plaintiffs. The property thus pur- 
chased by Villiers was sold at the suit of the creditors of Bou- 
dreaux before the institution of this suit. Under these circum- 
stances, Villiers should not be held to pay the assumpsit, there 
being a failure of consideration. 

Lapene & Ferre v. Delaporte, Administrator, et al., 252. 
ASSESSMENT. 

1. The opponents to the homologation of the assessment roll pre- 
sented by the commissioners of the First Draining District err in 
basing their opposition on the ground that some of the lands upon 
which the assessment in controversy is established, were drained 
at their cost under the provisions of Act No. 49 of 1839, and 
are by the thirteenth section thereof specially and forever ex- 
empted from any further assessment for draining. This section 
created no contract between the State and the opponents, by which 
their lands were exempted from the assessment under consideration 

This assessment is not an extra tax within the contemplation of said 
thirteenth section, which made it the duty of the municipality of 
New Orleans to maintain the works erected by the draining com- 
pany on the particular section drained, without ever levying an 
extra tax on the lands so drained, but only out of the funds arising 
from the general tax imposed throughout the municipality. 

The act of 1861, No. 57, provided, as its title indicates, for the col- 
lection of the assessment for draining under the act of 1858 and 
the supplementary act of 1859, and it seems that the present pro- 
ceedings were instituted in accordance with the provisions of the 
act of 1861. 

The Legislature of 1871, in act 30, has legalized the assessments 
made by the three boards of commissioners under the said acts of 
1858 and 1859, and other supplementary and amendatory acts, and 
authorized and directed the board of administrators of New Or- 
leans to collect the balance due on said assessments, which the 
said administrators are now seeking to do. 

The State, in ordering the draining, is exercising sovereign power, 
and can of course direct or authorize the work to be done in such 
way, and compensation made in such terms, as its discretion may 
deem best, restrained only by the fundamental principles upon 






















































INDEX. 759 





ASSESSMENT—Continued. 
which the government is to be conducted; and nothing is found 
in those principles inhibiting the State from having the means 
provided for such a work in the way it is done in the present sys- 
tem of drainage in New Orleans. ‘The existing laws clearly au- 
thorize the collection sought to be enforced, and no reason can be 
seen for judicial interference with the discretion of the State. 
In the matter of the Commissioners of the First Draining District, 
praying for the homologation of the assessment roll, etc., 20. 
Absence is no excuse for the noncompliance with the requirements 
of the law and for not objecting, within the proper time, to the 
assessment roll. 
Serrill v. The city of New Orleans, 520. 
See Taxes anp Tax CoLuectos, No. 14—State v. Peter Maz- 
well, 722. 
BANKRUPTCY. 

1. This isa personal action against the owners of a steamboat, the 
vessel being seized to enforce a lien accorded by a State law, 
under the conservatory remedy of provisional seizure. It is not a 
proceeding in rem to enforce a maritime lien. Therefore there is 
no force in the objection that the State court was without juris- 
diction. 

The State court, having once obtained lawful jurisdiction over the 
parties and subject matter, could not be subsequently divested 
thereof by the bankrupt court. 

Congress has not only not deprived other courts of jurisdiction over 
such cases, but it has provided for their prosecution and defense 
in those courts by the assignee in bankruptcy. This principle 
applies not only to all ordinary actions to collect debt, but also to 
all proceedings to enforce a lien, so long as the amount due is in 
dispute or remains unascertained. 

E. A. Switzer v. John Heinn and Mary Heinn, Owners of the 
Steamboat Frolic, 25. 

2. This suit was brought to revive a judgment in solido against 
defendants, Nelson & Co., serving citation only on Nelson. In bar 
of the proceeding he pleaded his discharge in bankruptcy. It was 
a vain thing to cite him, because he could not be held personally 
liable, and whether or not a judicial mortgage should be perpet- 
uated against the bankrupt’s estate by reviving the judgment, was 
a question that might interest the assignee, the special representa- 
tive of the ordinary creditors, but it in no manner concerned the 
bankrupt, who had surrendered his entire estate. 

Charles E. Alter v. 8. O. Nelson & Co., 242. 

3. Factors and commission merchants, when exercising their func- 
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BANKRUPTCY—Continued. 


tions of receiving, selling, taking their commissions, and account- 
ing to their principals, are acting in a fiduciary capacity within the 
meaning and intendment of the thirty-third section of the bank- 
rupt act of 1867, and are not released from obligations contracted 
in that capacity by a discharge in bankruptcy. 


To exonerate the factor from liability on the ground of his passing 


over to his general account the proceeds of the property of the 
consignor, and becoming the dehtor of the latter for such proceeds, 
it is well established that it must be shown that the owner or con- 
signor knew of such custom and usage and assented to it. 

J. W. Banning v. R. Bleakley & Oo., 257. 


The judgment of the lower court, predicated upon the ground that 
the proceedings in bankruptcy in relation to plaintiff in injunction 
are still pending, and that execution on the defendant’s judgment 
can not legally issue until the final judgment of the bankrupt 
court decreeing a discharge of the bankrupt, or not, be rendered, 
is correct. 


The defendants made themselves parties to the bankrupt proceed- 


ings, opposing the discharge of the plaintiff, and the matter remains 
undecided in the bankrupt court. He has the right to have the 
execution suspended until the final action of said court. 
O. W. Keeting v. Arthur, Stone & Oo., 570. 
See JurispicTion, No. 15—Switzer v. Zeller et als., 468. 
See Morreace, No. 12—Heard v. Patton, 542. 


BILLS AND PROMISSORY NOTES. 


L 


The rule is that want or failure of consideration will be no defense 
or bar to the title of a bona fide holder of a note for a valuable 
consideration, at or before it becomes due, without notice of any 
infirmity therein. 


A valuable consideration is one having value or worth, and it is not 


measured by uny particular degree or amount. There must be 
value, but not necessarily full value, which is not always easily 
determined. The agreement of the parties must fix the value. A 
small price is value, and where it is not clearly a sham, must be 
accepted as valid. In this instance, this court can not say that the 
willingness of the holder of the notes before maturity to take one 
hundred dollars for said notes, which were each for $2500, was, of 
itself alone, notice to the purchaser of a want of consideration. 
W. B. Scott & Oo. v. A. B. Seelye, 95. 


. This is a suit on a mortgage note drawn by defendant, and lost in 
transitu from New York to New Orleans, to which latter place it 
had been sent for collection. The Citizens’ Bank of Louisiana 
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BILLS AND PROMISSORY NOTES—Continued. 
offered him a bond of indemnity if he would pay the note at matu- 
rity, which he declined. Under this statements facts; 

Held—That the defendant is liable for the interest due on the note 
from the maturity thereof, for counsel’s tees, and for the costs of 
the act of mortgage. He could have avoided them all by deposit- 
ing, or tendering a deposit of the amount of the note when it fell 
due, and thus putting the plaintiff in default. But he is not liable 
for the costs of advertisement for the recovery of the lost note, as 
he can not be made to pay for either the misfortune or the negli- 
gence of plaintiff. 

Citizens’ Bank of Louisiana, for the use of the Phenix National 

Bank of New York v. John Baltz, 106. 

The Teutonia National Bank was clearly without right to hold 
Loeb & Co’s note, pledged to secure a particular debt of Gretzner, 
Winehill & Co. on account of any other indebtedness of that firm 
to the bank. When Loeb & Co., and also Gretzner, Winehill & 
Co. with them, offered to pay and take up the note of the last 
named parties, the bank upon receiving payment in full for that 
note should have surrendered the collateral. . 

Teutonia National Bank of New Orleans v. H. Loeb & Co., 110. 

. Article 313 of the Revised Code and Article 964 of the Code of 
Practice do not authorize the appointment of a curator ad hoe for 
the purpose of receiving notice of protest, nor was the plaintiff 
required to serve notice on the curator who was not appointed as 
such until fifty-one days after the protest. 

Neither the plaintiff nor the notary seem to have had any knowledge 
that, ten days before service of notice of protest, the heirs of the 
indorser of the note sued upon, had filed a petition for his inter- 
terdiction, and no information in regard to it was communicated 
to the notary when he handed the notice of protest addressed to 
the indorser to his son-in-law at the residence of said indorser. 

At the time of the protest, no legal representative having been ap- 
pointed for the indorser, the notice addressed to him and left at his 
domicile on the day of protest was sufficient to fix his liability. 
The plaintiff, through the notary, had exercised reasonable dili- 
gence and given such notice of protest as under the existing state 
of facts the law required to be given. 

Mrs, Estelle Rosa Weaver v. D. B. Penn. and Alfred Penn, 129. 

5. In this case the notes given by defendant for the price of a certain 
piece of property were made the debt of the firm composed of 
plaintiff and defendant by the act of partnership and purchase, but 
the notes given by each partner to represent the cash which each 
agreed to advance as the capital of the partnership were and are 
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BILLS AND PROMISSORY NOTES—Continued. 


the individual debt of each partner, and neither one is responsible 
for the notes of the other unless he expressly made himself liable 
therefor. The fact that the interest on such notes was paid by the 
firm and charged to the maker does not make the notes the debt of 
the firm, nor would the payment of said notes out of the interest 
of each partner in the partnership have such effect. 
Jacob F. Wild v. Albert Frath, 171. 

This is a suit brought against defendant on a note drawn by him, 
and pledged as security to plaintiff by Carlos, Marks & Co. for the 
payment of three of their notes. The defense is that the de- 
fendant has paid two of the notes, and has tendered the plaintiff 
the amount of the last one, for which the instrument sued on was 
given in pledge, it being a note signed for accommodation and 
without consideration, for the benefit of the pledgors. 


The plaintiff knew that the pledge was an accommodation note. In 


law and equity, therefore, the defendant ought not to be required 
to pay more than the amount for which the pledge was given, to 
wit: the three notes discounted by Carlos, Marks & Co., and 
ought not to be extended to cover money overdrawn by said Carlos 
Marks & Co. But a formal real tender of the money having not 
been made as required by law, defendant can not be exonerated 
from interest and costs. 
Mechanics’ and Traders’ Bank v. J. Barnett, 177. 


. There is no law that authorizes plaintiffs to claim interest on the 


bills issued by the city as currency; nor is there any that sanc- 
tions their claim to interest on the warrants held by them, which, 
as well as the city notes, they have funded. 


The assent of the Mayor that the plaintiffs should receive bonds in 


lieu of the securities funded at their face value, and reserve for 
judicial investigation their claim for interest, was not binding on 
the city. 


The rights of the plaintiffs were fixed by a statute. They were 


authorized to exchange securities that bear no interest for bonds 
of like amounts that do bear interest. This they have done, and 
can claim no more. 

Sam Smith & Oo. v. City of New Orleans, 187. 


. The defense that the indorser of a promissory note was released 


by the fact that the bank, without his knowledge or consent, gave 
up a warrant which had been pledged as collateral security, must 
be sustained. The indorser contends very properly that he 
could have made the warrant available, had it been retained and 
he required to pay the debt. 

Union National Bank v. Oooley and Labatt, 202. 
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BILLS AND PROMISSORY NOTES—Continued. 

9. This is a suit on two promissory notes with mortgage, drawn by 
defendant, and given as collateral security for advances made in 
plantation supplies. There is no evidence of fraud or bad faith 
on the part of the plaintiffs in regard to the possession of said 
notes, which were negotiable and were transferred by delivery. 
Gay & Co., it is true, had limited the amount of these advances 
to $10,000. But the defendant exceeded this limit, and pretends 
not to be responsible for said excess. She can not be permitted 
to take advantage of this act of her own, and Gay & Co. have the 
right to cause the property mortgaged to be sold so as to satisfy 
the amount due them for advances made to the defendants. 

Edward J. Gay & Co. v. Mrs. Solidelle Deynoodt et al., 249. 

. Beals & Laine are sued as makers and Edward Beals as indorser 
of a promissory note. E. Beals’ son, a member of the firm of 
Beals & Laine, wrote the name of his father, who can not write, 
as indorser of said note. The evidence showing that Edward 
Beals subsequently ratified the act or adopted the indorsement, 
this is sufficient to bind him as indorser. 

George Lysle and Son v. Beals & Laine et at., 274. 

At the time of the discount of the note which is the subject of 
the present controversy, Hunter, one of the firm of Callender & 
Hunter, according to the import of his own evidence, was utterly 
without authority to do so. He had no right to indorse and dis- 
count a note belonging to Callender, the plaintiff, and payable to 
his order, it matters not how much Callender might owe the late 
firm of Hunter & Callender. If Callender had given him verbal 
authority, as contended by defendants and intervenors, the author- 
ity was revoked before exercised. But, even without a revocation, 
Hunter had no authority to indorse and discount the note in ques- 
tion. 

Authority to indorse and discount a note for one purpose can not be 
extended to another. 

As Hunter had no title to the note, his indorsees acquired none, 
because they had notice of the want of authority in Hunter to 
indorse and negotiate it. 

R. K. Callender v. Golsan Brothers. Jackson & Manson, War- 
rantors and Intervenors, 311. 
12. The motives which influence a person to exercise a legal right do 
not destroy that right or affect its enforcement. 

A valuable consideration may, in general terms, be said to consist 
either in some right, interest, profit, or benefit accruing to the 
party who makes the contract, or some forbearance, detriment, 
loss, responsibility or act, or labor or service on the other side ; 
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BILLS AND PROMISSORY NOTES—Continued. 
and if either of these exist, it will furnish a sufficient valuable 
consideration to sustain the making or indorsing of a promissory 
note in favor of the payee or other holder. 
Milton Benner v. Warner Van Norden et al., 473. 

. The extension of the time of payment of a certain mortgage note 
was really the consideration of the note in suit, and this was a 
lawful consideration. Mrs. M. A. Foster v. Wm. H. Wise, 538. 
One holding a note as collateral security or as a pledge, to the 
extent of his debt, is the owner of the obligation for all practical 
purposes. It is not shown, in this case, that the debt to be secured 
is less than the amount of the note, even if it had been shown that 
plaintiffs held it as a pledge. 

The note being negotiable and having been acquired before maturity 
by the plaintiffs, the equities between the original parties can not 
be noticed in this suit. When one of the parties must bear a loss, 
he who has made it possible must suffer. 

In this instance, the mortgage is accessory to a principal obligation 
which it is designed to strengthen, and of which it is to secure the 
accomplishment; and it follows that the principal obligation, like 
a shadow, follows its substance. 

A mortgage may be given for an obligation which ben not yet risen 
into existence, and the provision of law which says “that the right 
of mortgage, in this case, shall only be realized in so far as the 
promise shall be carried into effect by the person making it,” 
applies only to cases between the parties to the contract, or in 
which the principal obligation is not negotiable. 

L. H. Gardner & Oo. v. J. D. Maxwell, 561. 

15. The note sued upon was negotiable in form and was the maker’s 
unconditional promise to pay the amount stated therein. When 
plaintiff received it from Mayer, indorsed ‘‘ without recourse” on 
him, he took it at his own risk, and the indorser is not liable 
because of the defense of Confederate money consideration suc- 
cessfully pleaded by the defendant. The note was given in nova- 
tion, indorsed * without recourse,” and the indorser has not been 
notified of its dishonor by the maker. Even without this limita- 
tion in the indorsement, under the rules of commercial law, the 
indorser who has not been notified of non-payment at maturity 
can not be made liable. 

R. W. Rayne v. W. L. Ditto. Lazarus Mayor, Warrantor, 622. 
The defendant was bound as accepter. No notice of protest was 
necessary to fix his liability either as surety or accepter. A loan 
of money was made by plaintiff to Sturgess, and the draft of Stur- 
gess for that amount was drawn upon and accepted by Leonard to 
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BILLS AND PROMISSORY NOTES—Continued. 
enable Sturgess to get the money he wanted from plaintiff, who, 


to the defendant’s knowledge, would not have loaned the money 
without security, and who rested upon the defendant’s acceptance 
as securing the amount loaned to Sturgess. Under no aspect of 
the case can there be any weight in the defense. 

J. W. Fuller v. A. H. Leonard, 635. 

. A bill was drawn by A. Flournoy to his own order upon Thurmond 
and Hicks and Martin Tally, and by them accepted for $1125, 
which bill was indorsed by Duncan. Thurmond and Hicks, joint 
acceptors with Tally, paid on the second February, 1871, one-half 
of the amount of the bill, principal and interest then due, and 
were released from further liability by the plaintiff, holder of the 
bill. He now claims from defendants, in solido, Martin Tally, as 
accepter, and Duncan as indorser, the remainder due. 

The defense, on the part of Tally, that plaintiff should have exhausted 
his legal remedies against the drawer and the accepters, Thurmond 
and Hicks, is not tenable under the rules of the law merchant. 
Tally and Thurmond are jointly bound as between themselves, 
but each is bound to the holder for the full amount. As to the 
indorser, Duncan, he is released by failure to serve legal notice 
upon him of the protest of the bill. 

McNabb v. Tally and Duncan, 640. 

See Partnersuip, No. 5—Oottam v. Smith & Co., 128. 

Sere Pieper, No. 1—Davidson & Hill v. Bodley, 149. 

Sze Assumpsit, No. 1—Lapene & Ferre v. Delaporte, 252. 

See Partnersuip, No. 8—Carrie A. Drake and Husband v. Hays 
et als., 256. 

Sree Contract, No. 3—Chastant v. Elliot, 322. 

See Turorsuip, No. 4—Ooons v. Kendall, 443. 

Srr Pieper, No. 3—Louisiana Savings Bank and Safe Deposit 
Oompany v. Bussey, 472. 

BILL OF LADING. 

1. The plaintiff sues defendant for a certain sum of money on a con- 
tract of affreightment concerning the transportation of slaves, for 
which he signed a bill of lading. After signing, he protested 
against it. This was too late. If his allegations are true, he 
should not have signed the bill of lading, or if he did, he should 
have protested at the time. 

James S. Rogers v. Robert Roberts, 85. 
BOARD OF LIQUIDATORS. 
Sze Bonps, No. 10—State ex rel. Citizens’ Bank of Louisiana v. 
Board of Liquidators, 660. 
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BONDS. 

1. In this instance the main ground of the defense seems to be, that 
the judgment appealed from was against these defendants in solido, 
and it was so changed by this court as to discharge one of them, 
the Delta Newspaper Company, and hold the other two liable 
jointly and not in solido, and therefore the surety is not liable for 
the amount of the judgment so rendered. The Code of Practice 
provides that the appellant shall satisfy whatever judgment may 
‘be rendered against him, and that the surety shall be liable in his 
stead. The language used is plain and expressive—that the sure- 
ty’s liability is to be just that of his principal, to pay and satisfy 
the final judgment of the appellate court whatever that may be. 
The condition of the bond signed by the surety in this case is the 
one required by law. The defense he sets up is more specious than 
weighty. 

Culver, Simonds & Oo. v. Leovy, Hart et al, 58. 

. There is no law that authorizes plaintiffs to claim interest on the 
bills issued by the city as currency; nor is there any that sanctions 
their claim to interest on the warrants held by them, which, as 
well as the city notes, they have funded. 

The assent of the mayor that the plaintiffs should receive bonds in 
lieu of the securities funded at their face value, and reserve for 


judicial investigation their claim for interest, was not binding on 
the city. 

The rights of the plaintiffs were fixed by a statute. They were au- 
thorized to exchange securities that bear no interest for bonds of 
like amounts that do bear interest. This they have done, and can 
claim no more. 


Sam Smith & Oo. v. City of New Orleans,187. 


3. Until the judgment appealed from be disposed of by this court, which 
has granted relators a suspensive appeal, the property of the suc- 
cession being in the custody of the executor and under the control 
of the parish court, and no moneyed judgment having been ren- 
dered against said relators, who do not seek to suspend the execu- 
tion of any such judgment, it follows, under this statement of 
facts, that a bond for costs is all that they should be held to give. 

State ex rel. Mrs. Oharles Pecot et als. v. Parish Judge of the 

Parish of St. Mary, 231. 

The indorser of a note having obtained a suspensive appeal from 

a judgment against him as such, and having given as surety on the 

appeal bond the maker of the note, against whom a separate judg- 

ment was rendered in the same suit, and the parties having severed 
in their defense ; 

Held—That in cases previously decided, the sufficiency of such a 











BONDS—Continued. 

surety was maintained, the surety and principal not being coap- 
pellants, and the former having all the requisites prescribed by the 
law. 

State ex rel. John Ooleman v. Judge of the Sixth District Oourt, 

parish of Orleans, 234. : 
Here two married women, sisters, are sued jointly as heirs of their 
mother. Judgment is rendered against them jointly, each for her 
half of the debt against their ancestor. Neither is bound to pay 
the other’s share of the debt. When, therefore, they sign recip- 
rocally each other’s appeal bond, each becomes bound as surety 
for the other’s debt. The authorities cited in support of the motion 
to dismiss the appeal refer to cases where the surety on the appeal 
bond is bound by the judgment to pay the debt for which he stands 
surety. The motion can not prevail. 
Isaac F, Riley v. Heirs of EH. M. Riley, 248. 

. There is a wide difference between the bonds issued in the name 
of and payable by an important political corporation and an indi- 
vidual promissory note. Bonds are commercial securities, and 
have characteristics of currency. They do not depend for their 
value upon the thing for which they were given. 

Where, as in the contract of sale relied on in this instance, payment 
was made in bonds, it was as if the price had been paid in current 
money. The language of the contract and of the act itself, on 
which it is based, implies such an intention, and indicates that it 
was meant to give a full discharge of the debt, without the reser- 
vation of any lien or privilege to secure the bonds at maturity. 

Smith & Oo. v. The Oity of New Orleans and Recorder of Mort- 
gages, 286. 

. This is a suit against the succession of John Armstrong, who is 
alleged to have been security on a bond given by one J. G. Camp- 
bell, as secretary and treasurer of the Canal and Claiborne Streets 
Railroad Company. As there is no sum fixed in the penal clause 
of the bond, the instrument contains no written promise on the 
part of Armstrong to pay any particular amount. Therefore his 
succession is not liable on the bond. As no amount is fixed in 
said bond, there is no evidence that the parties ever came to an 
agreement as to the extent of the obligation of Armstrong. The 
contract was incomplete. 

Assuming that the signing and delivery of the instrument authorized 
or implied authority granted to the holder to fill in the amount— 
which this court does not admit—the death of Armstrong revoked 
the mandate and no sum has been filled in. 

It has frequently been held that omissions in filling judicial bonds 

49 
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are supplied by the law. But in the case at bar the bond is in no 
sense judicial. It is an ordinary conventional bond given by an 
officer of a corporation for the faithful performance of his duties, 
and as the surety promised to pay no specific sum, there is no 
obligation for this court to enforce. 

Oanal and Olaiborne Streets Railroad Oompany v. Succession of 

, John Armstrong, 433. 
It seems settled by our jurisprudence that where no law authorizes 
the execution of a judicial bond, no force can be given to it. The 
order of the judge authorizing the intervenors in this case to 
release property under sequestration by executing a bond, gives no 
validity to the bond, because there is no law authorizing interven- | 
ors to release property under sequestration by furnishing bond. 

Annie Alexander and Husband v. B. Silbernagle et al., 557. 


. The relator is the holder, for various persons, of bonds known as 


the Levee Bonds, and of other bonds issued for ‘paying certain 
debts” under the act of fifteenth of February, 1866. He prays for 
a mandamus compelling the board of liquidators to fund his bonds. 
Critically considered, he rests his rights so to do upon the sole 
ground that the act of the Legislature, No. 11, of the session of 
1875, is unconstitutional. The issue is made up by the answer of 
the board, as well as of the State, which denies the validity and 
legality of the bonds. That issue is, whether the act No. 11, acts 
of 1875, conflicts with the amendment to the constitution adopted 
in 1874, and the act No. 3, of the acts of 1874, which this amend- 
ment was intended to make irrepealable and unalterable by a 
subsequent Legislature. 


All holders of bonds issued by the board under the act of 1874 are 


protected in their rights. The Legislature can pass no law affect- 
ing their validity; for this would be impairing a contract already 
consummated. 


But the relator has made no contract with the State under this act. 


‘His bonds are not bonds issued under this statute. He asks that 
bonds be given him in exchange for those he holds. 


There is nothing unconstitutional in an act of the Legislature which 


gives to the citizens of the State the right to see that no claim set 
up against it shall be passed until the validity thereof is ascer- 
tained. There is no violation of any contract with the relator by 
the act in question, because, at the time the act was passed, no con- 
tract existed under the act of 1874 between him and the State. 
The bonds he holds now are in the same condition that they were 
prior to the passage of either of the acts now under consideration. 


The act No. 11 of the acts passed at the extra session of the Legisla- 








BONDS—Continued. 
ture of 1875 and approved on the seventeenth May of the same 
year does not conflict with the amendment to the constitution 
adopted in 1874, and is therefore constitutional. 

The levee bonds in the possession of the relator are valid obligations 
against the State, and should be funded. 

In so far as relates to the bonds alleged to have been issued under 
the statute approved February 15, 1866, the application of the 
relator to have them funded must be dismissed on account of a 
discrepancy in the proof of their issuance which can not be sup- 
plied. 

State ex rel. Oscar J. Forstall v. The Board of Liquidation, 577. 

. This is a proceeding by mandamus to compel the Board of Liqui- ° 
dators to fund a certain promissory note for two hundred thousand 
dollars with eight per cent. interest made by the Governor of the 
State on the twenty-seventh of February, 1872, and secured by a 
pledge of forty warrants of five thousand dollars each, subject toa 
credit of $120,000, amount of bonds received in exchange for said 
warrants under act No. 3 of 1874, known as the ‘‘Funding Act.” 

The law does not make it the duty of the liquidators to exchange 
the bonds authorized by act No. 3 of 1874 for anything but the bonds 
of the State and certain warrants specified in section 3. 

Section 3 of said act is the only part thereof that confers authority 
to make such exchange, and it designates only ‘‘all valid outstand- 
ing bonds of the State and valid warrants drawn previous to the 
passage of this act by the respective auditors, except warrants 
issued in payment of the constitutional officers of the State, at the 
rate of sixty cents in consolidated bonds for one dollar in out- 
standing bonds and all valid warrants.” 

The words “‘bonds and warrants” are here repeated to leave no doubt 
as to the object of the law, and the proviso which immediately 
follows declares: ‘That the holder of any bond or warrant rejected 
by a majority of said board may apply by petition to the proper 
court for relief, and if final judgment shall be rendered in his favor 
against said board, it shall be the duty of said board to fund his 
said claim in bonds at the rate provided for by this act.” There- 
fore only the holders of outstanding bonds and valid warrants can 
appeal to the courts for relief. 

Lest there should be any doubt, section five declares “‘that the con- 
solidated bonds herein authorized shall be held and used by said 
Board of Liquidators only for the purpose of exchange as afore- 
said’—that is, for the outstanding bonds and valid warrants. 

The relator having voluntarily accepted the terms of the law and 
taken sixty per cent. of its whole claim against the State by fund- 
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ing the warrants held by it, the purpose of the act as to said debt 
has been attained, and the whole and only debt of the State 
due to the relator in this transaction has been funded, and the in- 
debtedness of the State, pro tanto, has been reduced and restricted 
according to the intent and object of the act. 
State ex rel. Citizens’ Bank of Louisiana v. Board of Liquida- 
tors, 660. 
See Appgat, No. 29—State ex rel. Temple 8S. Coons v. Judge of the 
Superior District Court, 334. 
Surety, No. 6—New Orleans, Mobile and Chattanooga Railroad 
Company v. Dugan, 465. 
' BROKERS. 
SrEe OBLIGATIONS AND LiaBiLiTIEs, No. 17—Todd v. Bourke, 385. 
CARRIERS. 

1. The act of the Legislature of Louisiana, No. 38 of the session of 
1869, is not in copflict with article 1, section 8, of the constitution 
of the United States, nor is it in conflict with article 14, section 1, 
of said constitution. Act No. 38 does not undertake to regulate 
commerce. The first section of act 38 forbids those engaged in the 
business of common carriers of passengers from discriminating 
against the passengers on account of race and color. That is the 
substance of the section so far as applicable to this case. It was 
enacted solely to protect the newly enfranchised citizens of the 
United States within the limits of Louisiana, from the effects of 
prejudice against them. It was not in any manner to affect the 
commercial interests of any State or foreign nation, or of the citi- 
zens thereof. 

The above mentioned act, No. 38 of the session of 1869, does not 
violate section 1 of article 14 of the constitution of the United 
States. No one is deprived of life, liberty, or property, without 
due process of law by said statute. The position that, because 
one’s property can not be taken without due process of law, there- 
fore a common carrier can conduct his business as he pleases, 
without reference to the rights of the public, is so illogical that it 
is only necessary to state it to expose its fallacy. 

In truth the right of the plaintiff to sue the defendant for damages 
would be the same, whether act No. 38 existed or not. But the 
act is in perfect accordance with the constitution of the United 
States. 

That the common carrier may make reasonable rules and regulations 
for the government of the passengers on board his boat or vessel 
is admitted, but it can not be pretended that a regulation, which 
is founded on prejudice and which is in violation of law is reason- 
able. Mrs. Josephine Decuir v. John G. Benson, 1. 
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2. The rule seems to be generally adopted and sanctioned, that in 
order to render the carrier liable for losses of baggage or goods 
shipped as freight, they must be delivered and entrusted to the 
carrier; and in regard to baggage the liability of the carrier does 
not extend beyond the value of reasonable articles of apparel or 
convenience according to the passenger’s condition in life and the 
journey undertaken by him, and for such sum as might be deemed 
necessary for his expenses. 

Mrs. Ellen Yenaga Del Valle and Husband v. Steamboat Richmond 
and Owners, 90. 

. Passengers have the right to require to be set on shore safely while 
disembarking, and they are not subjected to the hard lot of encoun- 
tering dangers gotten up by those whose business it is to provide 
for their safety in leaving the boat. There should be no necessity 
existing for them to look out, or to jump from one stage to another 
in order to savejlife or limb. 

Common carriers are bound to carry their passengers safely and 
securely, and to use the utmost care and skill in the performance 
of these duties, and, of course, they are responsible for any even 
the slightest neglect. 

The burden of proof is on the defendants to establish that there has 


been no disregard whatever of their duties, and that the damage 
has resulted from a cause which human care and foresight could 
not prevent. 
Laurent Julien v. Captain and Owners of Steamer Wade Hamp- 
ton, 377. 
CITATION. 


See ATTACHMENT, No. 1— Wooldridge v. Monteuse, 79. 

See GARNISHMENT AND GARNISHEES, No. 4—Dupierris v. Halli- 
say, 132. 

See Practice, No. 10-——Anderson v. Arnette et als , 237. 

See Bankruptcy, No. 2—Alter v. Nelson & Oo., 242. 

See Jupement, No. 5—Isaac F. Riley v. Heirs of EH. M. Riley, 
248. 

See JupGMeENT, No. 6—Alter v. McOullen, 251. 

See JurispicTion, No. 12—Succession of William Bobb, 344. 

See Prescription, No. 7—Nicholson & Oo. v. Jennings, 432. 

CHECKS ON BANKS. 

1. The check, the amount of which plaintiff, in her capacity of testa- 
mentary executrix, seeks to recover as having been embezzled by 
one of the defendants, Mrs. Risley, was not of Hampton Elliott, 
whose succession she represents, but was a check drawn by Brit- 
ton and Kountz to the order of said Elliott. The moment Elliott 
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CHECKS ON BANKS—Continued. 
indorsed it and handed it to Mrs. Risley, his property in it ceased. 
It was not his money which the bank paid when it paid the check 
after his death. It was Britton and Kountz’s money. The bank 
paid under instructions from them and not under any mandate 
from Elliott. 

A check is not an obligation. It is an unconditional order to pay. 
It, in fact, represents money, and to all practical intents is money. 
When, therefore, Elliott gave the check in question, indorsed by 
him, to Mrs. Risley, it was money which he gave her, and which 
she reduced to her possession when she took it. 

Mrs. Virginia O. Burke, Testamentary Executrizx, v. Mrs. Olarissa 
Bishop and Mrs. Risley, 465. 
CHARTER PARTY. 

1. This is a suit to recover the penalties stipulated in two charter 
parties, for the violation thereof, in relation to voyages to be made 
by two different vessels. 

The putting in default was sufficient as to one of the vessels, but 
there is no proof that either of the modes for putting in default 
pointed out in article 1911, R. C. C. No. 2, was observed in relation 
to the other vessel, until the day the contract expired, when it was 
impossible for the vessel to execute her voyage on, or previous to, 
that day. The defendants are therefore liable jointly and in solido, 
as they bound themselves, only for the infraction of the contract 


as to one of the vessels. 
Henry Eden v. F. Lemandre et als., 176. 


The charterer when he has complete control of the vessel, as in 
this case, is pro hac vice owner, as to parties dealing with him in 
such capacity, but he is not such in a contest with the actual own- 
ers for the value of the vessel and on the terms of the charter 
party. In such contest the burden is on the owners to prove the 
negligence of the charterer. : 
The authorities relied on in this instance by plaintiffs refer to the 
responsibility of owners as common carriers, and most of them are 
based on the act of Congress declaring the fact of explosion to be 
full prima facie evidence of negligence on the part of the defend- 
ant; while this is an action by the owners against their lessee for 
the value of the property hired by them to the latter. The evi- 
dence on this occasion does not show that the defendant as lessee 
violated the obligations imposed upon him by article 2710 R. C. C. 
George E. Wilkinson and Frank Behan v. Joseph Dalferes and 
Joshua M. Johnston et als., 379. 
CLERK’S FEES. 
See Orrices AND Orricers, No. 8—Fitzpatrick v. City of New 
Orleans, 457. 
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COMMUNITY. 

1. After the decease of his wife, the plaintiff, administrator of com- 
munity property, gave to A. Ledoux his note for a community 
debt, and mortgaged a tract of land belonging to the estate to 
secure its payment. The executrix of A. Ledoux obtained judg- 
ment, issued execution, and caused a seizure to be made. The 
plaintiff, as administrator, enjoins the sale. The record shows 
that the estate has not been settled up; there are debts outstand- 
ing against it besides the one for which the administrator gave his 
note. Under such circumstances, the seizing creditor could expect 
only to be paid concurrently with other creditors of the estate in 
the due course of administration. His proceedings are illegal and 
irregular. 

Lovel Ledoux, Administrator, v. J. E. Breaux, Sheriff, et 
als., 190. 

. The assets shown as composing the separate succession of Mrs. 
Clark being her separate property, distinct from the assets of the 
succession of her husband, the opponent can not claim payment 
out of these assets for his debt, which is a community debt due by 
the community estate. 

Successions of George and Frances Olark—On opposition to the 
account of the Executrix, 269. 


By the marriage contract of plaintiff with her husband, the com- 
munity was modified so as to exclude the Blackwater plantation 
and its fruits from the community. This was permitted by article 
2421 C.C. The cotton seized was raised on the plantation, and 
the horses also seized were by destination a part of the Blackwater 
plantation. Hence the injunction was lawfully taken and must be 
perpetuated. 
Mrs. A. M. Barrow et al. v. J. H. Stevens, Sheriff, et als., 343. 

. This isa suit in injunction prohibiting defendant from suing plain- 
tiff, or foreclosing his mortgage as vendor, and praying for the 
rescission of the sale of a tract of land, on the ground of defective 
title. 

The plaintiff has failed to set forth a cause of action in her petition. 
It has been settled that the surviving husband, the head of the 
community, may sell community property after the death of his 
wife. The title of the property, in this instance, stands in the 
defendant’s name on the records of the parish where the property 
is situated, and he is personally bound for the debts of the commu- 
nity. Besides, plaintiff is not disturbed in her possession, or threat- 
ened with eviction. 

Julia Williams and Husband v. J. W. Fuller, 634. 
See Succession, No. 5—Smith & McKenna v. Charles, 503. 
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COMPENSATION. 


1. 


The duties of the defendant, while acting in his official capacity of 
wharfinger, were fixed by law. Compensation is an equitable 
remedy, and never takes place when it would be against good con- 
science. This case is similar to the case of City of New Orleans 
v. Finnerty et al., previously decided, and must be controlled by 
the principles therein announced. 

City of New Orleans v. . V. Fassman et als., 650. 


. Compensation takes place between individuals when the debts due 


by the respective parties are equally due and demandable, and 
where the character of the debt is the same. It can not be opposed 
by a fiduciary aciing in the line of his duty. 


There is no such thing as compensating a debt due by an agent for 


moneys collected by him in the performance of his duties, by a 
debt due by the principal to said agent. 


No officer of a government, State or municipal, is empowered to pay 


himself his salary or plead in compensation a demand made against 
him for moneys collected by him in his official capacity, by an 
amount due him on account of hissalary. His duty is to discharge 
the obligations of his office according to the terms of his accept- 
ance thereof, and to get his pay as other officers get theirs. In 
other words, he can not pay himself. 


The Administrator of Commerce for the city of New Orleans had no 


power to authorize the defendant, a wharfinger for the second dis- 
trict of said city, to retain a sufficient sum out of the moneys 
collected by him to pay his salary and also other employes in the 
office, and expenses of office. That the same thing has been done 
in other instances is no justification. Custom can not supersede 
the law in such cases. If it be a custom, it is a vicious one. 

City of New Orleans v. Martin Finnerty, 681. 


CONTRACT. 


1. 


Where the terms of the contract for building were, that ‘‘no extra 
was to be admitted or allowed for, unless executed under written 


‘authority, and all omissions, additions or alterations should be 


estimated for, and the value thereof agreed upon by the superin- 
intendent, and added to or deducted from the contract sum, as the 
case may be, by an indorsement, or no allowance for the same shall 
be made by the other party.” 


Held—That certain items of extra work claimed by plaintiff, could 
not be proved by parol evidence under the contract, and second, 
because they were outside of the contract, in no manner connected 
with the specifications in the contract, and contrary to the allega- 
tions in the petition. John Page v. Nicholson & Oo., 116. 
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CONTRACT—Continued. 

2. The difficulty in this case arises from the loss of a counter letter 
or private agreement existing between the plaintiffs and defendant, 
or rather from their disagreement in regard to the contents thereof. 
The bills of exceptions as to the parol proof of the contents of the 
counter letter or written agreement between the litigants herein 
were not well taken, a sufficient foundation having been laid to 
authorize the admission of secondary evidence. 

An unreasonable contract is not to be supposed probable. It is not 
to be presumed that plaintiffs, who were merchants and business 
men, would have consented to advance large sums of money to 
cultivate a plantation for defendant’s benefit, and themselves incur 
all the risks and losses attending the enterprise if not successful. 

Payne & Harrison v. Mrs. H. A. Stackhouse, 185. 

. In this suit, instituted by plaintiff, the nullity of the proceedings 
of defendant in Iberville against plaintiff, is set up on the ground 
that plaintiff was an absentee, was not cited and had noknowledge 
of the suit brought against him there. Whether the proceedings 
in Iberville were regular or not is immaterial, inasmuch as plain- 
tiff makes at the domicile of defendant the issue of the validity of 
the sale by defendant to him and prays judgment decreeing him 
to be the owner of the object sold. 

The mules, which are the subject of this controversy, having been 
sold to plaintiff upon his promise to pay for them by a note well 
indorsed, payable at one year from date, bearing interest and being 
equivalent to cash, and after the shipping of the mules by the 
vendor according to the directions of the plaintiff, the latter hav- 
ing delivered to said vendor a note, both the drawer and indorser 
of which were insolvent at the time, thus making said note utterly 
worthless to the knowledge of plaintiff, the consideration of the 
contract fails and the sale must be aunulled and set aside. 

John Chastant v. Joseph Elliott, 322. 

. There was a total failure on the part of defendant to deliver at 
Havana, island of Cuba, certain articles contracted for. The inter- 
ference of the military power of the government at the time has 
relieved him from the stipulated penalty in case of failure, but he 
muat return the portion of the price received by him for the arti- 
cles not delivered. J. Denny v. H. Simons, 438. 


See Bonn, No. 7—Canal and Claiborne streets Railroad Company 
v. Succession of Armstrong, 433. 


Corporation, No. 4—Oity of Shreveport v. Mary M. Waples and 
Husband, 636. 
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CONSTITUTION. 


1, 


The act of the Legislature of Louisiana, No. 38 of the session of 
1869, is not in conflict with article 1, section 8, of the constitution 
of the United States, nor is it in conflict with article 14, section 1, 
of said constitution. Act No. 38 does not undertake to regulate 
commerce. The first section of act 38 forbids those engaged in 
the business of common carriers of passengers from discriminating 
against the passengers on account of race and color. That is the 
substance of the section so far as applicable to this case. It was 
enacted solely to protect the newly enfranchised citizens of the 


_ United States within the limits of Louisiana, from the effects of 


prejudice against them. It was not in any manner to affect the 
commercial interests of any State or foreign nation, or of the 
citizens thereof. 


The above mentioned act, No. 38 of the session of 1869, does not 


violate section 1 of article 14 of the constitution of the United 
States. No one is deprived of life, liberty, or property without 
due process of law by said statute. The position that, because 
one’s property can not be taken without due process of law, there- 
fore a common carrier can conduct his business as he pleases, with- 
out reference to the rights of the public, is so illogical that it is 
only necessary to state it to expose its fallacy. 


In truth the right of the plaintiff to sue the defendant for damages 
would be the same, whether act No. 38 existed or not. But the 
act is in perfect accordance with the constitution of the United 
States. 


That the common carrier may make reasonable rules and regula- 


tions for the government of the passengers on board his boat or 
vessel is admitted, but it can not be pretended that a regulation, 
which is founded on prejudice and which is in violation of law is 
reasonable. Mrs. Josephine Decuir v. John G. Benson, 1. 


. The second article of the city ordinance to regulate the levee dues 


.and wharfage on. ships and vessels arriving from sea, and on steam- 


boats, flatboats, etc., arriving at the port of New Orleans, ap- 
proved February 11, 1853, which provides, “that from and after 
the first of January, 1855, the levee dues on all steamboats which 
shall moor or land in any part of the port of New Orleans shall be 
fixed as stated in said ordinance,” is not in conflict with the pro- 
visions of the constitution of the United States. 
J. W. Oannon v. City of New Orleans, 16. 

Under a title to make appropriations for the general and currént 
expenses for the year ending thirty-first of December, 1874, an 
appropriation for an expense or debt incurred prior to that time 
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CONSTITUTION—Continued. 
can not be made, because the object is not expressed in the title, 
as required by article 114 of the constitution. 

Besides, the claim of plaintiff can not be enforced, because at the 
time it was incurred, the total debt of the State exceeded the limit 
fixed in the amendment of the constitution. 

State ex rel. Wm. W. Howe v. Charles Olinton, Auditor—State of 
Louisiana, Intervenor, 40. 

4. The franchise of the plaintiff is property, and it has been injured 
in the enjoyment thereof by the claims and pretensions of the de- 
fendant, founded on a statute alleged to be unconstitutional and 
void. It is true, the right of the plaintiff to make and vend gas 
will begin on the first of April, 1875, but the right to sell shares of 
its capital stock, to the amount of three millions of dollars and 
the duty to erect works, buildings, machines, lay gas pipes, and 
prepare every thing necessary to begin the enterprise or business, 
vested the moment the corporation began. 

A void title set up to defeat plaintiff's right to prepare for their busi- 
ness, invades their charter as effectually as if set up to obstruct 
the business after it had begun. 

This is not an action of damages under article 2315 of the Revised 
Code. The plaintiff has shown an injury, and if there is no ex- 
press law giving a remedy, it can appeal to the equity powers of 
the court for redress. Revised Code, article 21. The exception to 
the petition of plaintiffs on the ground that it discloses no ground 
of action can not be maintained. 

Crescent Oity Gaslight Oompany v. New Orleans Gaslighg Com- 
pany, 138. 

The purpose to extend the charter of the New Orleans Gaslight 
Company for twenty years from the first of April, 1875, is no more 
disclosed in the title of the act, entitled “An Act to extend the 
area of gas lighting in the city of New Orleans and to reduce the 
price now paid by consumers,” than the purpose to create a new 
corporation for making and vending gas is indicated therein. The 
prolonging of defendant’s corporation for twenty years virtually 
gives a new charter for that period. Moreover, the title is decep- 
tive and calculated to mislead the mind from the true object of 
the statute. Hence, the statute is repugnant to article 115 of the 
constitution of 1852 then in force and is therefore void. 

Nothing but a valid statute of the State could confer the grant ex- 
tending the charter of the defendant until 1895, and the act of 
March 1, 1860, which had that object in view, being unconstitu- 
tional, was utterly void from the beginning. 

The act incorporating the plaintiff's company, conferring on it the 
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sole and exclusive right to make and vend illuminating gas in 
the city of New Orleans for fifty years from the first of April, 
1875, is not repugnant to article 114 of the constitution of 1868 
then in force, requiring the object or objects of every law to be 
embraced in the title. The object of the act, as stated in the title 
was: “to incorporate the Crescent City Gaslight Company.” To 
incorporate a company is to create it with certain powers and 
privileges. These powers and privileges need not be detailed. 
The title of tle act disclosed the creation of a gaslight company. 
This was sufficient to cover the monopoly or exclusive privilege to 
make and vend gas. 

An exclusive privilege or monopoly, can be granted under the usual 
title to inéorporate a company. The grant of the monopoly com- 
plained of in this case does not violate the constiution, and is 
valid. Ibid, 138. 

The State, intervening, not to set up some separate right of its own, 
but solely for the purpose of upholding the rights of the plaintiff 
against the defendant, in regard to a franchise granted by itself, 
has no interest whatever in the controversy, and the court below 
did not err in dismissing the intervention. 

In regard to the intervention of the city of New Orleans, the right 
reserved by the State for it to become the purchaser of the gas 
works, fixtures, etc., at the expiration of the charter of the de- 
fendant, was not such a vested right that the State could not with- 
draw or recall, without contravening that provision of the consti- 
tution of the United States prohibiting a State from impairidg the 
obligations of a contract. 

Even conceding that the authority given to the city, if she saw fit, 
at the expiration of the defendant’s charter, to purchase the gas 
works, by implication conferred authority to operate said works, 
the State had the right to recall or withdraw the authority, as it 
did in the act of 1870, before the time for using the authority 

' arrived, and the grant of the right and exclusive privilege to 
plaintiff to make and vend gas, is utterly repugnant to the right 
of any other person or corporation to make and vend gas in New 
Orleans. This grant by implication revokes or recalls any pre- 
vious authority given the city to buy the gas works of defendant 
on the first of April, 1875. This is violating no contract pro- 
tected by the constitution of the United States. The intervention 
of the city can not be maintained. Ibid, 183. 

. It has been decided by this court that the express grant of au- 
thority in article 118 of the constitution, to exempt from taxation 
property actually used for church, school, or charitable purposes, 
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by implication prohibits the General Assembly from exempting 
property not actually used for such purposes. 

The exemption from taxation of property used for certain purposes, 

' expressly granted in the constitution, or in a law specially author- 
ized by the constitution, means an exemption from all taxation, 
municipal as well as State. It means a complete, and not a par- 
tial exemption, and this limitation must apply to the power of 
taxation previously delegated to the municipal corporations of the 
_— Mr. and Mrs. Lefranc v. City of New Orleans, 188. 

. The only objection urged by plaintiff to the sale in this case is 
that the price was paid in Confederate money. 

There are three grounds fatal to the objection : 

First—The contract by which the defendant acquired the property 
in 1864 was an executed judicial sale, which is protected by article 
149 of the constitution of 1868. 

Second—The plaintiff, by receiving $350 of the proceeds in national 
currency, being the estimated value of the Confederate notes 
received as the price, ratified the sale. 

Third—The plaintiff can not keep the price or any part thereof, and 
claim the thing sold. Sarah WS. Tilsen v. Catharine Haine, 228. 

. The jointresolution of the Legislature upon which defendant relies 
in this case and the title of which is: “* A joint resolution in rela- 
tion to the New Orleans, Mobile and Chattanooga Railroad Com- 
pany, a corporation of the State of Alabama,” sufficiently discloses 
the object of the resolution. It is not therefore unconstitutional. 

The city of New Orleans v. New Orleans, Mobile and Chattanooga 
Railroad Company, 414. 


. The mayor and selectmen of the town of Homer could not do any 
thing which they were not authorized to do by the statute from 
which they derived their powers, and this statute expressly pro- 
hibited them from imprisoning any person for any period beyond 
the time necessary for the offender to become sober, or until he 
should desist from violence. Therefore the ordinance which ex- 
tends the imprisonment to ten days is illegal, and when the mayor 
sentenced the defendant to an indefinite imprisonment, that is, 
until he paid a certain fine, his judgment was doubly wrong, for it 
condemned under an illegal ordinance, and went much farther than 
the ordinance itself permits. 

As the act of the Legislature under which the ordinance under con- 
sideration was enacted, was passed in 1874, its constitutionality 
must be tested by the constitution of 1868. Constructing together 
articles 73, 89, 94 of that constitution, it follows that the ordinance 
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under which this action is brought, is illegal and unconstitutional, 
so far as it permits the mayor of Homer to imprison the defendant 
as he did, but not so far as it allows him to impose the fine which 
he fixed. 
The Mayor and Selectmen of the Town of Homer v. John B. 
Blackburn, 544. 

. The defendant bank having been incorporated since the adoption 
of the constitution of 1868, there is no contract between it and the 
State under previous laws on the exemption from taxation, and 
there is no conflict with the constitution in levying the present 
tax. 

City of New Orleans v. Metropolitan Loan, Savings and Pledge 
Bank, 648 
See Taxes anp Tax CoLiectors, No. 4—City of New Orleans v. 
Cazelar, 156. 
See Homesteap, No. 5— William Doughty v. Sheriff et als., 355. 
See Taxes anp Tax CoLtectors, No. 10—City of New Or- 
leans v. Bank of Lafayette, 376. 
See Mortaace, No. 8—Mathilde Morrison v. Citizens’ Bank et 
als., 401. 
See Markets, No. 1—Oity of New Orleans v. James Stafford, 417. 
‘Sze Bonps, No. 9—State ex rel. Forstall v. Board of Liquida- 
tors, 577. 
SEE OFFICES AND OFFICERS, No. 13—State v. Pete Phillips, 663 ; 
AND No. 14—State v. George Fritz, 689. 
CORPORATIONS. 

1, The rule seems to be that the powers of all corporations are lim- 
ited by the grants in their charters and can not extend beyond 
them. But, if to provide for the relief of the indigent, who are 
unable to procure for themselves the needs of suffering humanity, 
is an essential part of municipal government, the right to deter- 
mine the means, form and manner of extending the relief accord- 

_ ing to the exigencies of each particular case, must exist also. In 
this case, two policemen, who had been severely wounded in the 
discharge of their duties by gun shots, and who were poor and des- 
titute, had applied to the City Council for assistance. If the coun- 
cil had power to provide for them at all, it surely had the power 
to provide the assistance most needed—that of the services of a 
skillful surgeon, Samuel Logan v. City of New Orleans, 101. 
The title to the act No. 7 of the extra session of 1870, is sufficiently 
expressive of its objects and purposes to indicate the intention of 
establishing a new city charter, and, as a consequence, the prescrib- 
ing of the city limits or boundaries. 
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Cities may properly be extended in their boundaries as need or con- 
venience may require. The extension of their boundaries may, as 
in the present case, include rural districts, the condition of which 
is very materially different from the character of city property. 

Taxation must be equal and uniform, but the ascertainment of the 
proper standard of valuation to form the basis of taxation is well 
nigh insurmountable. It is at leasta difficulty that is never clearly 
and satisfactorily removed. , 

The principle is well settled and the doctrine established, that a Le- 
gislature may, without the infringement of constitutional rights, 
extend the boundaries of a city and embrace new territory, but 
that it is without power to authorize the city to levy any other than 
a uniform and equal tax on all property alike. 

The tax in dispute in this case has been imposed since the city charter 
of 1870, which makes it the duty of the City Council to lay an equal 
and uniform tax upon all real and personal property in said city. 

From these well settled principles and the law applicable to this case, 
it must be concluded that the objections urged against the consti- 
tutionality and legality of the tax in question are untenable. 

City of New Orleans v. Pierre Cazelar, 156. 

. The municipal corporations of this State are permitted to subscribe 
for stock of railway companies on certain conditions. In this 
instance, no ordinance whatever, in compliance with these condi- 
tions, was passed by the City Council of Shreveport, but, on 
motion, the proposition of a certain railroad company, to have a 
vote of the people taken for a subscription to the stock of the 
company to the amount of three hundred thousand dollars, was 
referred to the Mayor with authority to order an election. This 
could not be done. Therefore the acts of the Mayor in the matter 
were unauthorized and illegal, and could not impose any duty or 
obligation on the officers of the municipal corporation. 

State of Louisiana ex rel. W. S. Haven, President, etc. v. The Oity 
of Shreveport, 623. 

. The contract for macadamizing Commerce street in the city of 
Shreveport was awarded to the undertaker on the third of May, 
1871, and the assessment to pay for the work was ordered on the 
eighth of that month. These acts were done under the authority 
conferred by the act of the Legislature of March 9, 1869. 

But the law establishing the new charter of the city of Shreveport 
was approved by the Governor on the twenty-seventh of April, 
1871, and went into effect from and after its passage. The council 
deriving its powers from the act of 1869, in virtue of the constitu- 
tional provision on that subject recognized by the 21st section of 
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the new charter, held over and remained in office until the organ- 
ization of the new council to be appointed under the new charter ; 
but it was, from and after the passage of the act of twenty-seventh 
April, shorn of the powers it previously possessed under the law 
of 1869. From and after the passage of the act of twenty.seventh 
April, 1871, it could only exercise the powers granted under that 
act, and these did not authorize the contract and assessment made 
in May, 1871. 

Oity of Shreveport v. Mary M. Maples—Oity of Shreveport v. F. 
P. Stubbs—Oonsolidated, 636. 

Seer Privitece, No. 4—Orescent City Gaslight Company v. New 
Orleans Gaslight Oompany, 138; anp Nos. 9 anp 10—Sam 
Smith & Co. v. City of New Orleans et al., 286. 

See Action, No. 10—John Wolf v. Oity of New Orleans, 309 

See Lise, No. 3—Benito Vinas v. Merchants’ Mutual Insurance 
Company of New Orleans, 367. 

See FirEMEN’s CHARITABLE AssocraTION, No. 1—Teutonia In- 
surance Company v. Thomas O’ Connor et als., 371. 

Sez Taxes anp Tax Cottectors, No. 11—H. Galley v. L. 
Guichard, 396. 

See Sarees, No.'15—Hdwards v. Fairbanks & Gilman, 449. 

Sree Morteace, No. 11—Oonsolidated Association of the Planters 
of. Louisiana v. Mason et als., 535. 

See ConstituTIon No. 8—Mayor and Selectmen of the Town of 
Homer v. John B. Blackburn, 544. 


CRIMINAL LAW. 


1, 


Before the jury was impanneled, defendant objected through his 
counsel to the impanneling of the jury because he had not been 
served with a copy of the indictment and a list of jurors who 
were to pass upon his case, two entire days before his trial. The 
court a qua erred in overruling the objection and proceeding to 
trial. State of Louisiana v. Joe Guidry, 206. 


. There can no judgment be passed, when there was no arraign- 


ment. The arraignment is the issue made, and when there is no 
issue, there can be no trial. This absolute requirement of the 
law is not cured by the fact that the accused was brought into 
court and tried without objection. 

State of Louisiana v. Chapman Epps, 227. 


. In this case no sentence having been pronounced, and no fine im- 


posed in the court a qua, the plea to the jurisdiction of this court, 
founded on article 74 of the constitution, must prevail. 
The State of Louisiana v. Matilda Brown, Martha Brown and 
Chapman Epps, 236. 
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4. The coroner’s inquest being signed by the coroner and duly certi- 
fied by him, the jurors having signed by making their cross marks, 
and the whole being certified by the coroner, who is a sworn offi- 
cer, his certificate of the signatures of the jurors is sufficient. 

State of Louisiana v. William Evans, 297. 

5. Act 124 of the acts of 1874, organizing the Superior Criminal Court, 
gave that court exclusive jurisdiction of this case, and no order of 
transfer or other decree was necessary to give it jurisdiction. 

If a nolle prosequi was entered on the first count for ‘‘ forgery,” the 
forged order was copied in the second count “for publishing as 
true a forged order for the delivery of goods,” and no explanatory 
averment of the meaning of the words and figures thereof was 
necessary—the meaning being obvious. The signature of the 
forged order “‘ Randal & Co., 43 Carondelet street,” was sufficient 
to suggest the name of a firm upon whom the forgery was com- 
mitted. 

It was not necessary to allege that Randal & Co. had goods at the 
place designated in the forged order. 

The averments of the second count were ample to apprise the defend- 
ant of the charge against him, and to put him in possession of all 
information necessary to prepare his defense. 

That a new trial and nolle prosequi were entered on the first count 
charging forgery, is no reason why the defendant should escape 
the verdict and sentence on the second count for a distinct and 
separate offense. 

The new trial and nolle prosequi, as to the first count, were entered 
on the twenty-third of May, 1874; the motion in arrest of judg- 
ment, however, was not presented until the twenty-seventh, four 
days afterward. This court is not prepared to say that the judge 
a quo erred in holding that the motion came too late. 

The expression in the decree of ‘the court that “the prisoner having 
been brought into court, and having nothing to say in arrest of 
judgment, was sentenced,” etc., of course, implies that he was 
asked if he had anything to say why sentence should not be pro- 
nounced against him. 

State of Louisiana v. George Fritz, alias George Frey, 360. 
In reply to questions propounded by the judge to tne juror, he said 
that the opinion he had referred to on his voire dire as having been 
formed at the time of the occurrence was not an opinion, but an 
impression which would readily and easily yield to evidence 
(strong evidence), and that he could go into the jury box and 
render a verdict according to the evidence in the case, regardless 
of the impression referred to by him. The objection by the 

50 
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defendant to this juror was not well founded; the juror was not 
disqualified. 

There was nothing defective in the manner of sentencing the 
accused. The record shows that, having been brought into court, 
‘and having nothing to offer in arrest of judgment,” he was sen- 
tenced. This sufficiently shows that he was asked if he had any- 
thing to say why sentence should not be pronounced against him. 

It was not necessary that the defendant should be present when the 
motion for a new trial was made and overruled. 

State of Louisiana v. Joseph Hugel, 375. 
7. The record shows the accused was present during the trial, that 
he was arraigned and pleaded not guilty. Nothing more was 
necessary. 

The transcript, which is very badly made up, does not show that the 
accused was asked if he had anything to say why judgment should 
not be pronounced against him. It is not considered that this 
ceremony is necessary, though usual and perhaps prudent, in cases 
not capital. 

The regular venire drawn for the term was set aside on the objections 
urged by defendant, that it had been drawn under the act of 1873 
instead of that of 1868, and the special venire shows that it was 
drawn under an order of the judge commanding the same. The 
defendant’s objection to the drawing of the jury can not be main- 
tained. 

The refusal of the judge a quo to permit the accused to contradict 
the official acts of the clerk by his parol evidence was proper. 

State v. Ned Taylor, 393. 
8. It sometimes happens that the prosecution, in order to exclude the 
evidence of a material witness for the defendant, prefers his indict- 
ment against both jointly. In such case, according to legal au- 
thority, if no evidence whatever be given to affect a person thus 
unjustly made a defendant, the judge in his discretion may direct 
the jury to acquit him in the first instance, so as to give an oppor- 

tunity to the other defendant to avail himself of his testimony. 

From this authority, as laid down, the inference would seem to be 
that, when the judge considers the evidence of sufficient weight to 
question the innocence of the parties sought to be made witnesses 
for the principal defendant, he should not order their acquittal. 
The ruling of the judge a quo in this case is in conformity with 
this doctrine, and must therefore be maintained. 

State v. Gustave et als., 395. 
9. The judge a quo was asked to charge the jury that “if the jury 
believed that the defendant Hamilton was handcuffed at the time 
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he was presented to the deceased for recognition, then such recog- 
nition was not made in conformity to law and must be rejected.” 

The judge did not err in refusing the charge. The fact that the de- 
fendant may have been handcuffed could have no effect upon the 
ability of the party wounded to recognize him. 

The State of Louisiana v. Henry Hamilton, 400. 

. The prisoner was charged with having forcibly entered a certain 
house in the night time, armed with a dangerous weapon, with the 
intent to kill. He wasfound guilty of everything he was charged 
with, except that he was not armed with a dangerous weapon. The 
verdict is therefore responsive to the indictment, and a valid sen- 
tence could be rendered thereon. The two sections of the Revised 
Statutes, 850 and 851, form but one law. 

The State of Louisiana v. Jacob Morris, 480. 

Alcee Harrisand Toney Nellum were indicted for murder. No sev- 
erance was asked by either of the defendants. On the trial evi- 
dence of confession by Nellum was offered against him, not ob- 
jected to, and received. The position taken by Alcee Harris that it 
involves her in the crime, that it was hearsay, and therefore not 
admissible, can not be maintained. The evidence was only offered 
against Nellum and admitted as to him. It was not, under the in- 
structions of the judge, used against Alice Harris. Hence she can 
not complain. It must be presumed that the jury followed the in- 
structions of the judge. 

Both defendants moved for a new trial, which was refused. As no 
question of law is presented in either of these motions, this court 
can not consider the legality of the judge’s rulings upon them. 

The word willful is not sacramental, and its omission in the indict- 
ment does not vitiate that instrument. Defendants are charged 
with having feloniously murdered the deceased. The felonious 
murdering was necessarily a willful act. Whether it was willful 
and felonious were questions of fact which it was the province of 
the jury to decide. 

The State of Louisiana v. Alcee Harris and Toney Nellum, 572. 

. There is no law of this State, nor any authority under our juris- 
prudence, requiring a more definite descriptionin an indictment for 
stealing money than the word itself imports. 

The State of Louisiana v. Oharles Green, alias Henry Green, 598. 
Where a witness declared that he had formed an impression based 
on newspaper statements and that said impression would give way 
to evidence, that is no cause for challenge. 

The judge a quo properly rejected the following question to a wit- 
ness: ‘You have stated that the accused received in his youth sev- 
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eral injuries upon the head; you have stated also that his language 
and conduct were at times strange and extraordinary. Was that 
conduct and language that of a rational man?” The facts in re- 
gard to the language and conduct should have been detailed. 

The following charge to the jury, which was objected to, is undoubt- 
edly correct: 

“The killing once proved, the burden of extenuation and of show- 
ing ail circumstances of accident, misfortune, or justification are 
thrown upon the defendant. When insanity is pleaded in defense 
of a criminal act, it must be clearly shown that it existed at the 
time of the commission of the act. Every person is presumed to 
be sane until the contrary is proved, and it is for him who sets up 
this defense to prove it by evidence which will satisfy the minds of 
the jurors that the party was insane at the time of the commission 
of the offense. Drunkenness is no excuse for crime, and any state 
of mind resulting from drunkenness, unless it be a permanent and 
continuous result, still leaves the person responsible for his acts.” 

The judge a quo did not err when refusing to charge the jury as 
follows: 

“If the defense to an indictment ie insanity, the burden of proof is op 
the government to satisfy the jury beyond a reasonable doubt that 
the prisoner was sane when he committed the act, and if the jury 
entertain any doubts of his sanity, they must acquit him of guilt.” 
The burden of proof is upon the party setting up the defense. 

The judge a quo did not err when refusing to charge: ‘‘That, where 
a person is insane at the time he commits a murder, he is not pun- 
ishable as a murderer, although such insanity be remotely occa- 
sioned by undue indulgence in spirituous liquors.” 

The court below did not erroneously refuse, as alleged, to instruct 
the jury, “That, if some controlling disease was in truth the act- 
ing power within the prisoner, which he could not resist, or if he 
had not a sufficient use of his reason to control the passions which 

- prompted the act complained of, he is not responsible.” The in- 
struction was calculated to mislead the jury. 

There is no error, as assigned, because the record fails to disclose 
‘the names of the grand jurors by whom the indictment was found, 
the time and place at which the jury was formed, and whether the 
indictment was formed by twelve or more.” In the record is found 
the following copy of the minutes of the court: 

‘‘The grand jurors duly empanneled and sworn in and for the body 
of the parish of Orleans appeared this day into court, and being 
called, retired to consider upon the business laid before them; 
they afterward returned into court and presented the following bill 
of indictment.” This is sufficient. 
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There is no error, as assigned, because “ the record fails to show that 
the defendant was asked if he had anything to say why sentence 
of the law should not be pronounced on him.’’ The remark in the 
decree, “and having nothing to offer in arrest of judgment,” of 
course implies that the defendant was asked if he had anything to 
say why sentence of the law should not be pronounced on him. 

It is unimportant and no error that the record fails to show “ that the 
prisoner was present in court when the motion for a new trial was 
made and refused,” 

The objection that the court allowed the Attorney General, after 
announcing that the evidence in behalf of the State was closed, to 
offer another witness, is without weight. It was within the dis- 
cretion of the judge. 


State of Louisiana v. Edward Coleman, 691. 
DAMAGES. 


1. It is true that the allegata and the probata must agree, but it is 
sufficient if the substance of the issue be proved, The real sub- 
stance in this case is not where the plaintiff was, to a mathemati- 
cal precision, when he was injured ; but first, whether he did suffer, 
and secondly, whether, if he suffered, it was from the fault of the 
defendant. 

But where the conduct of the plaintiff has been negligent and has 
contributed to the injury received, he can not recover, even 
though the defendant be in fault, and such is the fact in this in- 
stance. The damage done to plaintiff was in part the result of 
his own carelessness. He can not therefore make the railroad com- 
pany responsible for a disaster which he brought to some extent 
upon himself. 

Johnson v. Oanal and Olaiborne Railroad Company, 53. 

. A motion to dismiss an appeal on the ground that it is frivolous 
can not prevail, although it may be a good one for giving damages 
when the case shall be tried on its merits. s 

A party may obtain judgment on motion after ten days notice. 

Henry Reiners v. Valentine St. Ceran—S. D. Maxwell, Surety on 
Appeal Bond, 112. 

3. The purpose of the laws is clearly, that the work of constructing, 
repairing and strengthening the levees shall be done under plans, 
surveys, measurements and directions to be furnished by a board 
or commission of engineers, for the appointment of which the law 
provides, and the Louisiana Levee Company will not be held 
responsible in damages to individuals except in certain cases and 
according to the provisions recited in section 5 of act No. 4, of the 
acts of 1871, page 33. 

N. Louque v. Louisiana Levee Company, 134. 





788 





DAMAGES—Continued. 


4, 


The city is not responsible for the damages which may result to 
one of its officers when in the discharge of his duty. It is a risk 
which he runs when he accepts the position. 
Spalding v. Oity of Jefferson, and Purdon v. The: City of New 
Orleans et als.—Consolidated, 159. 


. In this case the act of the officers of the city and the men in their 


employ being a trespass upon plaintiff's property, for this the law 
holds the corporation liable. A judgment in favor of the city of 
New Orleans, like other judgments, could only be executed by the 
proper officers of the law. It was the province of the court to 
see that its orders were obeyed. It was no part of the mayor’s 
duty to enforce its decree. 
The Pontchartrain Railroad Oompany v. The City of New Or- 
leans, 162. 
This is a claim for damages for the illegal attachment of the plain- 
tiffs’ vessel in the suit of Sibley, Guion & Co. v. Fernie Brothers 
& Co. There was no just ground for seizing this vessel as the 
property of Fernie Brothers & Co., but there is some difficulty in 
fixing the damages to which plaintiffs are entitled. The true 
standard seems to be the expenses incurred and profits lost as the 
direct consequence of the seizure and detention and as far as they 
are ascertainable on the part of the plaintiffs. 
The British and American Steamship Navigation Company, Lim- 
ited, et al. v. Sibley, Guion & Oo. et al., 191. 


. In an action of libel proof of damages from the publication is not 


necessary to recover. The actual pecuniary damages in such 
actions can rarely be proved, and is never the sole rule of assess- 
ment. James M. Oass vy. New Orleans Times, 214. 


. There can be no damages awarded for an illegal arrest, unless the 


same was maliciously procured. 
Oharles Joseph Gourgues v. Oharles T. Howard et als., 339. 


. The act by which the plaintiff suffered was not done by any one 


for whom the defendant is responsible, under his direction, or in 
the usual course of his employment. He can not therefore re- 
cover. B. St. Mesme LeBreton v. P. J. Kennedy, 482. 
The plaintiff claims damages from the defendants on the ground 
that they have located their railroad so near his dwelling as vir- 
tually to destroy its usefulness to him for the purpose for which it 
was built. 


It is a valid defense that defendants were authorized by the Legis- 


lature and the City Council to place their track where they did. 
Dominick Koelmel v. New Orleans, Mobile and Ohattanooga Rail- 
road Company, 442. 
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11. This suit is instituted by the husband of the deceased and the 
father of her child, a minor, against the defendant, a druggist, to 
make him responsible in damages for the death of this woman, the 
allegation being that the prescription was improperly compounded, 
The damages are claimed in his name and that of his child. His 
damages, if he is entitled to any, is the amount expended by him 
for medical and other services subsequent to the giving of the 
noxious enema and for the funeral expenses. The right to dam- 
ages on the part of the child is that which he inherits from his 
mother. 

The defendant’s exception to plaintiff's demand, on the ground that 
the petition disclosed no cause of action, was a peremptory one 
and could be pleaded at any time during the progress of the trial. 
The grounds on which the exception rested were, that it was not 
alleged that the damage complained of was suffered through the 
fault of the defendant, and such allegation is necessary before 
that fault could be proved; and also, because plaintiff did not 
state that defendant, as employer, might have prevented the act 
which caused the damage, and did not do it. 

Defendant excepted to the order allowing plaintiff to amend on the 
aforesaid points. The exception can not be maintained. Amend- 
ments are always allowed in the discretion of the court. 

The demand is the test to interrupt prescription, and not the suffi- 
ciency of the allegations which support it. 

If the allegations were sufficient to imply fault on the part of defend- 
ant, the use of the very word itself was not necessary to fix the 
responsibility on defendant. If he could have prevented the act, 
as is alleged, and did not, he was necessarily in fault. 

The clause in which plaintiff, as tutor of the minor, claimed ten 
thousand dollars damages suffered by said minor personally, in 
the loss and deprivation of the care, education, assistance and love 
of his mother was, on motion, properly struck out by the judge 
a quo. 

The action, so far as the minor is concerned, is the right of action 
which his mother had against the defendant for the suffering that 
was caused her by the defendant’s employe, and which he inher- 
ited. He has no claim against him for the loss which he suffered 
through his mother’s death. 

The judge a quo erred in striking out the clause in which plaintiff, 
in his individual capacity and on his own behalf, claims damages 
for actual expenses, loss of the assistance and services of his wife 
in business, and for personal sufferings in mind for the loss of his 
wife, caused by said criminal mistake. Defendant is responsible 
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for all the expense and damage which plaintiff suffered subsequent 
to the giving of the enema. 

Defendant’s objection on the ground that the certificate of death 
given by the physician states that the woman died of yellow fever, 
and that the plaintiff caused it to be published in the newspapers, 
is not well founded. In so far as the certificate is concerned, that 
was no act of the plaintiff’s. As regards the notice, she might 
have died of the yellow fever, and still her death from that disease 
might have been caused by the enema. Although very ill, the 
deceased had at least one chance for her lifé, which was taken 
away by the fatal ministering of a violent substance. 

Although absent from the city, the defendant was nevertheless 
responsible for the act of his servant. Admitting the competency 
of the servant, the responsibility of the employer would be none 
the less. William McOubbin, Tutor, v. Samuel Hastings, 713. 

See ConstiTuTION, No. 1—Decuir v. Benson, 1. 
See Jury, No. 1—Sauvinet v. Walker, 14. 


DATION EN PAIEMENT. 

1. On the thirty-first of January, 1872, John Eaton made to his wife 
a dation en paiement. On the sixth of February, 1872, the plain- 
tiffs obtained a judgment against Eaton on a debt which was 
contracted before the dation en paiement. The donation by him 
to his wife of certain checks, mentioned in his contract of mar- 
riage, was perfected by the marriage. The money collected by 
the husband from the banks on said checks, as well as the price 
of a slave mentioned in said contract of marriage as belonging to 
the wife, was her property, for which she had a mortgage on her 
husband’s property to secure its restitution. Before any other 
mortgage in favor of the plaintiffs had attached to said property, 
he gave it to his wife in payment of the said sum due to her. 
This giving in payment was lawful. 

The property thus given to the wife by the future husband was extra 
dotal, because the title of the wife was not indefeasible until the 
marriage was consummated. 

Article 2335 C. C. declares that the separate property of the wife is 
divided into dotal and extra dotal. In this case it is immaterial 
whether the checks aforesaid were dotal or extra dotal. In either 
case the wife had a mortgage on the property transferred to her, 
and the creditor was not injured, as it is admitted that the price 
for which the property was transferred to the wife is a fair and 
full prige. 

Had the husband been insolvent when the dation en paiement was 
made, that fact would not have prevented the giving in payment, 
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to replace the wife’s paraphernal property alienated during 
marriage. 

There is no force in the objection that the wife assumed the pay- 
ment of a mortgage which the Citizens’ Bank had on the property 
transferred to her. She took the property cum onere in payment 
of her claims. The plaintiffs, at least, have no interest in raising 
this objection. 

E. Newman & Co. v. John Eaton and wife, 341. 
2. It is of the very essence of the dation en paiement that delivery 
should actually be made. 

Neither a sale nor a dation en paiement can avail against an attaching 
creditor when there has been no delivery. 

In this instance the intervenors were fully aware of the indebtedness 
of the defendant to the plaintiff at the time the defendant became 
indebted to them, and of his failing and insolvent condition at 
that time; and under this state of facts they may well be con- 
sidered as having aided the defendant in his fraudulent designs to 
defraud the plaintiff’s claim, first by taking a mortgage from de- 
fendant on his property, and subsequently by transfers of that 
property only a few days before the plaintiff's attachment was 
levied on the same property. 


J. P. Shultz v. Joseph Morgan. John Ohaffe & Brothers, Inter- 
venors, 616. 


DOMICILE. 


1. The defendant objected to the jurisdiction of the court below on 
the ground that he was, as alleged in the petition, a citizen of the 
State of New York. A citizen of that State can be sued in the 
courts of this State. He may cause the case to be removed to the 
United States courts by following the statutes upon this subject. 
But if sued, cited and served with copy of the petition, he can not 
plead his domicile, for the reason that, in so far as this State is 
concerned, he has no domicile. 


Perkins & Billiu v. Charles Morgan, 229. 
DRAINAGE. 


1. The opponents to the homologation of the assessment roll pre- 
sented by the commissioners of the First Draining District, err in 
basing their opposition on the ground that some of the lands upon 
which the assessment in controversy is established were drained 
at their cost under the provisions of Act No. 49 of 1839, and 
are by the thirteenth section thereot specially and forever ex- 
empted from any further assessment for draining. This section 
created no contract between the State and the opponents, by which 


their lands were exempted from the assessment under consider- 
ation. 
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This assessment is not an extra tax within the contemplation of said 
thirteenth section, which made it the duty of the municipality of 
New Orleans to maintain the works erected by the draining com- 
pany on the particular section drained, without ever levying an 
extra tax on the lands so drained, but only out of the funds arising 
from the general tax imposed throughout the municipality. 

The act of 1861, No. 57, provided, as its title indicates, for the col- 
lection of the assessment for draining under the act of 1858 and 
the supplementary act of 1859, and it seems that the present pro- 
ceedings were instituted in accordance with the provisions of the 
act of 1861. 

The Legislature of 1871, in act 30, has legalized the assessments 
made by the three boards of commissioners under the said acts of 
1858 and 1859, and other supplementary and amendatory acts, and 
authorized and directed the board of administrators of New Or- 
leans to collect the balance due on said assessments, which the 
said administrators are now seeking to do. 

The State, in ordering the draining, is exercising sovereign power, 
and can of course direct or authorize the work to be done in such 
way, and compensation made in such terms, as its discretion may 
deem best, restrained only by the fundamental principles upon 
which the government is to be conducted; and nothing is found 
in those principles inhibiting the State from having the means 
provided for such a work in the way it is done in the present sys- 
tem of drainage in New Orleans. The existing laws clearly au- 
thorize the collection sought to be enforced, and no reason can be 
seen for judicial interference with the discretion of the State. 

In the matter of the Commissioners of the First Draining District, 
praying for the homologation of the assessment roll, etc., 20. 

. According to the provisions of the several statutes of the Legisla- 
ture creating and regulating the duties of the drainage commis- 
sioners for the city of New Orleans, to whose rights and duties the 
respondents have succeeded, it is the ministerial duty of the 
respondents to collect the assessments and judgments for drainage 
taxes, in time to meet the payment of the warrants to be issued to 
the Mississippi and Mexican Gulf Ship Canal Company by the 
Administrator of Accounts for work done by said company, and a 
mandamus will lie to compel the performance of this duty. 

As to the objection that the relator could not acquire, and the Mis- 
sissippi and Mexican Gulf Ship Canal Company could not assign 
their franchises to him, it is one which the respondents are without 
interest to raise. The transfer, whether in pledge or in full prop- 
erty made to him by said company, has been recognized by the 
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Legislature in act 22 of the acts of 1874, proposing an amendment 
to the constitution limiting the debt of the city of New Orleans, 
and it is now a part of the organic law of the State. After sucha 
transfer, thus recognized by the State, the respondents can cer- 
tainly raise no objection to said transfer. 

State of Louisiana ex rel. Warner Van Norden v. The Mayor and 

Administrators of the City of New Orleans, 497. 


. If the proprietor below erects a dam or any other thing which 
obstructs the natural drainage of the estate above, he can be com- 
pelled to remove the obstruction and to pay damages sustained on 
account thereof. Bowman et als. v. The Oity of New Orleans, 501. 

. Act No. 30 of the acts of 1871, entitled “An act for the drainage 
of New Orleans,” does not repeal the act of 1858, which provides 
for leveeing, draining and reclaiming swamps in certain portions 
of the parishes of Orleans and Jefferson. It only changes, in some 
degree, the mode by which the drainage is to be accomplished and 
the means to be applied, but the act itself still stands. 


The main reliance of the plaintiffs is, that the lands belonging to 
them have not been and will not be benefited by the drainage 
works which are now in progress. But this allegation is not sup- 
ported by the testimony of the witnesses. 


The New Orleans Oanal and Banking Company v. City of New 
' Orleans, 505. 


ELECTIONS. 

1. On the trial in the court a qua the defendants severally claimed in 
vain the right to challenge ten jurors under the act of 1855. If it 
was ever contemplated that several plaintiffs claiming different 
offices could unite to bring one suit against several defendants, it 
is manifest from the unambiguous language of the law in regard 
to contested elections that each defendant would have the right 
which was claimed and which was refused. 

Taking as true what the defendants admitted, to avoid a contin- 
uance: ‘‘That the election returns of the parish were not made 
out and sworn to as the law requires, and that the ballots for ward 
one will not show the same result as to the returns, this would not 
be sufficient to defeat the parish election. It has often been 
decided that the failure to comply with the directory clauses of an 
election law will not annul an election. Courts can not affix to 
the omission a consequence which the Legislature has not affixed. 

There is an essential difference between the act of voting and the 
police provisions to secure the evidence of the act. If the votes 
be deposited, the object of the election is attained, and its validity 
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can not be affected by the non-observance of the directory provi- 
sions. 

If the sworn statements be true, that the ballots and returns in the 
ballot boxes which were called for and could not be procured have 
been tampered with so as to render them unreliable as evidence, 
the result of the election, as ascertained and announced by the 
commissioners of election at each precinct, might have been proved 
by the next best evidence in existence. 

The irregularities shown by the evidence to have existed, resulted 
from a want of information on the part of the officers of the elec- 
tion, and said irregularities do not in any manner affect the result 
of the election in the parish. 

The fact that the ballot-box, at one precinct, could not be seen by 
those voters who stood near the window can not be a cause to 


annul the election. 

The law does not authorize an election to be set aside, except for 
fraud, intimidation, violence or corruption, at or before the elec- 
tion, and then only when such fraud, violence, intimidation, etc., 
had the effect to change the result of the election. 

It is not shown that the defendants had any connection wiih the 
irregularities committed, or with any acts of fraud, or violence, if 


any were perpetrated. 
Nicholas Burton et als. v. Charles Hicks et als., 507. 
ESTOPPEL. 

1. The plea that the plaintiff is estopped from contesting the validity 
of the sale because he appointed an appraiser of the property sold 
is valid. He can not be permitted to avoid the responsibility of 
that act by stating that he did it under protest. 

Walker v. Sauvinet, Sheriff, et als., 314. 
Plaintiff can not now be heard to contradict the allegations of his 
petition in regard to the ownership of the property in litigation, 
which he made in another controversy, nor can a witness be heard 
now to contradict the. testimony which he then gave. 
J. O. Howell v. Sheriff of East Feliciana et als., 701. 
EVIDENCE. 

1. The judge a quo did not err in refusing to receive testimony in 
regard to the election of Governor Kellogg and the validity of his 
official acts, on the ground that the right of an officer to a position 
which he holds can not be inquired into, or his action be declared 
null in a suit between third parties. 

William L. McMillen v. Robert K. Anderson, 18. 
The rules and regulations of the United States Board of Super- 
visors do not specify and particularize the short bends and points 
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at which certain precautionary signals are to be made by steamers. 
In the absence of such specification by the board, it would seem 
then to become a matter within the judgment and discrimination 
of the navigators of the rivers, to determine the places where, by 
the rules and regulations governing pilots, signals are to be given. 

A transcript of the proceedings before the United States inspectors, 
in relation to the sinking of the steamboat Texarkana, which gave 
rise to this suit, embracing the evidence taken on that occasion, 
was offered on the part of defendants to prove rem ipsam. This 
was ovjected to by the plaintiff as res inter alios and irrelevant. 
The court a qua sustained the objection to that extent, but admit- 
ted it for the purpose only of contradicting the statements of wit- 
nesses. The court did not err. The action taken by the board of 
inspectors could not bind the plaintiff who was not a party to it. 

Kennett & Bell v. Union Insurance Oompany of New Orleans, 26. 

. Parol evidence was clearly inadmissible to prove that the wife of 
the defendant was the debtor in a contract executed by him, and 
that he signed it as her agent, and not in his individual capacity 
as it appears in the contract itself, no error or mistake in executing 
the instrument being alleged in the answer. 

This testimony being excluded, there is no reason why the defend- 
ant, who was not one of the heirs of his wife’s father, should not 
pay the debt he contracted with the administrator of the succes- 
sion, whether there are, or not, sufficient funds in his hands to pay 
the debts of the deceased. 

If the plaintiff had consented, when the instrument was given, in 
consideration of the purchase by the defendant of succession prop- 
erty, that said defendant should not be required to pay the debt 
until there was a partition of the estate among the heirs, it would 
not have been obligatory, because an administrator can make no 
contract in a matter of that kind binding on the succession, he 
having no right to fix the terms of selling succession property. 

O. W. Fluker, Administrator, v. Amos Kent, 37. 

It is true that the allegata and the probata must agree, but it is 
sufficient if the substance of the issue be proved. The real sub- 
stance in this case is not where the plaintiff was, to a mathemati- 
cal precision, when he was injured ; but first, whether he did suffer, 
and secondly, whether, if he suffered, it was from the fault of the 
defendant. 

But where the conduct of the plaintiff has been negligent and has 
contributed to the injury received, he can not recover, even though 
the defendant be in fault, and such is the fact in this instance. 
The damage done to plaintiff was in part the result of his own 
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carelessness. He can not, therefore, make the railroad company 
responsible for a disaster which he brought to some extent upon 
himself. 

Wm. H. Johnson v. Canal and Olaiborne Railroad Company, 53. 


. Where the defendant, being sued for the payment of a certain sum 


in consequence of the construction of banquettes in front of his 
property in Locust street, averred that the city of New Orleans 
had not complied with the formalities set forth in the city charter 
in this—that one-fourth of the owners of real property fronting 
on said unbanquetted street did not petition for the banquetting 
alleged to have been done in that locality ; 


Held—That a petition signed by a number of persons representing 


7. 


themselves as property holders on Locust street, asking for ban- 
quettes to be constructed in that street, being found in the record, 
it must be supposed, in the absence of rebutting evidence, on the 
principle of omnia presumuntur rite esse acta, that the persons peti- 
tioning constitute one-fourth of the property owners on that 
street. James J. O'Hara v. Henry Blood, 57. 
Before the party insured can recover on his policy, the express 
condition to prevent the forfeiture of the policy—which is—that 
the insured shall have the notice of other insnrances taken upon 
the same property indorsed upon the instrument, or otherwise ac- 
knowledged by the insurers in writing, must be shown to have 
been complied with. 
The propriety of such a clause in a policy of insurance is particu- 
larly apparent in this case on account of the discrepancy of testi- 
mony. Its purpose is to enable the insurance company to protect 
itself, and to avoid loose and unreliable evidence of notice given 
to them of subsequent policies being taken out on property insured 
by them. The rule which excludes parol evidence in such cases is 
well settled and strictly adhered to. 

Meyers and Winehill v. The Germania Insurance Oompany—Ooch- 

' ran & Oo. et als., subrogated, 63. 
Where the objection to the introduction of an original act of sale 
as evidence was: First—Because it was not an authentic act, 
having but one witness; second—because there was no proof of 
signatures; and third—because the plaintiff, having declared on 
an authentic act, a private writing is inadmissible ; 


Held—That the judge a quo did not err in admitting the evidence; 


because it is sufficiently proved that the instrument was signed by 
the parties, and is not so inconsistent with the one declared on as 
to make it inadmissible. It was signed by a notary public, and 
failed in being authentic only for want of the signature of one of 
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the two witnesses named in the act which was and has since been 
in the records of said notary. Besides, it is proved that the price 
of the sale was received and that the mortgage retained by the 
vendor was duly canceled. This shows that the title passed from 

the vendor to the vendee. 

Miss Henrietia Morfit v. Joseph Fuentes—Heirs of Farish, Called 

in Warrenty, 107. 

8. Where the terms of the contract for building were, that “‘ no extra 
was to be admitted or allowed for, unless executed under written 
authority, and all omissions, additions or alterations should be es- 
timated for, and the value thereof agreed upon by the superin- 
tendent, and added to or deducted from the contract sum, as the 
case may be, by an endorsement, or no allowance for the same 
shall be made by the other party ; ” 

Held—That certain items of extra work claimed by the plaintiff, 
could not be proved by parol evidence under the contract, and 
second, because they were outside of the contract, in no manner 
connected with the specifications in the contract, and contrary to 
the allegations in the petition. John Page v. Nicholson & Oo., 116. 

9. Where a bill of exceptions was taken to the admission in evidence 
of an act of sale set up by defendant as the source of his title, on 
the ground that the vendor was, when she executed the act, a 
married woman unauthorized in any manner to execute the deed; 

Held—That the court a qua did not err in admitting the evidence. 
The want of authorization of the husband, or that of the court if 
the husband refused the assent, rendered the act she performed a 
relative nullity only, and one which only the husband or wife, or 
their heirs, could set up proceedings to annul. 

Dennis Cronan v. Edward Cochran et als., 120. 

. A bill of exceptions being taken to the admission in evidence of a 
notarial act, on the ground that the plaintiff had not alleged in 
his pleadings the assumpsit of the debts of an old firm by a new 
one, which it was the object of the evidence to establish ; 

Held—That the evidence was properly admitted. The defendants, 
by pleading a general denial, put at issue the question of their lia- 
bility to pay the note sued upon, and the plaintiff had the right, 
by proper evidence, to show that they were liable. 

By the commercial law every member of a commercial firm can bind 
the others by drawing or indorsing commercial paper. If by an 
agreement inter se, a different rule were established by commercial 
partners, it would be without effect against third parties, unless it 
were shown that such third party had knowledge of that agreement. 

Henry T. Ootiam v. George H. Smith & Oo., 128. 
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11. 


An inspection of the record in this case shows that there is no note 
of the evidence, and it appears that there was in fact no evidence 
introduced to sustain the various items in the executor’s account, 
amounting to $678 50, grouped in said account, as “amount of 
privileged claims paid.” Under article 1042 of the Code of Prac- 
tice, the evidence in support of the claims should have been taken 
in writing and annexed to the record. The ends of justice re- 
quire that this case should be remanded. 
Succession of Oelestine Dorville—in the Matter of the Executor’s 

Account, 131. 
Where parol evidence does not establish a debt against a dead 
person, but simply shows under what circumstances and for what 
purposes payments were made, it is admissible. 

John Pemberton et al., Administrators, v. Jules Maignan, 134. 


. The note sued upon having been given subsequently to the date of 


a written contract and identified therewith in its own terms, it was 
proper to permit parol evidence to show the settlement or agree- 
ment under which it was given. The plaintiffs are not enforcing 
the written contract in all its parts, but suing on the note given in 
connection with said contract, yet for a sum different from that 
named in the contract. The note is evidence of a change in the 
sum first agreed on, and is binding on defendant in the absence of 
error or fraud. 


The defendant being the agent of the intervenors and not their factor 


in the purview of the law invoked by them, and having had the 
possession and control of the machinery delivered to them, and 
having pledged it to plaintiffs, who are not shown to have known 
that it belonged to intervenors, the pledge must be sustained. 
The intervenors put it in the power of the defendant to make such 
use of the machinery, and they must bear the loss, if any. The 
principle which sustains the pledge as collateral, which is placed 
in the hands of a broker to sell, must apply here. 

J. Davidson & Hill v. Thomas B. Bodley, Norwalk Iron Works, 

’ Intervenors, 149. 
The difficulty in this case arises from the loss of a counter letter 
or private agreement existing between the plaintiffs and defendant, 
or rather from their disagreement in regard to the contents thereof. 
The bills of exceptions as to the parol proof of the contents of the 
counter letter or written agreement between the litigants herein 
were not well taken, a sufficient foundation having been laid to 
authorize the admission of secondary evidence. 


An unreasonable contract is not to be supposed probable. It is not 


to be presumed that plaintiffs, who were merchants and business 
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men, would have consented to advance large sums of money to 
cultivate a plantation for defendant’s benefit, and themselves incur 
all the risks and losses attending the enterprise if not successful. 
Payne & Harrison v. Mrs. H. A. Stackhouse, 185. 
The testimony of J. H. Halsey, a brother of the plaintiff, was of- 
fered in evidence to show that a certain piece of land belonged to 
her at the time of her marriage to her present husband, one of the 
defendants in this case, and that she acquired it at a sheriff’s sale. 
The testimony was objected to on the part of the defense on the 
ground that it was an attempt to establish by parol, title to real 
estate, which required written evidence. The bill of exception to 
the admission of such proof was well taken. 
Mrs. Mary E. Halsey v. P. 8. Sandige and J. A. Payne, 198. 

. Defamation by libel is the offense charged. Sections 804 and 1051 
R. S. take this case out of the strict rules of the common law, and 
the purport only of the libelous letter as given in the information 
is sufficient. It was not essential that the information should have 
alleged that the letter was written in the German language in order 
to permit the State to introduce the letterand an authorized trans- 
lation. The law of evidence upon this subject is complied with, 
if the matter or purport of the instrument offered conform to the 
purport and description thereof in the information. The law did 
not require the libelous letter to be set out in full, or a copy of it 
to be contained in the information. 

State of Louisiana v. H. H. Willers, 246. 

. As the answer does not disavow the signature of the deceased, or 
as the heirs do not declare in the answer that they know not the 
signature, but, on the contrary, aver that it is an act under private 
signature void for simulation, or null as a disguised donation for 
informalities, the plaintiff was not bound to prove the signature 
further than she did by the testimony of one of the subscribing 
witnesses, and the preliminaary evidence on which the deed had 
been admitted to registry. 

As the defendants have received from their ancestor, independently 
of the property in controversy, the full amonnt of their legitime, 
they can not attack for simulation the sale which he made to the 
plaintiff, and parol evidence in support of said charge was prop- 
erly rejected. 

As the ancestor of the defendants could, however, have shown the 
simulation of the sale by a counter letter or by interrogatories on 
facts and articles addressed to plaintiff, the defendants, his heirs, 
have the same right. Therefore, the interrogatories on facts and 
articles which plaintiff failed to answer were properly taken for 
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confessed, and they establish the simulation of the sale beyond 
doubt. 
Mrs. Corinne Tesson and Husband v. A. L. Gusman et als., 266. 


- Beals & Laine are sued as makers and Edward Beals as indorser of 


19. 


a promissory note. E. Beals’ son, a member of the firm of Beals & 
Laine, wrote the name of his father, who can not write, as indorser 
of said note. The evidence showing that Edward Beals subse- 
quently ratified the act or adopted the indorsement, this is suffi- 
cient to bind him as indorser. 
George Lysle and Son v. Beals & Laine et al., 274. 

What was never of record can not be supplied by parol. The 
ruling of acourt upon the exclusion of evidence must be of record. 


The plea of res judicata does not rest on the regularity of the pro- 


20. 


ceedings which can be removed on appeal, but upon the force of 
the judgment pronounced on the demand and cause of action be- 
tween the parties. 

Mrs. Isabella A. Fluker v. Mrs. Harriet Herbert. Mrs. Barkdull 

called in warranty, 284. 
The coroner’s inquest being signed by the coroner and duly certi- 
fied by him, the jurors having signed by making their cross marks, 
and the whole being certified by the coroner who is a sworn officer, 
his certificate of the signatures of the jurors is sufficient. 
State of Louisiana v. William Evans, 297. 

The ruling of the judge a quo permitting the husband of the de- 
fendant to testify in regard to the ownership of the property claimed 
by the third opponent, was correct. As between the third oppo- 
nent and plaintiffs he was a competent witness, because the 
wife was not a contestant in that controversy. 


The judge a quo did not err when refusing to allow a witness to state 


his opinions or conclusions as to the effect had in giving defendant 
credit by placing the mules in controversy on her plantation. 


The objection by the seizing creditors that the third opposition was 


not made in time, as it was not served on them until after the sale, 
is not well founded under the circumstances of the case as exhibi- 
ted by the evidence on record. 
Schmidt & Zeigler v. Mrs. Louise B. Williston et al. Alexander 
Thompson, third opponent, 315. 


In this instance there are two acts introduced which must be con- 
‘sidered as: parts of a whole and which were intended to be a full 
and final settlement of all the business relations of the. parties. 
*Plaintiff-can not separate the different portions of this transac- 
“tion, adhering to those parts which are favorable to her and repu- 
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diate those which she considers unfavorable. She must, unless 
she had shown better reasons than she has, take all or leave all. 
Josephine H. Ames v. James Hale, 349. 

. The parol evidence adduced by plaintiff to prove that the price 
paid by him was thirty-three hundred dollars instead of twenty- 
three hundred, as stated in the authentic act of sale, was properly 
excepted to by defendant. Felix Formento v. F. J. Robert, 489. 

. When defendant admitted the validity of the note sued upon and 
pleaded against it the extinguishment, novation and settlement 
stated in the answer, no proof was required of plaintiff to estab- 
lish an indebtedness on the note, the law requiring no one to prove 
what is admitted in the answer. 

The objection that the answer was not offered in evidence is frivol- 
ous. Pleadings make up the case, and are never offered in 
evidence on the trial thereof. 


The judge a quo did not err in refusing to permit defendant to set 

_ up and prove an individual account against plaintiff in compensa- 
tion or discharge of a debt due to him ae tutor. The rights of the 
minors whom plaintiff represents in this action are in no manner 
affected by his individual indebtedness to defendant. 

The entries made in plaintiff's books in the handwriting of J. P. 


Spears, the bookkeeper, against himself, or debiting himself, were 
admissible against the succession of the latter. 

The declarations or statements of the witness Post to plaintiff, pre- 
vious to the trial, were not admissible against plaintiff, because 
they were the declarations or statements of a third person, not a 
party in interest. ; 

The claim of reversal of judgment because, as written, it is absolute, 
and not a judgment to be paid in due course of administration, is 
not well founded. This was evidently a clerical error in drawing 
the judgment, and is of no consequence, because the judgment 
must be construed in reference to the petition, wherein it is prayed 
that plaintiff's demand be paid in due course of administration. 

J. B. Spears, Tutor, v. Mrs. M. J. Spears, Administratriz, 537. 

. This is an action of boundary. The judge a quo erred in receiving 
the report of the surveyors, which was not made in conformity to 
law. Revised Code, 834. R. H. Lindsay v. W. A. Wright, 565. 

26. The parol testimony objected to was not inadmissible. The pur- 
pose of its introduction was not to contradict or vary the purport 
of a written instrument, but to establish an important allegation 
in the plaintiffs petition that, subsequent to entering into the 
written agreement, he had, at the special instance and request ot 
defendants, supplied a considerable amount of labor and material 
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appropriated to the erection of certain buildings in addition to 
that specified in the written act. 
Daniel Buckmaster v. FE. & B. Jacobs, 626. 

The objection that the special commissioner named in the com- 
mission did not‘execute it, because he annexed to his signature 
‘commissioner for the State of Louisiana,” and did not affix the 
seal of his office, is frivolous. The person named as special com- 
missioner executed the commission, and the addition of his title, 
if he be a commissioner for the State, did not vitiate his acts. 

The judge a quo erred in refusing to receive evidence on the recon- 
ventional demand set up in the amended answer of defendant. 
That demand was sufficiently set forth. If the plaintiff had 
needed the particulars he mentions to enable him to make his 
defense against defendant’s demand in reconvention, he should 
have required defendant to state with more accuracy his demand- 
As it is, the plaintiff appears to have been sufficiently notified of 
the demand against him for all practical purposes. , 

John Davis v. William OC. Madden, 632. 

This is a suit against an estate on an account made out against 
Joseph Howell, a deceased person. The plaintiff, by his own tes- 
timony and by that of another, offered to prove Howell’s acknowl- 
edgment that he owed the debt and that he promised to pay it. 
This testimony was objected to by defendant, on the ground that 
such acknowledgment could only be established by written evi- 
dence. The judge a quo erred in receiving such testimony ; neither 
was it competent for plaintiff to prove by parol the credits or pay- 
ments alleged to have been made on the indebtedness. 

The allegations that certain items of the account sued on were prop- 
erty belonging to plaintiff and sold by Howell, who retained the 
proceeds without accounting for them, were attempted to be sus- 
tained not by any written evidence, but by the parol evidence of 

_ the plaintiff and of an absent party who, by the admission of 
defendant’s counsel, would swear, if present, that Howell acknowl- 
edged the correctness of the account. This testimony should have 
been excluded. 

Where an account is not shown to be a stated account, and is to be 
regarded as an open one, it is prescribed by three years. 

J.J. L. Goodman v. J. J. Rayburn, Executor, 639. 
Sze Sates, No. 8—Theriot v. Lyons, Sheriff, et al., 253. 
SEE PARTNERSHIP, No. 8—Carrie A. Drake and Husband v. 
Hays et als., 256. 
See Insurance, No. 3—T. G. Egan v. The Firemen’s Insurance 
Oompany and Pelican Inswrance Company, 368 ; and 
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No. 4—A. Roos & Co. v. Merchants’ Mutual Insurance Oompany 
of New Orleans, 409. 

See Carriers, No. 3—Laurent Julien v. Oaptain and Owners of 
Steamer Wade Hampton, 377. 

See CuarTeR Party, No. 2— Wilkinson and Frank Behan v. 
Joseph Dalferes et als., 379. 

See Arrorney aT Law, No. 5—Randolph, Singleton & Browne v. 
Oarroll, 467. 

Sree Evections, No. |—Nicolas Burton et als. v. Charles Hicks et 
als., 507. 

See Mortaace, No. 12—Heard v. Patton, 542. 

Sze Succession, No. 8—Succession of Haggerty, 667. 


EXECUTOR AND EXECUTRIX. 

1. On the tenth of July, after a protracted contest, an order was 
rendered by the court, homologating the accounts of the executor 
so far as not opposed. On the fifteenth of September of the same 
year, Isaac D. Brown, another of the heirs of the deceased, pre- 
sented an opposition to the accounts. The executor properly ob- 
jected to it on the ground that the judgment homologating the 
accounts formed res judicata as to his opponents. 

Credits claimed by the executor for payment of sums of money to 
certain heirs, except one not opposed, were correctly rejected by 
the judge a quo. These sums received by. the heirs will more 
properly be adjusted by collation in a final partition among them 
of the succession. 

The court reserves to the executor the right to claim, in a final 
settlement and partition of the estate, all amounts he alleges to 
have paid to the heirs. 

The judge a quo properly struck from the executor’s accounts such 
items as do not come within that class of necessary articles indis- 
pensable in the cultivation of a plantation. ; 

Succession of James N. Brown.—Homologation of accounts and 
opposition thereto, 328. 

2. The sale from some of the heirs to a co-heir could not deprive the 
executor of his commissions. It was a charge due by the whole 
estate, and where the whole of the estate passed by contract to 
one of the co-heirs, the whole of the charges were due to the 
extent of the estate by the co-heirs who purchased. There was 
no want of consideration for the note given by the defendant for 

‘the amount of commissions. The succession having merged in 
her she owed the debt. 

The plea of res judicata is not well taken. It seems to rest upon 
the judgment homologating the executor’s account. It is con- 
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clusive, it is true, as to the amount due, but it is no reason why 
the plaintiff should lose his judgment for said amount. 
Thomas S. Wells v. Annie Alexander and Husband, 624. 

John S. Mayfield, alleging that he is a creditor of the succession 
of Walter O. Winn, for reasons stated, prayed for the removal of 
the executrix from her trust. It appears from the testimony that 
in 1862 the executrix sold a portion of a certain plantation belong- 
ing to the succession by private sale. It also appears that she is 
not now a resident of the State, and that she has not given a 
power of attorney, duly recorded as required by law, to any one 
to represent her. These are sufficient grounds for destituting her 
of her trust. 

Succession of Walter O. Winn. On petition of John 8S. Mayfield 

to destitute Mary EF. Richards, exeoutrix, 687. 
See Jurispiction, No. 12—Succession of William Bobb, 344. 


FACTORS. 

1. Factors and commission merchants, when exercising their func- 
tions of receiving, selling, taking their commissions, and account- 
ing to their principals, are acting in a fiduciary capacity within the 
meaning and intendment of the thirty-third section of the bank- 
rupt law of 1867, and are not released from obligations contracted 
in that capacity by a discharge in bankruptcy. 


To exonerate the factor from liability on the ground of his passing 
over to his general account the proceeds of the property of the 
consignor, and becoming the debtor of the latter for such proceeds, 
it is well established that it must be shown that the owner or con- 
signor knew of such custom and usage and assented to it. 

J. W. Banning v. R. Bleakley & Oo., 257. 
Sze Privitece, No. 5—Gay & Oo. v. Katon & Barstow, 166. 


FALSE IMPRISONMENT. 
1. There can be no damages awarded for an illegal arrest, unless the 
same was maliciously procured. 
Oharles Joseph Gourgues v. Charles T. Howard et.als., 339. 


FIREMEN’S CHARITABLE ASSOCIATION. 

‘1. While the Babcock extinguishers are used, without by such use 
interfering with or being in the way of the operations of the fire 
department, the plaintiffs or others may lawfully use them without 
incurring responsibility. ; 

The resolution of the board of directors of the Firemen’s Charitable 
Association, passed on the twenty-sixth of January, 1875, is more 
stringent and sweeping than it has the right to pass. Its purport 
is to abolish the use of the Babcock extinguisher within the limits 
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FIREMEN’S CHARITABLE ASSOCIATION—Continued. 
of the city of New Orleans, under any and all circumstances 
whatever. Thechief engineer is clothed with power and instructed 
to prevent the Babcock engines from running to fires, and the reso- 
lution provides, that the engineer shall ‘send them and the men 
working them to prison.” This is an unwarrantable stretch of 
power. 
Teutonia Insurance Company v. Thomas 0’ Oonnor et als., 371. 
FORFEITURE AND CONFISCATION. 

1. Plaintiff was the owner of the property on which he made certain 
improvements, repairs, etc., for the reimbursement of the value 
of which he now sues. It is true that this ownership existed only 
during the lifetime of John Slidell, from whom it had been taken 
by forfeiture and confiscation. Still, during that time, it was 
absolute. 

Besides, most of the improvements were made after the suit by the 
Slidell heirs was brought against him. This would deprive him 
of his right to recover the value of the improvements. If the suit 
between them was a question of title, as soon as the suit was insti- 
tuted, he could no longer set up possession in good faith. 

Joseph Brugere v. The Heirs of John Slidell, 70. 

. As Charles M. Conrad was an offender of a class mentioned in the 
act of Congress of the seventeenth of July, 1862, entitled an act 
to suppress insurrection, etc., this statute authorized the confisca- 
tion of his property, or the condemnation and sale thereof for the 
period of his life. By the decree of condemnation of the third of 
February, 1865, only such right or title as the said offender had, 
passed to and vested in the United States, and this was the title 
conveyed to plaintiff by the Marshal’s sale on the twenty-ninth of 
March, 1865. 

But Conrad, at that time, had no title to the property, having sold 
it to the defendants by notarial act in the parish of St. Mary, on 
the third of June, 1862, not only prior to the seizure, but anterior 
to the passage of the confiscation act itself, although the act was 
registered only in 1870 in the parish of Orleans, where the prop- 
erty is situated. Hence the United States acquired no title and 
could not convey any to plaintiff. / 

In regard to the property confiscated, the position of the United 
States was not that of a third party dealing with Conrad on the 
faith of the title standing in his name on the public records, or 
that of a bidder at a judicial sale, who is induced to buy the prop- 
erty standing on the public records in the name of the defendant 
in execution. 2H. W. Burbank v. O. A. and L. L. Conrad, 152. 

The failure of defendants to record their title in the parish of Orleans, 
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FORFEITURE AND CONFISCATION—Continued. 
as required by the registry laws of the State, subjected them to 
the risk of losing it, if seized by a creditor of their vendor, or if 
sold or hypothecated by him to an innocent third party. But the 
title of the property was nevertheless in them from the time of 
the sale, and neither their vendor nor his heirs could recover it 
from them. 

As to the United States, it was immaterial whether defendants had 
recorded their title or not; the property in question belonged to 
them, and their title was not impaired by the proceedings under 
the act of July 17, 1862, instituted to confiscate the property of 
Charles M. Conrad for offenses committed by him. The defendants 
were not parties to these proceedings and their title to the prop- 
erty could not be divested by the decree of condemnation. 

Ibid, 152. 
The plaintiffs in this suit are not attacking the proceedings and 
judgment in confiscation pronounced by the United States Court. 
They recognize the validity thereof, but say that the effect of that 
judgment and the sale thereunder ceased at the death of their 
ancestor John Slidell, and that it was only his life estate that was 
disposed of. This is correct, and has been frequently reaffirmed 
by the Supreme Court of the United States. 
Heirs of John Slidell vy. Germania National Bank, 354. 
The act of Congress, July 17, 1862, to suppress insurrection, etc., 
and the joint resolution of the same date explanatory of it, are to 
be construed together. Under the two, thus construed, all that 
could be sold by virtue of a decree of condemnation and order of 
sale under the act was a right to the property seized, terminating 
with the life of the person for whose offense it had been seized. 

The fact that such person owned the estate in fee simple, and that 
the libel was against all the right, title, interest and estate of such 
person, and that the sale and Marshal’s deed professed to convey 
as much, does not change the result. 

On revising the decree of confiscation by the tribunal of last resort, 
the rights of the parties and the questions at issue at the time of 
the libel and decree were the subjects of inquiry. The rights 
which the plaintiffs now assert were not those at issue. They could 
not have intervened in the confiscation proceedings against John 
Slidell, to assert rights which only accrued to them long after- 
ward, namely, on the death of their father, John Slidell. 

The litigation on the writ of error and*the revision by the Supreme 
Court of the United States only involved the validity of the con- 
fiscation. In this instance, the question is, are the plaintiffs enti- 
tled, under act of July 17, 1862, to the property in controversy, 
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FORFEITURE AND CONFISCATION—Continued. 
since the death of their father, notwithstanding there was a valid 
confiscation of it under said statute? The question must be 
decided in the affirmative. 
Heirs of John Slidell v. J. Huppenbauer, 383. 
GARNISHMENT AND GARNISHEES. 

1. The plaintiffs having judgment against the defendants in solido, 
issued execution thereon and made Terry, one of the defendants, 
@ party garnishee, propounding to him certain interrogatories. 
This proceeding was excepted to; the judge a quo erred in over- 
ruling the exception. Terry, being one of the defendants in ex- 
ecution liable in solido with the others, was not a third person, 
and could not be proceeded against by garnishment process. 

John T. Bailey & Oo. v. Lacey, Terry & Oo., 39. 

. Judgment having been rendered against the defendants, as a firm, 
and the individual members thereof in solido for the amount of a 
note of the firm, there was another judgment in the same instance 
against Terry, one of the firm, for the same debt, on a rule against 
him as garnishee ; this was an error; and an order making a rule 
upon him absolute to forthwith deposit in court sufficient cash or 
assets to satisfy the judgment against him as garnishee, was an- 
other error. Terry was not a third person in contemplation of the 
law applicable to garnishees ; he was one of the defendants ; judg- 
ment had been rendered against him individually and as a member 
of the firm. The second judgment, under a fieri facias against the 
‘“‘defendants,”’ added nothing to his liability. 

Charles L. Richardson v. Lacey, Terry & Oo., 62. 

3. The plaintiffs contend that the garnishees having admitted that 
they owed Norris, the defendant, the sum of $2933, it is incum- 
bent upon them to prove the correctness of every item of the sum 
they claim the right to retain, which plaintiffs aver the garnishees 
have failed to do. There is no evidence introduced by the plain- 
tiffs to disprove the truth of the answers of the garnishees. The 
extent of the liability of garnishees is to be tested by their an- 
swers to interrogatories, when the truth of those interrogatories 
has not been disproved. 

Flash & Oo. v. A. W. Nerris—Reynolds, Dowling & Oo. Gar- 
nishees, 93. ' 

. When a firm is cited as garnishees, the answer to the interroga- 
tories made in behalf of the firm needs not to be sworn to and 
signed by each member thereof. If the firm only is cited, the 
firm only is bound to answer, and any member thereof may make 
oath and sign the firm name. If the separate answer of each 
member be desired, citation must be addressed to and served on 
each member. 

F. Dupierris v. J. W. Hallisay.—E. Benjamin & Oo. Garnish- 
ees, 132. 
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GARNISHMENT AND GARNISHEES—Continued. 

5. On the day fixed for hearing on the rule taken by plaintiffs on the - 
garnishees in this suit to show cause why their answers should 
not be taken for confessed, an exception to the motion made by 
the garnishees for leave to amend and explain said answers was 
objected to by plaintiffs on the ground that it was too late, and 
overruled by the judge a quo. 

There was no error in this ruling. 

The garnishees evinced no disposition to refuse or neglect to answer, 
or prevaricate. Their original answers were not drawn as defi- 
nitely as they might have been, but when read in reference to the 
manifest intent of the interrogatories which were addressed to 
them as bankers, gave a negative response to all the questions. 

When a depositor’s account with his banker is closed, the inference 
is clear and manifest that he has no fund in the hands of said 


banker. 
Alfred Hennen, Mrs. A. M. Hennen, Evxecutrix and Universal 
Legatee, subrogated, v. Forget, Guillotet et al. Pike, Brothers & 
Oo., Garnishees, 381. 
6. The garnish=aent process was not intended and can not be used to 
litigate and settle side issues, In this case were the attach- 
ment sustained, it would be the engrafting of the suit of J. J. 


McDaniel v. L. H. Gardner & Co. and A. Baldwin for damages, 
upon the suit of Peet, Yale & Bowling v. J. J. McDaniel & Co., 
and making Peet, Yale & Bowling the plaintiffs in the said suit for 
damages. 


Peet, Yale & Bowiing v. J. J. McDaniel & Oo., L. H. Gardner & 
Oo. and A Baldwin, Garnishees, 455. 

. A garnishee can not waive service of the proceedings required by 
law to make a seizure of effects or property in his hands. In this 
case, as the garnishee was not legally served, nothing was at- 
tached in his hands. 

The judge a quo erred in allowing damages on the dissolution of the 
attachment in this instance. It is not pretended that the plain- 
tiffs were not entitled to sue out the attachment against their 
debtor, a non-resident. There has been no abuse of that harsh 
remedy here, but merely a failure to get the benefit of the writ, 
because of the error committed in executing the process. 

John Phelps & Co. v. Horace Boughton, 592. 
GASLIGHT COMPANIES. 
Sree Privitece, No. 4—Orescent Oity Gaslight Oompany v. New 
Orleans Gaslight Oompany, 138. 








GOVERNOR. 

1. This appeal was made returnable at the session of the Supreme 
Court to be held at New Orleans on the first Monday of Novem- 
ber, 1874. Before the return day, to wit, on the twentieth of July, 
1874, the relator procured the consent of the Governor for the 
transfer of the case to Monroe, and for its trial at the term held 
at that town. The Governor also employed an attorney for the 
defense, notwithstanding the opposition of the Attorney General 
and of Dubuclet, the defendant. 


The Governor had no authority to consent to the transfer of this 
case, and to employ counsel as he did. The Attorney General is 
the proper officer to represent the State in all her law suits, and 
the act 21 of the acts of 1872, on which the Governor relied, was 
not intended to deprive the Attorney General of the control and 
management of his cases, but only to provide for certain contin- 
gencies in which he may designate an attorney to act on behalf of 
the State. Under that statute he was empowered to appoint 
counsel to act in this suit. 

State ex rel. Albert Baldwin v. Dubuclet, State Treasurer—State 
of Louisiana, Intervenor, 29. 

See OFrrices AND OrFicers, No. 9—State ex rel. Leonard v. Jack- 
son, 541; and 

No. 10—State ex rel. Jacob A. Meyer v. Joshua Van Tromp, 569. 


HOMESTEAD. 

1. The right granted to the widow or minor children of a deceased 
person by the homestead act, vests in them at the time of the 
death of the deceased, provided their condition of life at that 
moment entitles them to the benefit of the provisions of the act ; 
their pecuniary circumstances at the time of the death of the in- 
solvent, and not at any subsequent time, settles their right to any 
claim under the act. Succession of S. Marz, 99. 


The property for which exemption from seizure is claimed by 
plaintiff, under the homestead law, seems under the circumstances 
of the case to partake more of the character of rural than urban 
property. The humane provisions of the homestead law reserv- 
ing to the unfortunate debtor a home, and soil to cultivate, must 
be interpreted in the same spirit in which they were framed. 
Ohristian Baden v. J. B. Reeves, Executor, and Sheriff, 226. 


. The obligations sued upon were entered into subsequent to the 
homestead law, and are therefore subject to it. These obligations 
novated a debt previously existing and secured by mortgage. 
Whether this original mortgage was valid or not for want of rein- 
scription is immaterial. It was abandoned and became inoperative 
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HOMESTEAD—Continued. 
by the consent of the original mortgagee, who received in lieu 
thereof the nev obligations, which are now sought to be enforced. 
Robert J. Moore v. A. J. Beelman.—Same v. Mrs. Laura J. Beel- 
man. (Oonsolidated) 276. 

4. It is contended in this case that the law only authorizes a home- 
stead against the estate of the deceased husband or father, and > 
not against the succession of the deceased mother. This con- 
struction of the homestead law is untenable. Such a construction - 
would be at war with the plain meaning of the law, as well as 
with the obvious purposes for which it was enacted. 

Succession of Mrs. Mary Ooleman—Opposition of I. W. Arthur & 

Oo. et als. to final account, 289. 

It is manifest that the act 33 of the acts of 1865, entitled “An Act 
to exempt from seizure and sale a homestead and other property,” 
was intended to apply to seizures under execution after the pas- 
sage of the law, regardless of the period when the debts were 
contracted, upon which the judgments were rendered. When the 
authors of the statute undertook to enumerate the claims which 
they desired exempt from the operation of this law, the presump- 
tion is they mentioned all that they intended. 

The law is unambiguous, and, under pretext of a construction, this 
court can not rightfully apply a limitation upon its operation, for 
this would be virtually enacting an amendment to the law, or 
exercising legislative powers. 

If the defendants, prior to the enactment of the homestead act of 
1865, had acquired a privilege or martgage on the property in 
question, that right would not be impaired by the law. But this 
court has never decided that a judgment rendered after the pas- 
sage of the homestead law, on an ordinary debt existing previously, 
is exempt from the operation of said homestead law. 

A State has a right to pass a homestead law of the kind mentioned 
in this suit, and its operation against an ordinary creditor whose 
claim existed before its passage, in no manner contravenes the 
provision of the constitution of the United States prohibiting a 
State from enacting a law impairing the obligations of contracts. 


William Doughty v. The Sheriff et als., 355. 
HOSPITAL. 


1. The State had the right to pass act No. 60 of the acts of 1872, 
styled ‘‘ An Act to establish a hospital for small pox, and other 
contagious diseases,” and in the exercise of its police power to re- 
quire all indigent cases of small pox or other contagious diseases 
to be sent by the city of New Orleans to the Luzenberg Hospital, 
at the expense of said city, and the defendant can be enjoined 
from contravening this law. 

State of Louisiana ex rel. A. P, Field, Attorney General, nd J. J. 
Hayes v. Oity of New Orleans et als., 521. 
e 
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HUSBAND AND WIFE. 

1, Where a bill of exceptions was taken to the admission in evidence 
of an act of sale set up by defendant as the source of his title, on 
the ground that the vendor was, when she executed the act, a mar- 
ried woman unauthorized in any manner to execute the deed; 

Held—that the court a qua did not err in admitting the evidence. The 
want of authorization of the husband, or of that of the court if 
the husband refused his assent, rendered the act she performed a 
relative nullity only, and one which only the husband or wife, or 
their heirs, could set up proceedings to annul. 

Dennis Oronan v. Edward Oochran et als., 120. 

. In this case it can not be doubted that the plaintiff had the right 
to manage her plantation, which was paraphernal property, and 
that a mandate having for its object the management thereof has 
a lawful object. Therefore, as there is no law forbidding the plain- + 
tiff from appointing her husband an agent to aid her in the ad- 
ministration of her plantation, it must be concluded that she had 
the right to do so. 

The thing seized being raised on the plantation of plaintiff, which 
she administered, aided by her husband as agent, it follows that it 
was her separate prwperty, and not liable to seizure by her hus- 
band’s judgment creditors. 

Amelia Simoneaux, Wife of Emile E. Lauve, v. Edgar P. Hel- 

luin, Sheriff, et al. 183, 
The judgment of separation between plaintiff and her husband 
was a nullity because it was not executed by a giving in payment 
or by a bona fide non-interrupted suit to obtain payment as re- 
quired by article 2428 of the Revised Code, nor was it promptly 
published as required by article 2429. 

The conveyance under which plaintiff claims the ov seized is 
covered by neither of the three cases mentioned in article 2446, 
and in the language of article 1790, such contract between husband 
and wife is forbidden. 

Mrs. Emily Heyman v. The Sheriff of East Feliciana et al., 193. 
There is no force in the objection that the answers filed by the de- 
fendants, married women, without the authorization of their hus- 
bands, are without effect, and that the judgment against them is 
null, inasmuch as they were not in legal contemplation in court, 
and could not standin judgment. The petition prays that the hus- 
bands be cited to appear and assist their wives in their defense. 
The answers are that defendants appear and for answer, etc. This 
is sufficient, and fulfills the requirements of the law. 

Riley v. Heirs of Riley, 248 
5. No grave and insuperable cause exists justifying a decree of divenee 
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HUSBAND AND WIFE—Continued. 


in this case. It was not the intention of the lawmaker that courts 
should be governed in their decisions of cases of this sort by the 
declarations and wishes of the parties themselves, acting under 
excitement and dissatisfaction. Their allegations of grievances 
insupportable, must be made good by proof, to authorize the action 
of the judge. Itis not every family feud declared by husband or 
wife to be insupportable that will authorize a decree. It is in the 
great interests of society that the conjugal relation should not be 
dissolved except upon weighty and well-established reasons. 
Nelson J. Scott, Husband, v. Georgia Scott, Wife, 594. 
Sze DatTIon EN PaleMENT, No. 1—H. Newman €& Oo. v. Eaton 
and Wife, 241. 
Sze Community, No. 3—Mrs. A. B. Barrow et al. v. J. H. Sta- 
vens, Sheriff, et als., 343. 


INJUNCTION. 
In this instance, where the plaintiff enjoined an order of seizure 


and sale issued on behalf of defendants, the judge a quo did not 
err in dissolving the injunction for the sum really due by plain- 
tiff, and perpetuating it as to the small sum received by defend- 
ant and to be credited to plaintiff, but he should have allowed 
damages on the amount that was due. The remittitur by defend- 


1, 


ants is an admission that the writ issued for more than was due. 

The making of a remittitur does not remove the existence of the 

cause for the injunction, to that extent, at the date of its issuance. 
John T. Michel v. Zerilla Meyer et al., 173. 


The privy, in this instance, being built upon the yard or space of 
ground belonging in common between the parties, the defendant 
had no right to place or keep said privy on it without the consent 
of his co-owner. Martin Kenopsky v. Mark Davis et al., 174. 

In this instance, the property was in the hands of the sheriff under 
a writ of seizure and sale, and as this court does not find that said 
writ was set aside, it certainly was and is the duty of the sheriff 
to hold the property under the writ until the injunction arresting 
its further execution is disposed of, notwithstanding the irregu- 
larities that have occurred. The writ of provisional seizure was 
expressly set aside and the injunction reversed, or resuscitated, 
but the executory process was not annulled, nor ordered to be 
vacated. If the injunction has any force, it is in arresting the 
sale under said process. As the sheriff, however, has done what 
the relator seeks in this proceeding, and has possession of the 


property under the writ of seizure and sale, it is unnecessary to 


render the decree prayed for by said relator. The rule therefore 
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INJUNCTION—Continued. 
must be dismissed, but the sheriff is ordered to hold possession of 
the property. 
State ex rel. B. J. Gay v. Judge of the Fifth Judicial District Court 
and Sheriff of the Parish of Iberville, 212. 
Ser MortGace, No. 2—Lehman, Newgass & Oo. v. Ranson, 279. 
Sree METROPOLITAN PoLice WARRANTS, No. 1—Louisiana Na- 
tional Bank v. City of New Orleans, 446. 
Sre Sarzes, No. 17—Lynch v. Mrs Kennedy and Husband, 464. 
INSURANCE. 

1. Before the party insured can recover on his policy, the express 
condition to prevent the forfeiture of the policy—which is, that 
the insured shall have the notice of other insurances taken upon 
the same property indorsed upon the instrument, or otherwise 
acknowledged by the insurers in writing, must be shown to have 
been complied with. 

The propriety of such a clause in a policy of insurance is particu- 
larly apparent in this case on account of the discrepancy of testi- 
mony. Its purpose is to enable the insurance company to protect 
itself, and to avoid loose and unreliable evidence of notice given 
to them of subsequent policies being taken out on property in- 
sured by them. Thé rule which excludes parol evidence in such 
cases is well settled and strictly adhered to. 

Meyers and Winehill v. The Germania Insurance Oompany—Coch- 

ran & Oo. et als., Subrogated, 63. 

Where the defendants answered that they had issued the policy of 
insurance sued upon at the instance of Bader, agent of the plain- 
tiff; that, when called upon to pay the premium, he referred them 
to plaintiff who declined paying, on the ground that her agent must 
have paid it; that, afterward calling on Bader and informing him 
of the failure of plaintiff to make payment, he advised them to 
cancel the policy, which they accordingly did, wherefore they were 
no longer bound; 

Held—That where a policy of insurance is issued without prepay- 
ment of the premium, the inference is that the insurers intended 
to extend a credit for its payment; that it was not at the option 
of the company to cancel the policy; that they only had the right 
to claim a dissolution of the contract for nonpayment of the pre- 
mium upon putting the other party in mora ; that Bader was only 
empowered to apply for the renewal of the policy, and was with- 
out instructions or authority to consent to its annulment. 

Marceline Latoix v. Germania Insurance Oompany of New Or- 
leans, 113. 
3. This was merely a case of ordinary reinsurance, no policy being 
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INSURANCE—Continued. ; 
issued, no written agreement being entered into, but the applica- 
tion for reinsurance by the Fireman’s Insurance Company being 
entered in the books of the Pelican Insurance Company, as it is 
inferred to be the custom among insurance companies in cases of 
this kind. 

If there was a stipulation pour autrui, or a contract whereby the 
Pelican Insurance Company assumed the obligation of the Fire- 
man’s Insurance Company, the plaintiff can not enforce it, because 
said agreement was not in writing, and the law is that the promise 
to pay the debt of another can not be proved by parol evidence. 

Thomas G. Egan v. The Fireman’s Insurance Oompany and The 
Pelican Insurance Company, 368. 

4. It is a settled question that in an action on a valued policy of 
insurance the plaintiff is not put on proof of his interest in the 
object insured by a plea of the general issue. 

In this case, however, the evidence shows that the plaintiffs had an 
insurable interest in the stock of goods’ belonging to Marks, on 
which they took a fire policy. -They furnished Marks with goods, 
and upon their credit and responsibility enabled him to obtain 
goods from others, and subsequently paid for them. The plain- 
tiffs’ sole reliance, it seems, for payment, rested upon the fidelity 
and success of Marks’ business. The danger of loss by the 
destruction of the store and Marks’ stock of goods on hand consti- 
tutes a sufficient interest in the plaintiffs to sustain the policy. 

The plea that the policy became void by the plaintiffs taking insur- 
ance on the same property in the New Orleans Mutual Insurance 
Association without notice to defendants is not tenable. The other 
insurance taken on the property was in the interest of a different 
party. 

A. Roos & Oo. v. Merchants’ Mutual Insurance Oompany of New 
Orleans, 409. 
Clark, as the agent of Mrs. Lane, having entered into a contract 
of assurance with defendant and paid the premium with her 
means, could not direct the insurance money to be paid to his own 
creditor; it belonged to his principal. 
George D. Pritchett v. Mechanics’ and Traders’ Insurance Company. 
Mrs. Sarah O. Lane, Intervenor, 525. 

. When there is in the description or designation of the buildings 
in which the goods insured are located such misrepresentation of 
a material fact as to avoid the policy, the insurers are released 
from responsibility. 

0. N. Prudhomme v. Salamander Fire Insurance Company of New 
Orleans, 695. 
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INTERVENTION. 

1. The intervention is dismissed. The intervenor has neither alleged 
nor proved that she is a creditor of the defendant, whose property 
was sequestered. 

If the intervenor had a lessor’s privilege, it should have been asserted 
before the sequestered property was released on bond. No fraud 
and collusion are shown between the plaintiffs and the defendant. 

The intervenor can not urge irregularities in the suit, such as insuf- 
ficiency of the bond or affidavit on which the sequestration issued. 

D. R. Carroll & Oo. v. H. T. Bridewell. Mrs. Lizzie Hamilton, 
Intervenor, 239. - 

See Appgat, No. 3—State ex rel. Mississippi and Mexican Gulf 
Ship Canal Oompany v. Administrators of the Oity of New Or- 
leans, 469. ; 

Sree Practice, No. 7—State ex rel. Mrs. Pecot v. Parish Judge of 
the Parish of St. Mary, 184. 

JUDGMENT. 

1. According to plaintiff’s own statement, his claim is based on the 
balance due him on a judgment in his favor of the Third District 
Court, parish of Orleans, against S. M. Montgomery, which judg- 
ment, by execution issued thereon, was not satisfied in full. The 
judgment of the Third District Court was rendered on the twelfth 
of December, 1863; it was affirmed on the tenth of June, 1867. 
Meanwhile the property was seized, and, on the fifth February, 
1864, was sold to plaintiff, who claims that there is a balance of 
$7002 due him on the judgment. 

This present suit was instituted in the Second District Court, parish 
of Orleans, against the representatives of the said S. M. Mont- 
gomery, deceased, to cause the plaintid to be recognized as a 
creditor of the estate in the above amount to be paid in due course 
of administration. 

It has been decided that a devolutive or suspensive appeal from a 
final judgment of a district court does not suspend prescription 
pending the avpeal. Therefore prescription, running in this 
instance from the twelfth December, 1863, the day on which the 
judgment relied on by plaintiff was rendered, which judgment 
was affirmed on the tenth January, 1867, was not interrupted by 
this suit, instituted on the fifth of December, 1871, and fixed for 
trial on the eleventh September, 1874, on motion of plaintiff's 
counsel, when, on that day, the defendant filed the plea of pre- 
scription. , 

To revive a judgment, citation must issue from the court which 
rendered it. To revive the judgment sought to be enforced in 
this case, citation should have issued from the Third District 


Court. 
52 
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The suit in the Second District Court can in no sense be considered 
as a suit to revive the judgment of the Third District Court, and 
if it were, the second court, under the statute of 1853, had no 
power to revive it. Hence the foundation on which the plaintiff's 
claim rests, to wit: the judgment of the Third District Court, has 
been destroyed by time. . 

Henry Samory v. Widow Samuel M. Montgomery, 50. 
2. This is a suit by plaintiff to annul a judgment, set. aside the sale 
thereunder, and recover the property sold. 

The marriage of the plaintiff vacated the authority conferred in the 
deed of mandate executed before marriage to her father, P. 8S. 
Nugent, empowering him to represent her in all suits in this State. 
P. S. Nugent had, therefore, no authority to confess judgment as 
attorney in fact for the plaintiff, at the time he did so. 

But the judgment complained of was rendered also on the written ad 
consent of Frank Haynes, her attorney. His authority to consent 
to the judgment with a stay of execution until a certain specified 
tire has not been denied under oath by the plaintiff, and until 
thus denied the defendant was not required to prove it. 

The attorney was a sworn officer, bound by his oath to act correctly 
in the pursuits of his profession. Thus situated, it is not to be 


presumed that he acted without proper authority. On the con- 
trary, every presumption is in favor of his having pursued the 
proper course of conduct, unless the contrary should be suggested 
on affidavit. 


In regard to the error in the advertisement about the exact number 
of feet the property possessed fronting on the street, it is an irreg- 
ularity which ought not to vitiate the sale, the proceedings appear- 
ing to be regular. 

M. A. Dockham and Husband v. Jonathan Potter, 73. 
The judgment of separation between plaintiff and her husband 
was a nullity because it was not executed by a giving in payment 
or by a bona fide non-interrupted suit to obtain payment as 
required by article 2428 of the Revised Code, nor was it promptly 
published as required by article 2429. 

The conveyance under which plaintiff claims the property seized is 
covered by neither of the three cases mentioned in article 2446; 
and in the language of article 1790, such contract between husband 
and wife is forbidden. 

Mrs. Emily Heyman v. The Sheriff of East Feliciana, et al., 193. 
4. A judgment acquiesced in and partially executed can not be 
appealed from. 

The plea that acquiescence in a judgment can not be given by a 








JUDGMENT—Continued. 
police jury so as to prohibit a parish from appealing from a judg- 
ment rendered against it, is not tenable. There is no reason why 
a parish should not be bound by the acts of its agent as an indi- 
vidual would be. 
O. K. David v. The Parish of East Baton Rouge, 230. 

Here two married women, sisters, are sued jointly as heirs of their 
mother. Judgment is rendered against them jointly, each for her 
half of the debt against their ancestor. Neither is bound to pay 
the other’s share of the debt. When, therefore, they sign recip- 
rocally each other’s appeal bond, each becomes bound as surety 
for the other’s debt. The authorities cited in support of the motion 
to dismiss the appeal refer to cases where the surety on the appeal 
bond is bound by the judgment to pay the debt for which he stands 
surety. The motion can not prevail. 

There is no force in the objection that the answers filed by the 
defendants, married women, without the authorization of their 
husbands, are without effect, and that the judgment against them 
is null, inasmuch as they were not in legal contemplation in court, 
and could not stand in judgment. The petition prays that the 
husbands be cited to appear and assist their wives in their defense. 
The answers are that defendants appear and for answer, etc. This 
is sufficient, and fulfills the requirements of the law. 

Isaac F. Riley v. Heirs of E. M. Riley, 248. 

. Proceedings were taken in the Sixth District Court of New Or- 
leans to revive the judgment obtained by the plaintiff against one 

. Richard Nugent, and on which he rests his claim in this suit. Cita- 
tion was made on Nugent, then an adjudged bankrupt, discharged 
from all liability on the judgment, and having no interest what- 
ever in the matter. The citation was, therefore, null and void, 
and the judgment which followed void also. The plea of prescrip- 
tion against plaintiff must prevail. 

Charles E. Alter v. James McOullen, 251. 

. On the fourth of March, 1865, defendant bought from Peter Mack- 
ley the property in dispute, and was put in possession of the same. 
On the thirteenth day of September of the same year, Ashworth 
obtained a judgment against Mackley in the following words: “By 
reason of the law and evidence being in favor of plaintiff in the 
within suit, it is hereby ordered, adjudged and decreed, that plain- 
tiff do recover judgment as prayed for.” 

The certificate of the recorder of mortgages shows that this judg- 
ment was recorded thus on the twenty-sixth of September, 1865: 
‘*A judicial mortgage in favor of James Ashworth v. Peter Mackley 
as prayed for.” 
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On the thirteenth of October, 1865, a fieri facias issued in the case of 
Ashworth v. Mackley, and the sheriff in his return states he seized 
the property in controversy, as the property of Mackley, and ad- 
vertised and sold the same. 

There is nothing in the above mentioned return, or in this record, to 
show that the property was ever in the possession of the sheriff. 
The opinion of the deputy sheriff that he seized the property is not 
sufficient. He should have stated facts showing how he effected 
the seizure. So far as the record shows, the defendant was not dis- 
turbed in his possession until after the sheriff's sale. 

In the mean time, Mackley, the vendor, and Carrane, the vendee, 
having learned that the recorder had made an error of descrip- 
tic. in the deed of sale from the ene to the other, went together 
before the recorder, and by a public act, which was duly recorded, 
corrected the mistake. 

There is no force in the assertion that, inasmuch as the judgment of 
Ashworth against Mackley was recorded before the correction of 
the misdescription of the property sold to Carrane, the judicial 
mortgage in favor of Ashworth attached, and the correction was 
made too late. There was not a registry of such a judgment as 
could create a mortgage against the property. The judgment spe- 
cified no amount, and the registry thereof gave no notice to third 
parties. There was no seizure, and there could be no legal sale of 
the property, because the sheriff did not take possession. 

Alexa..der Lirette v. John Oarrane, 298. 

. A judgment is not completed and can not operate as a judicial 
mortgage or have any effect until it is signed. It is the recording 
of a judgment that gives a judicial mortgage, and until a final 
judgment is signed it is no judgment. 

Widow Elizabeth Marchal v. Harriet Hooker et als, 454. 

. Where a judgment of partition and sale was rendered without all 
the parties in interest being parties to the suit of partition, said 
judgment is an absolute nullity, and the sale made under it is also 
null and void. Succession of Ernest Poree, 463. 
Under the circumstances of the case, a mere clerical error, such as 
Joseph N. Robert for F. J. Robert, in the decree of the court from 
which an appeal is taken, can be corrected by this court in revising 
the judgment. The defendant, who raises the objection, is es- 
topped by his judicial admissions from denying that he is the party 
condemned at the trial below. Felix Formento v. F.J. Robert, 489. 
There is no force in the objection that the Louisiana National Bank 
has enjoined the city and the respondent from receiving Metropo- 
litan Police warrants for licenses, because that was virtually a 
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consent judgment, and the rule is, such judgments are binding 
only on the parties. 
State ex rel. Lubie v. Administrator of Finance, City of New Or- 
leans, 493. 
12. Notice of subrogation to a judgment, served after the seizure thereof, 
has no effect to disturb rights acquired previously. 

It was absurd for the succession of P. C. Lemane, having judgment 
for $700 against Henry Lemane, to seize thereunder the judgment 
of the latter against the succession of P. C. Lemane, for $500. At 
the time of the seizure the respective judgments were compensa- 
ted. The law tolerates no such absurdity as a judgment creditor 
seizing a judgment against himeelf. 

The objection that this court is without jurisdiction because the 
judgment seized and which the third opponent claims as subrogee, 
does not exceed five hundred dollars, is unfounded. At the time 
of the seizure the judgment and interest exceeded that sum. 

Widow P. 0. Lemane, Administratriz, v. Henry Lemane. Ignace 
Halum, Third Opponent, 694. 

Sze Appeat, No. 2—R. Esterbrook and A. Gallier v. Mary LE. 
Gauche, 36. 

See Privitece, No. 12—New Orleans Canal and Banking Com- 
pany v. The Recorder of Mortgages of the Parish of Pointe 
Coupee, 291; anD No. 14—Nicolson & Oo. v. Citizens’ Bank, 369. 

See OBLIGATIONS AND LIABILITIES, No. 14—Stevenson v. Lavinia 
Edwards et als., 302. 

See Morteace, No. 8—Mathilde Morrison v. Citizens’ Bank et 
als., 401. ‘ 

See Sates, No, 15—Edwards v. Fairbanks & Gilman, 449. 

See Evipence, No. 24—Spears, Tutor, v. Mrs. Spears, Adminis- 
tratriz, 537. 

See Bankruptcy, No. 4—Keeting v. Arthur, Stone & Co., 570. 

JURISDICTION. 

1. This is a personal action against the owners of a steamboat, the 
vessel being seized to enforce a lien ¢ corded by a State law, under 
the conservatory remedy of provisional seizure. It is not a pro- 
ceeding in rem to enforce a maritime lien. Therefore there is no 
force in the objection that the State court was without jtrisdiction. 

The State court, having once obtained lawful jurisdiction over the 
parties and subject matter, could not be subsequently divested 
thereof by the bankrupt court. 

Congress has not only not deprived other courts of jurisdiction over 
such cases, but it has provided for their prosecution and defense in 
those courts by the assignee in bankruptcy. This principle applies 
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2. 


3. 


not only to all ordinary actions to collect debt, but also to all pro- 

ceedings to enforce a lien, so long as the amount due is in dispute 
or remains unascertained. 

E. A. Switzer v. John Heinn and Mary Heinn, Owners of the 
Steamboat Frolic, 25. 


A suit instituted in a court without jurisdiction interrupts pre- 
scription. Henry J. Sorrell v. Victor Laurent, 70. 


Courts have no power to promulgate laws, and none of course to 
render orders to others to promulgate them. If violation or re- 
missness of official duty has occurred among those who are by the 
constitution authorized to enact and promulgate laws, the correc- 
tion is to be sought within the powers of the legislative and execu- 
tive departments, and not within those of the judicial. 

State of Louisiana ex rel. The Crescent Oity Waterworks Company 

v. P. G. Deslonde, Secretary of State, 71. 


. In this suit, instituted by plaintiff to recover his share in the suc- 


cession of his grandfather and grandmother, the only question 
being whether the Second District Court, parish of Orleans, had 
jurisdiction to issue the order of sale to operate said partition ; 


Held—That the court a qua did not err, under the state of facts 


existing in the case, and by virtue of article 924 of the Code of 
Practice, in maintaining its jurisdiction. Having jurisdiction, it 
could order the sale of the property to be partitioned, and it fol- 
lows that the liens and mortgages on the property sold were shifted 
to the proceeds. The opponent, Sickerman, retains his right to 
participate in said proceeds to the extent of his mortgage. The 
purchasers of said property could not be compelled to pay the 
price before they were tendered an unencumbered title, and all 
that they required was the erasure of the mortgages on the prop- 
erty sold. Charles Diamond v. Robert E. Diamond et als,, 125. 
In this instance a writ of injunction was issued by the Superior 
District Court, at the suit of plaintiffs, restraining the city of New 
Orleans from enforcing any claim against them for pretended levee 
dues, wharfage or port charges, and prohibiting W. L. Evans, a 
justice of the peace, from further proceeding in certain specified 
cases pending before his court. 


An exception was correctly taken to the jurisdiction of the Superior 


District Court. The constitutionality of the tax imposed by the 
city being in question, an appeal lay directly from the justice’s 
court to this court. The city had the right to bring those suits 
before the tribunal having the proper jurisdictior of them. 

Wm. G. Wilmot et als. v. The City of New Orleans et al., 158. 
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6. One must be sued before the judge having jurisdiction o of the place 
of one’s domicile, except in the cases provided in the Code of 
Practice. The case of a factor having a lien for his advances on a 
crop is not embraced in the excepted cases. 

A court without jurisdiction to try the principal demand can not try 
an issue accessory thereto. A court that can not determine whether 
or not a debt exists, for want of jurisdiction, can not decide that 
there is a privilege, because the latter can not exist without the 
former. 

A sequestration is merely a conservatory order. A cvurt without 
jurisdiction of the case can render no order whatever binding the 
parties, and consent can not give jurisdiction. 

Edward J. Gay & Oo. v. Eaton & Barstow, 166. 

- The defendant objected to the jurisdiction of the court below on 
the ground that he was, as alleged in the petition, a citizen of the 
State of New York. A citizen of that State can be sued in the 
courts of this State. He may cause the case to be removed to the 
United States courts by following the statutes upon this subject. 
But if sued, cited and served with copy of the petition, he can not 
plead his domicile, for the reason that, in so far as this State is 
concerned, he has no domicile. 

Perkins & Billiu v. Oharles Morgan, 229. 

. In this court the intervenor has filed au affidavit in which she 
charges that the person who represented her in the court below 
had no authority to do so. This isa matter which this court can 
not discuss originally. 

Peter Boreland v. Henry Leckie. Miss M. M. A. Oalhoun, Inter- 
venor, 235. 

. In this case no sentence having been pronounced, and no fine im- 
posed in the court a qua, the plea to the jurisdiction of this court, 
founded on article 74 of the constitution, must prevail. 

The State of Louisiana v. Matilda Brown, Martha Brown and 
Chapman Epps, 236. ‘ 

. The peremptory exception to the jurisdiction of a special judge to 
issue an order granting letters of executorship ratione materia was 
properly overruled. Under the facts of this case the parish judge 
proceeded lawfully in selecting a lawyer having the proper qualifi- 
cations to preside over the trial in his place. 

Succession of Mrs. S. B. Fuqua, 271. 

. As this suit could not have been brought in the United States Cir- 
cuit Court for want of jurisdiction over one of the defendants, it 
can not for the same reason be transferred to that tribunal. 

Besides, De Boigne, one of the defendants, although a citizen and 
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resident of France, was not competent to sue in the United States 
Circuit Court on the note and mortgage set up by him, because his 
transferer, the payee thereof, was a citizen of this State and had 
no such right. 

New Orleans Canal and Banking Company v. The Recorder of 
Mortgages of the Parish of Pointe Coupee et als., 291. . 

In the exercise of its probate jurisdiction the parish court can sell 
succession property, as was attempted in this case, because it is a 
power essentially necessary in the settlement of successions, and 
as an incident to the right to sell, the parish court has jurisdiction 
to enforce the remedies provided by law against a bidder who re- 
fuses to comply with his bid. 

A sale a la folle enchere is a lawful sale which the parish court may 
make in the exercise of its probate jurisdiction; and an injunction 
of a sale of this character is as much probate in nature as an in- 
junction of the first sale, or the first offerings. 

Service of the order to give security was made in this case upon the 
attorney at law of the testamentary executor, said executor being 
at the time absent from the State. This is sufficient. 

When the testamentary executor of the deceased fails to give secu- 
rity, or from any other cause can not discharge the duties of his 
office, the judge must appoint the public administrator of the 
parish. The act of 1870, establishing the office of public adminis- 
trator, repeals former laws on the subject. 

Succession of William Bobb—Ernest Merilh v. W. L. Hodgson, on 
Injunction herein and on Opposition to Application for Dative 
Executor, 344. 

13. It would be improper to attempt to decide anything in regard to 
the title of the property in controversy, even if the court had 
jurisdiction, as the vendee is not before the court, and it would be 
no less wrong to make an order to put the legatee in possession of 
property which is shown to have passed out of the succession, and 
the possessor is not before the court. 

It is manifest that the judgment decreeing the title of the prop- 
erty to be still in the succession ig wrong, as no such allegation or 
prayer is made in the petition. 

It is equally clear that if it had been made, the parish court would 
have been ratione materie without jurisdiction to try that question, 
as the value of the property exceeded five hundred dollars. 

Succession of Joseph Ricard, 365. 

14, Until the error in the judgment condemning Joseph N. Robert in- 
stead of Frangois J. Robert was corrected, execution could not 
issue against the said Francois J. Robert, because he was not ¢on- 
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demned in the decree, and as the case was pending for revision in 
this court, the judge a quo was without jurisdiction and could not 
change the decree. 
Felix Formento v. Francis Joseph Robert, 445. 

. The defendants in this instance are the legal representatives of 
one Zeller, who went security on a release bond given in the suit 
of Switzer v. steamboat Frolic. The defense is that the assignee 
in bankruptcy for the owners of steamboat Frolic had no right to 
stand in judgment for said owners, and that the State court had 
no jurisdiction to render a judgment against the assignee. This 
defense is not well founded. The bankrupts having been dis- 
charged, no judgment against them could be obtained, and there 
is nothing in the bankrupt law which required the discontinuance 
of suits already commenced. 

Edgar A. Switzer v. Mrs. M. A. Seller et als., 468. 
The motion to dismiss the appeal of Glover & Odendabl, on the 
ground that the court is without jurisdiction because the amount 
in controversy is below five hundred dollars, must be overruled, 
the proceedings in the case being considered in the nature of a 
concursus. Smith & McKenna v. Edwin Charles, 503. 
By the confirmation by Congress, on the third of March, 1857, of 
the selections made by the State of lands granted to her by the 
act of Congress, approved March 2, 1849, and the act approved 
September 28, 1850, and by the act of the State No. 104, of the 
acts of 1871, confirming all sales and locations of public lands 
made by the State from the first day of January, 1861, to fourteenth 
October, 1864, the land in controversy in this instance was sev- 
ered from the public domain, and the subsequent grant thereof by 
the United States in no manner impaired or defeated the title pre- 
viously acquired by the State and transferred to plaintiff. 

The position taken by defendant that the land department decided 
the land to belong to him, and that their action precludes the in- 
vestigation and determination of the case by this court, is un- 
founded. 

The officers of the land department may adjudicate the title of the 
United States, and to that extent the adjudication is final. It is 
not for this court, or any other, to interfere with the discretion of 
the land officers of the United States in their transfer to whomso- 
ever they may choose of the title of the United States to lands. 
But if the United States, at the moment of the adjudication, had 
no title to the land in question, this action of the officers of the 
land department gave the defendant none, and the question 
whether the United States had any title at the time of the adjudi- 
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cation is clearly a question for the courts of justice, and not for 
the officers of the land department to decide. 
James Marks v. O. O. Martin, 527. 


. Appeals from the Superior District Court of New Orleans are re- 


turnable at New Orleans. That court, therefore, was without 
authority to make this appeal returnable at Monroe. Consent 
can not give jurisdiction, neither can consent change the law which 
designates the place where appeals shall be returnable. 

The Citizens’ Bank of Louisiana v. The Board of Liquidation, 543. 


. The exception to the jurisdiction of the district court was properly 


maintained. The execution having issued from the parish court, 
the parish court was the proper court to apply to for an injunction 
to restrain property seized under the judgment from being sold. 
The value of the property to be sold is not to be considered. If 
the parish court had the jurisdiction necessary to authorize it to 
render a judgment, it had jurisdiction to prevent that judgment 
from being satisfied by the sale of the property not subject to 
seizure. G. W. McGinty v. W. L. Richmond, Sheriff, et al., 606. 


. A. L. Gusman, alleging an interest in the affairs of a defunct in- 


surance company, applied to the judge of the Superior District 
Court, parish of Orleans, for a mandamus to compel M. A. Pike 
and John A. Pike who had possession of the books of the com- 
pany, to grant him access to the same for examination. On the 
writ being made peremptory, the relators M. A. Pike and John A. 
Pike moved for a suspensive appeal, which being granted was 
subsequently set aside and permitted to operate only as a devolu- 
tive one. Whereupon relators applied to this court tor a writ of 
prohibition to be directed to the judge a quo and the civil sheriff 
of the parish of Orleans, restraining them from proceeding in the 
premises. As there is nothing in the record to show that there is 
an amount exceeding five hundred dollars in dispute, this court 
has no jurisdiction ratione materia. 

State ex rel. M. A. Pike and John A. Pike v. The Judge of the 

Superior District Oourt, Parish of Orleans, 676. 


21. No complaint being made as to the sufficiency of the surety, the 


district judge dismissed the appeal mainly upon the ground that 
the matter in controversy does not exceed five hundred dollars. 
After granting the appeal, his jurisdiction over the case, except as 
regards the sufficiency and legality of the bond, was gone. 
State ex rel. Alexis Ribet v. Judge of the Third District Court, 
Parish of Orleans, 684. 
See Criminat Law, No. 5—State v. George Fritz, alias George 
Frey, 360. 
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See Surety, No. 7—Kimbrough, Administrator, v. Walker et 
als., 566. 
Szz Wipow, No. 3—Succession of Callie N. Newman, 593. 
Sze Saves, No. 23—Duckworth v. Vaughan et als., 599. 
Sex Action, No. 11—Lay et als. v. Succession of Elias O’ Neal, 643. 
See Succession, No. 9—De La Ferriere v. Succession of En- 
gland, 686. 
See Taxes anp Tax Co.vectrors, No. 13—State ex rel. Nor- 
cross v. Judge of the Fourth District Court, parish of Or- 
leans, 704. 
JURIES AND JURORS. 

1. This court is not aware of the existence of any constitutional pro- 
vision making it imperative upon the Legislature to accord a trial 
by jury in all civil cases. It was competent for the law-making 
power to provide that cases like the present one should be tried 
without the intervention of a jury. Therefore it had the right to 
prescribe, as it did in this class of cases, that issues of the sort here 
presented should be tried by a jury, if any party to the suit pray 
for it; and to provide, in the event the jury do not agree, or fail 
to render a verdict either for the plaintiff or defendant, that the 
case be determined by the judge. 

O. 8. Sauvinet v. Joseph A. Walker, 14. 

. The two sections 2125 and 2153 of the Revised Statutes must be 
construed together, and the section 2153, allowing in certain cases 
a special jury, or requiring jurors to possess information peculiar 
to some trade or occupation, means, of course, that they are 
otherwise competent jurors, possessing the qualifications prescribed 
in the other section 2125. William Golding v. John Petit, 86. 

. Under the act of 12968, Revised Statutes 2127, the jury must be 
drawn by the parish judge, clerk, and sheriff. The drawing for 
the term was made by the parish judge, clerk, recorder, and the 
sheriff. Therefore all the officers required by law to draw the 
panel were present and officiated in the act. The placing in the 
order of the judge for the drawing at that term the additional 
officer, the recorder, vas, doubtless, an oversight, and may be re- 
garded as surplusage. The objection tothe drawing has no weight. 

Christopher Hunt v. John Mayo, 197. 

. Before the jury was impanneled, defendant objected through his 
counsel to the impanneling of the jury because he had not been 
served with a copy of the indictment and a list of jurors who were 
to pass upon his case, two entire days before his trial. The court 
a qua erred in overruling the objection and proceeding to trial. 

State of Louisiana v. Joe Guidry, 206. 








LACHES. 

1. The plaintiff sues to recover from defendants, testamentary excu- 
tors of Wilhelmus Bogart, a certain sum of money, which, while 
plaintiff was a minor, said Bogart, acting in the capacity of under 
tutor, had under his control and management. After becoming of 
age, plaintiff received, in settlement with Bogart, certain promis- 
sory notes and commercial papers in which Bogart had invested 
plaintiff’s funds in 1860, and of which a considerable portion sub- 
sequently turned out to be worthless. After having kept the afore- 
said obligations until 1871, a period of seven years, and after pre- 
scription has accrued, he now tenders them back on the ground of 
his having been induced to receive them in settlement by fraudu- 
lent misrepresentations. 

If said obligations and commercial papers were worthless at the time 
he received them, plaintiff must have become acquainted with that 
fact not long after, and might have used more diligence in seeking 
redress, when it was in his power to put the other party in the 
same situation he was in when delivering the assets to plaintiff. 
Therefore by his own laches the plaintiff has foregone the right he 
originally had to exact from the manager of his affairs a rigid ac- 
countability. 

Bogart Shall v. P. H. Foley and W. B. Oonger, Testamentary Ex- 
ecutors of Wilhelmus Bogart, 651. 
LAWS AND STATUTES. 

1. Although “due process of law” generally implies and includes 
regular allegations, opportunity to answer and a trial according 
to some settled course of judicial proceeding, yet this is not uni- 
versally true. It does not apply to proceedings to collect the 
public revenue. 

The revenue bill fixes the amounts of the license taxes due by retail 
merchants and retailers of spirituous liquors, and the act No. 47, 
of 1873, provides the manner in which taxes and licenses shall be - 
collected from delinquent parties. This is sufficient. It is the 
mode provided by the legislator for enforcing a right of the sover- 
eign and is due process of law. 

The judge a quo did not err in refusing to receive testimony in re- 
gard to the election of Governor Kellogg and the validity of his 
official acts, on the ground that the right of an officer to a position | 
which he holds can not be inquired into, or his action be declared 
null in a suit between third parties. 

William L. McMillen v. Robert K. Anderson, 18. 
The Governor had no authority to consent to the transfer of this 
case, and to employ counsel as he did. The Attorney General is 
the proper officer to represent the State in all her law suits, and 
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the act 21, of the acts of 1872, on which the Governor relied, was 
not intended to deprive the Attorney General of the control and 
management of his cases, but only to provide for certain contin- 
gencies in which he may designate an attorney to act on behalf of 
the State. Under that statute he was empowered to appoint 
counsel to act in this suit. 


State ex rel. Baldwin v. Dubuclet, State Treasurer—State of Louis- 
iama, Intervenor, 29. 
The will relied on by Mrs. Burke, a third claimant, is valid, and 
under it she is entitled to the property of Hampton Elliot as far 
-as he was able to make a testamentary disposition thereof accord- 
ing to the laws of Mississippi, the place of his domicile, and where 
the will under consideration was made. It is not sufficiently 
proved that the parties lived in open concubinage and were there- 
fore not capable of making donations to each other, except to the 
limited extent allowed by article 1481 of the Revised Code of 1870. 
The rights of Mrs. Elliot, the surviving widow and fourth claimant, 
must be determined by the laws of Mississippi. According to 
those laws, said widow is entitled to one-half of the personal 
property of the deceased. 


The immovable property is controlled by the laws of this State and 


passed under the will to Mrs. Burke. 

Succession of Hampton Elliot, 42. 
The two sections 2125 and 2153 of the Revised Statutes must be 
construed together, and the section 2153, allowing in certain cases 
a special jury, or requiring jurors to possess information peculiar 
to some trade or occupation, means, of course, that they are other- 
wise competent jurors, possessing the qualifications prescribed in 
the other section 2125. William Golding v. John Petit, 86. 
Under the act of 1868, Revised. Statutes 2127, the jury must be 
drawn by the parish judge, clerk and sheriff. The drawing for 
the term was made by the parish judge, clerk, recorder and the 
sheriff. Therefore all the officers required by law to draw the 
panel were present and officiated in the act. The placing in the 
order of the judge for the drawing at that term the additional 
officer—the recorder—was, doubtless, an oversight, and may be 
regarded as surplusage. The objection to the drawing has no 
weight. Christopher Hunt v. John Mayo, 197. 

. It is a rule of general jurisprudence, as well as a principle of pub- 
lic policy, to construe the redemption laws liberally. The object 
of the State is to collect the revenues, and not to deprive its citi- 
zens of any rights. 
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LAWS AND STATUTES—Continued. 

It is not to be deduced from the act No. 47 of the acts of 1873 that 
it takes away from creditors and all other parties interested, ex- 
cept the owner, the right of redemption which they had formerly 
enjoyed. If a mortgagee is a species of owner or quasi owner, as 
the doctrine is, he is embraced in the exception made by the ex- 
press words of the statute. 

Charles E. Alter v. Henry Shepherd et als., 207. 
Section 1067 of the Revised Statutes does not repeal article 338 of 
the Code of Practice in regard to the recusation of judges. 
State ex rel. O. Provosty, District Atiorney v. Judge of the Seventh 
Judicial District Court, 225. 
See PriviLeceE, No. 1—Mrs. O. K. Dunning v. Coleman & Oo., 47. 
See Prescription, No. 2—Oohen & Wilson v. Golding & La- 
croix, 77. 
Sree Action, No. 4—Cronan v. Cochran et als., 120. 
Sree Levers, No. 2—Louque v. Louisiana Levee Company, 134. 
See Taxes anD Tax CoLiectors, No. 4—City of New Orleans 
v. Oazelar, 156. 
See Suerirr’s Fees, No. 1—Oity of New Orleans v. Patton, 
Sheriff, 158. 
See OFrFices AND Orricers, No. 2—State v. Jonas, 179; and 
No. 6—State on Information of J. B. Oooper v. Schumaker et 
al., 332. 
Ser Markets, No. 1—City of New Orleans et als. v. James Staf- 
Sord, 417. 
Sree Bonps, No. 9—State ex rel. Forstall v. Board of Liquida- 
tors, 577. 
See Sates, No. 24—Oopley v. Dinkgrave, 601. 
LESSOR AND LESSEE. 

1. The effects of a third person equally with those of the lessee are, 
by article 2707 of the Civil Code, made subject to the lessor’s privi- 
lege, when they are by his consent contained in the house or store 
of the lessor. By analogy it would seem that the privilege would 
continue to attach like those of the lessee, and on the same condi- 
tions, for fifteen days after removal. But, by the well-established 
tule that privileges are stricti juris, this court is precluded from 
assuming that the effects of a third person are affected by the les- 
sor’s privilege after their removal from his house or store. The 
law declares a privilege in favor of the lessor on the property of 
third persons only on the conditions imposed in article 2707 of the 
Code, and to those conditions it is thought that the tia must 
be restricted. 

E. T. Merrick, Race & Foster v. Emile La Hache. St. Louis Piano 
Manufacturing Company, Intervenors, 87. 
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LESSOR AND LESSEE—Continued. 


2. The proprietor of a building leased toa tenant is not liable in 
damages to third parties resulting from the use to which the tenant 
may put the leased property, unless it be shown that, at the time 
the lease was made, he knew the uses and purposes the tenant 
would apply it to, and that such use, from the nature of the busi- 
ness, would prove a nuisance. 

Michael Muller v. H. L. Stone and Willoz & Rostand. Mary Oath- 

erine and William Muller, Intervenors, 123. 
There is certainly nothing immoral in renting property to be used 
as a club room, and if it was converted into a gambling house, this 
is no reason why the lessee should not be bound by his contract, 
when there is no evidence that the lessor knew that the object for 
which the rooms were to be employed was different from the one 
mentioned in the written lease. 
Mrs. L. P. Commagere v. William Brown, 314. 

The right of the lessor to detain the movables subject to his privi- 
lege until the rent is paid is not incompatible with the right of an 
ordinary creditor to enforce his rights against the same property 
without depriving the lessor of any portion of his debt for rent. 
The payment spoken of in article 3218 of the Civil Code does not 
necessarily mean payment of the lessor’s debt by the adverse 
creditor before the latter is permitted to proceed against the prop- 
erty. The creditor seeking to enforce his claim, as in this case, 
might be unable to advance the amount of the lessor’s debt for 
rent, and thus by his poverty be debarred from pursuing a legal 
right, which, if enforced, would realize money sufficient to pay the 
lessor in full and leave a surplus for himself. 

The lessor can not prevent a sale of the lessor’s property, on the 
pretense that it would not bring the amount of his debt. No right 
of his is violated by a sale made in the exercise of a legal right of 
another against the property. If the lessor’s right is preserved, if 
his debt is paid in whole or in part only, in case the entire pro- 
ceeds of the property subject to his privilege are insufficient to pay 
it all, he has no just ground to complain. His rights can only be 
exercised concurrently with the right of others on the same 
property. 

The assumption on the part of the lessor of the right of detention 
of the lessee’s property continuously, unless his entire privileged 
debt is paid, would put the rights of others in abeyance and 
destroy that condition of equality before the law which all are 
entitled to occupy in asserting their rights in the courts of the 
country. 


Nothing is better settled in our jurisprudence than that a creditor 
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LESSOR AND LESSEE—Continued. . 
who has a mere right of preference on the proceeds of property 
seized under execution has not the legal right to arrest the sale of 
the property, but is given the right to interpose his opposition and 
claim the proceeds under a distribution to be made according to 
law. 

The injunction prayed for in this case was illegally issued. The 
remedy of the lessor was by third opposition, claiming her priority 
of privilege on the proceeds of the property seized and subject to 
her privilege. 

Frank F. Oase, Receiver, v. H. W. Kloppenburg et al. Same v. 
William Schneider. Consolidated. 482. 

. Plaintiff was the lessee of the plantation seized by these defend- 
ants as the property of one Mrs. Bell, the defendant in execution ; 
and being the lessee, he was the owner of the seventy-seven bales 
of cotton raised by him on said plantation in 1869, which were 
seized and disposed of by defendants. That he was the lessee in 
1868 can not be doubted. Whether the husband of Mrs. Bell had 
authority as agent to execute to him the lease for 1869 is immate- 
rial, inasmuch as he remained on the place after the expiration of 
the lease of 1868, and continued to cultivate with his own means 
the plantation in 1869. The lease was continued by tacit consent. 

That plaintiff signed the injunction bond as security for Mrs. Bell, 
when she resisted the execution of defendants’ judgments, does not 
estop him from claiming to be the owner of the twenty-seven bales 
of cotton involved in this controversy. There the ownership of 
the cotton was not at issue, the right of defendants to execute their 
judgments against Mrs. Bell being then the subject of inquiry. 

The mere seizure of the mortgage property in June, 1869, did not 
divest plaintiff of the title to the crop which he was raising on the 
plantation leased for 1869. That seizure in no manner disturbed 
him in cultivating the place. It was after plaintiff had shipped 
from the place sixty bales of cotton, and was about shipping the 
twenty-seven bales in dispute that defendants made the seizure 
and disposition of the cotion. 

If the plantation had been sold by the sheriff pending the lease, 
under the mortgage previously executed, containing the non alien- 
ando clause, the sale would have dissolved the lease, and the pur- 
chaser could have taken possession. But it was not so. Under 
the circumstances of the case, the seizure of the cotton which be- 
longed to plaintiff aad the disposition of it was unjustifiable and 
wrong. William Sandel v. D. B. Douglass, Sheriff, et als., 628. 
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LETTER OF CREDIT. 

1. On the faith of a letter of credit given to them by defendants for 
$5000, Fish & Butler procured the discount of a draft of $3500, 
and some time afterward one of $1500, from plaintiff, a banker in 
New York. On defendants being sued for payment of the latter 
draft, they rely on a defense which is merely technical. A letter 
of credit must be interpreted and effect given to it according to 
the real intention of the parties. In accomplishitg that object, it 
was immaterial whether the drafts were drawn by Fish & Butler in 
favor of their respective creditors as required in the letter of credit , 
or in favor of the drawers themselves, to settle with said creditors, 
as intended, and as they did. 

Both drafts were drawn alike, and when John Williams & Sons ac- 
cepted and paid the first one for $3500 they thereby conceded 
there was no objection to the form or wording of the instrument, 
and they interpreted the letter of credit as the drawers did, and 
as this court does. 

Henry Talmadge v. John Williams & Sons, 653. 
LEVEE DUES AND WHARFAGE. 

1. The second article of the city ordinance to regulate the levee dues 
and wharfage on ships and vessels arriving from sea, and on 
steamboats, flatboats, etc., arriving at the port of New Orleans, 
approved February 11, 1853, which provides ‘‘ that from and after 
the first of January, 1855, the levee dues on all steamboats which 
shall moor or land in any part of the port of New Orleans shall be 
fixed as stated in said ordinance,” is not in conflict with the pro- 
visions of the constitution of the United States. 

J. W. Oannon v. City of New Orleans, 16. 

. In this instance a writ of injunction was issued by the Superior 
District Court, at the suit of the plaintiffs, restraining the city of 
New Orleaus from enforcing any claim against them for pretended 
levee dues, wharfage, or port charges, and prohibiting W. L. 
Evans, a justice of the peace, from further proceeding in certain 
specified cases pending before his court. 

An exception was correctly taken to the jurisdiction of the Superior 
District Court. The constitutionality of the tax imposed by the 
city being in question, an appeal lay directly from the justice’s 
court to this court. The city had the right to bring those suits 
before the tribuval having the proper jurisdiction of them. 

Wm. G. Wilmot et als. v. The City of New Orleans et al., 158. 
LEVEES AND LOUISIANA LEVEE COMPANY. 

8. The purpose of the laws is clearly that the work of constructing, 
repairing, and strengthening the levees shall be done under plans, 
surveys, measurements, and directions to be furnished by a board 

53 





INDEX. 





LEVEES AND LOUISIANA LEVEE COMPANY—Continued. 


or commission of engineers, for the appointment of which the law 
provides, and the Louisiana Levee Company will not be held re- 
sponsible in damages to individuals except in certain cases and 
according to the provisions recited in section 5 of act No. 4, of the 
acts of 1871, page 33. 

N. Louque v. Louisiana Levee Company, 134. 
It is in evidence that the Louisiana Levee Company, defendant in 
this case, made no contract with plaintiffs, the executors of Elder, 
but that said executors finished the work for which Elder had 
contracted, and that the balance due by the company was the 
amount for which the company confessed judgment. It is imma- 
terial whether the succession of Elder was insolvent or not, as far 
as the responsibility of the Levee Company, under its contract, is 
concerned. When the company pays the whole price for which it 
was bound for the work, whether the price was paid to Elder or to 
his executors, it is discharged from all farther responsibility. 
White and Tomkins, Executors, v. Louisiana Levee Company, 295. 


LIBEL. 


1. 


The defendants in this case, by publishing the contents of an affi- 
davit which was false and malicious, in the manner and with the 
comments they did, in a widely circulating newspaper, gave the 
false charges against the plaintiff an extensive circulation, and im- 
parted to them an air of authenticity which they would not other- 
wise have had, and which this court may well suppose to have had 
a strong tendency to injure the character of the plaintiff. It is no 
justification to the defendants that they believed the affidavit to be 
true. Their belief in the truth of the charges tended rather to in- 
crease the bad effect of them against the plaintiff. 


That the defendants have condoned for the publication of the offen- 


rive article in which this suit originated, by publishing an excul- 
patory letter of the plaintiff's attorney, affords no escape from the 
responsibility in damages to the injured party. The reparation of 
the injury, to the extent that the publication of exculpating and 
‘explanatory matter may be supposed to have made reparation, may 
be considered, and goes only in mitigation of damages. Thousands 
may have read the libelous matter that never saw its refutation. 


It does not avail to say that the defendants had no malice or ill feel- 


ing against the plaintiff. In all cases of this sort, where thecharge 
is false, the law implies malice in the publisher, not malice in the 
sense of hatred, spite or revengeful feeling toward the party as- 
sailed, but as showing an evil disposition, the malus animus which 
induced him wantonly, recklessly or negligently, in disregard of 
the rights of others to aid the slanderer in his work of defamation 
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LIBEL—Continued. 
by giving to him the powerful influence of the public press—writ- 
ten or printed slander beiug justly considered more pernicious than 
that uttered by words only. 

In an action of libel proof of damages from the publication is not 
necessary to recover. The actual pecuniary damages in such 
actions can rarely be proved, and is never the sole rule of assess- 
ment. James M. Cass v. New Orleans Times, 214. 
Defamation by libel is the offense charged. Sections 804 and 1051 
R. S. take this case out of the strict rules of the common law, and 
the purport only of the libelous letter as given in the information 
is sufficient. It was not essential that the information should have 
alleged that the letter was written in the German language in order 
to permit the State to introduce the letterand an authorized trans- 
lation. The law of evidence upon this subject is complied with, 
if the matter or purport of the instrument offered conform to the 
purport and description thereof in the information. The law did 
not require the libelous letter to be set out in full, or a copy of it 
to be contained in the information. 

State of Louisiana v. H. H. Willers, 246. 
Article 443 R. C. C. does not protect corporations from civil prose- 
cutions for damages ex delicto. Corporations have been heli respon- 
sible for acts done by their agents ex contractu and ex delicto. 

A corporation may sanction the publication of a libel, and in such 
case the corporation is the publisher of the libel, and liable in like 
manner as an individual, not because, as is sometimes said, a cor- 
poration may act with malice, but because it has a capacity for vol- 
untary action, and is responsible for such action. 

It is as possible fos a corporation as for an individual to act mali- 
ciously, to wit: with a bad intent. Accordingly, it has been held 
that a corporation aggregate may well, in its corporate capacity, 
cause the publication of a defamatory statement under such cir- 
cumstances as might imply malice in law sufficient to support the 
action; and there may be circumstances by which express malice in 
fact might be proved, such as to make a corporation aggregate lia- 
ble therefor in its corporate capacity. 

Benito Vinas v. Merchants’ Mutual Insurance Company of New Or- 
leans, 367. 
LIS PENDENS. 
See Practice, No. 2— Wooldridge v. Monteuse, 79. 
MANDAMUS. 
1. There is nothing in the act for ‘“‘faunding the obligations of the 
State,” relied on by relator, which confers on him or implies a 
right or duty, as ‘‘ Fiscal Agent,” to recover from the State Treas- 
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urer, and to hold and account for, under the obligations of his 
official bond, all the moneys belonging to the State, or to choose 
a bank for such purpose, and nothing which imposes on said treas- 
urer the duty to deposit said moneys with the relator, and there- 
fore there is no cause for the mandamus prayed for. 


_It is only where a specific, ministerial duty is imposed by law on an 


officer, that the writ of mandamus can properly issue against him. 
The term “ fiscal agent” does not necessarily mean depositary of 
the public funds, so as, by the simple use of it in a statute without 
any directions in this respect, to make it the duty of the State 
Treasurer to deposit with him any moneys in the treasury and 
confer on such agent power to compel such deposit. 
State ex rel. Baldwin v. Dubuclet, State Treasurer—State of Louis- 
iana, Intervenor, 29. 
Courts have no power to promulgate laws, and none of course to 
render orders to others to promulgate them. If violation or re- 
missness of official duty has occurred among those who are by the 
constitution authorized to enact and promulgate laws, the cor- 
rection is to be sought within the powers of the legislative and 
executive departments, and none within those of the judicial. 
State of Louisiana ex rel. The Orescent Oity Waterworks Company 
v. P. G. Deslonde, Secretary of State, 71. 
The plaintiff has failed to prove his allegations that there was, at 
the time of making his demand, money in the city treasury 
specially designated and set apart for the payment of judgments, 
Failing in this, he was clearly without the right to the proceeding 
by mandamus, even if he could otherwise have resorted to it. 
State of Louisiana ex rel. Thomas Lynne v. John Oalhoun, Ad- 
ministrator of Public Accounts et al., 167. 


. A mandamus will not lie against the Auditor to make an estimate 


and fix the rate of the tax provided for by act 69 of the acts of 
1870. As long as this duty was imposed by law upon the Auditor, 
‘he could by mandamus be compelled to perform it. But when by 
acts 3,4 and 55 of the acts of 1874, the law imposing this duty 
was repealed, and it was made a penal offense for him to do any 
act obstructing the funding of the obligations of the State and 
the other provisions of said statutes, 1 mandamus can not be 


invoked.: 


The question whether the State by her legislation on the subject has 


impaired the obligations of her contract with the relator, is a 
matter that can not be decided in this controversy, because the 
State is not a party to the suit, and the Auditor has no interest in 
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MANDAMUS—Continued. 
the solution of the question. The same remark is applicable to 
the other constitutional objections raised by the relator. 
State ex rel. John L. Macaulay v. Charles Clinton, Auditor, 429. 
Sze Appeat, No. 34—State ex rel. Mississippi and Mexican Gulf 
Ship Canal Company v. The Administrators of the City of New 
Orleans, 469 ; anv No. 49—State ex rel. Newgass v. Judge of 
the Superior District Court, Parish of Orleans, 672. 
Sree Bonps, No. 10—State ex rel. Citizens’ Bank of Louisiana v. 
Board of Liquidators, 660. 
See Taxes anp Tax CoLiectors, No. 13—State ex rel. Nor- 
cross v. Judge of the Fourth District Court, Parish of Or- 
leans, 704. 
MARRIED WOMEN. 

1. The defendant, a married woman to the knowledge of the broker 
who negotiated the lease on which she is sued, being without 
authority to make the contract or to stand in judgment, and not 
being shown to be pursuing a separate business for herself, the 
plaintiff can not recover. 

Widow Stewart v. V. M. Killmartin and J. B. Davis, 456. 
MARKETS. 

1. It does not follow because the city has leased the markets for the 
year 1874 that it loses all interest in the management of them and 
in seeing that the laws and regulations concerning them are car- 
ried into effect. The act of 1874 makes it the duty of the city, 
through its administrators, to take measures for carrying out the 
provisions of the act regulating private markets, and in any issue 
that may arise in acting under this authority the city would be 
competent to stand in judgment. 

The Legislature had the power to make the regulation which it has 
made by the act of the twenty-sixth February, 1874, declaring 
that private markets shall not be established, continued, or kept 
open within twelve squares of a public market. This power arises 
from the nature of things, and is what is termed a police power. 
It springs from the great principle “ salus populi suprema est lex.” 
There is in the defendant’s case no room for any well-grounded 
complaint of the violation of a vested right, for if he really pos- 
sessed the privilege of keeping a private market, that privilege 
was acquired subordinately to the right existing in the sovereign 
to exercise the police power in regulating the peace and good 
order of the city, and in providing for and maintaining its clean- 
liness and salubrity. The act of 1874 is not unconstitutional. 

The act of the twenty-sixth February, 1874, is not in violation of 
article 114 of the State constitution. The act has but one object; 








MARKETS—Continued. 
that one object is expressed in the title. The words ‘‘and for 
other purposes,” are in the title to this act meaningless, for there 
is nothing else treated of in it besides the regulation of private 
markets. 

The act of 1874 abolishes all private markets located within less than 
twelve squares of a public market. To that extent it repeals the 
act of 1866, under which the defendant sets up its title. 

City of New Orleans et als. v. James Stafford, 417. 

. For carrying on a private market in contravention of the ordi- 
nances of the city of Shreveport, the defendants may be respon- 
sible to said city on account thereof. But plaintiffs, who are 
lessees of the public markets, have no right to sue to enforce the 
ordinances of that political corporation, nor can the validity of 
said ordinances be tested in this controversy to which the city of . 
Shreveport is not a party. 

Benjamin Jacobs et al. v. Benjamin Levy et al., 619. 
In order to present the question whether the mayor of the city of 
Shreveport had authority to arrest and fine the plaintiffs in this 
instance but defendants in certain cases in which they were sued 
for carrying on a private market in contravention of the ordinances 
of said city, and the question being whether said ordinances are 
legal, the defendants should have appealed from the judgments 
imposing the penalty in said ordipances prescribed. They can not 
test the authority of the mayor to enforce the ordinances of the 
city prohibiting private markets, and the legality of said ordi- 
nances, in a proceeding of this kind, to wit: by injunction and a 
claim of damages. 
Benjamin Levy & Oo. v. City of Shreveport et al, 620. 
METROPOLITAN POLICE DISTRICT. 
See Taxes AND Tax CoLectors, No. 11—H. Gally v. Leopold 
Guichard, 396. 
METROPOLITAN POLICE WARRANTS. 

1, The plaintiff, as a creditor and a taxpayer has no right to interfere 
in the administration of the municipal corporation of New Orleans, 
or to invoke the aid of the court to compel the city to collect 
license in money and not in Metropolitan Police warrants, as 
required by law. He has no direct pecuniary interest in the ques- 
tion raised. Hence, on this ground, the intervenors, holders of 
said warrants, who are the real parties whose rights are at issue, 
can object to this litigation and to the application of plaintiff for 
an injunction against the city. They have good cause to oppose 
the issuance of a proceeding prejudicial to them, at the instance 
of a party without interest to demand it. As the interests of the 
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METROPOLITAN POLICE WARRANTS—Continued. 
city were not affected, she set up no serious defense, and it looks 
as if the judgment as to her was a mere consent judgment. The 
real controversy was with the intervenors. 
Louisiana National Bank v. City of New Orleans et als., 446. 

In precise terms, act No. 33 of the acts of 1874 makes Metropolitan 
Police warrants receivable for licenses throughout the Metropoli- 
tan Police district, and the relator in this instance clearly has the 
right to pay his license to the city of New Orleans in the warrants 
tendered by him. 

In this statute there is no longer any limitation, as before, upon the 
receivability of Metropolitan warrants for licenses throughout the 
Metropolitan Police district, and the court can not decide that 
there is a limitation where the law has imposed none. 

That New Orleans received in settlement of taxes and licenses due 
her prior to the enactment of the statute of 1874 more than the 
aggregate amount of her apportionment, is immaterial to the issue 
in this case. If she received more than the law required her to 
receive and suffers an inconvenience on account thereof, it is the 
result of her voluntary act. 

Like every other holder of Metropolitan Police warrants, she can 
present the excess beyond the pro rata apportioned to her to the 
Metropolitan Police Commissioners for payment out of the money 
collected from the other cities, towns and parishes composing the 

* Metropolitan Police district. 

There is no force in the objection that the Louisiana National Bank 
has enjoined the cit¥ and the respondent from receiving Metropo- 
litan Police warrants for licenses, because that was virtually a 
consent judgmert, and the rule is, such judgments are binding 
only on the parties. 

State ex rel. Edward Lubie v. Administrator of Finance, Oity of 
New Orleans, 493. 
MORTGAGE. 

1. Nathaniel Montross, of New York, took out an order of seizure 
and sale against certain property mortgaged to him by Samuel 
Jamison to secure the payment of promissory notes on which this 
suit was brought. The mortgaged property was sold and adjudi- 
cated to plaintiffs. The amount due on the debt for which the 
property was seized was paid, and the remainderwef the proceeds 
of the sale was retained to pay prior incumbrances. The city of 
New Orleans claimed as due for unpaid taxes against the property 
a certain sum of money with interest and costs and attorney’s fees, 
and alleged the city’s right to be paid in preference to any other 
creditors. The State tax collector for the First District of New 
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MORTGAGE—Continued. : 
Orleans excepted to the jurisdiction of the court, showed that the 
State has a first privilege upon the property for all taxes, and can 
not be called in as an ordinary creditor as aimed at by plaintiffs. 

But Smith & Co., who held certain mortgage notes, drawn by Jami- 
son and secured also by first mortgage, took executory proceedings 
against the said property which plaintiffs have enjoined. They 
have made parties to this suit as in a kind of concursus, the city of 

* New Orleans, claiming a sum due for taxes, also the State tax col- 
lector of the First District of New Orleans, and Nathaniel Mon- 
tross, holder of the notes and mortgage under which the property 
was sold, and they have prayed that the proceeds of the sale of the 
property in their hands be distributed among the creditors of 
Jamison, according to their respective rights of mortgage and 
privilege. 

The court a qua maintained the exception of the State tax collector, 
gave judgment in favor of the city for a certain amount of taxes, 
with lien and privilege on the property, and dissolved plaintiffs’ 
injunction. 

The judge below erred only so far as he gave judgment in favor of 
the city for taxes. It would be in time after the execution of the 
order of seizure and sale now pending to present the claim for 
taxes, reserving to the city her right to be paid the taxes due out 
of the proceeds of the sale when made. 

Hibernia National Bank et als. v. Samuel Smith et als., 3. 
It appears trom the mortgage certificate that the judgment of Du- 
dossat, defendant in injunction, creates ¢ judicial mortgage prior 
in rank to the judicial mortgage of plaintiff in injunction. The 
preference that Soulie acquired from a prior seizure of Ranson’s 
property can not defeat the éxisting prior mortgage on the property 
in question, which seems to be all that remains belonging to the 
seizeddebtor. When sold, the property was adjudicated to Soulie, 
who refused to pay over the money to the sheriff, whereupon the 

’ sheriff was proceeding to resell the property when enjoined by 
Soulie on the ground that he had the right to retain the money in 
satisfaction of his judgment. This was wrong; Soulie should 
have complied with his bid; a concursus was his remedy. The 
sheriff was right when proceeding to resell, and the injunction was 
wrongfully.taken. 

Lehman, Newgass & Co., A. Dudossat, subrogated, v. Louis Ran- 
son—On Injunction of Bernard Soulie, 279. 
The property of a cotutor is not subjected to the legal mortgage 
‘of the minor. But by the term cotutor must be understood the 
person who becomes so by the fulfillment of the requirements of 
law. 
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Where the mother, being the natural tutrix of her minor children, 
contracts a second marriage, she is required, previous to the mar- 
riage, to cause a family meeting to be convened for the purpose of 
determining whether she shall remain tutrix after the marriage. 
If she fails in this duty she loses the tutorship ipso facto. In such 
a case, the children of a previous marriage have a legal mortgage 
on the property of the new husband for the acts of the tutorship 
thus unlawfully kept by the mother, reckoning from the day on 
which the new marriage took place. 

W. Bodein Keene v. George Guier and Sheriff, 232. 

. The obligations sued upon were entered into subsequent to the 
homestead law, and are therefore subject to it. These obligations 
novated a debt previously existing and secured by mortgage. 
Whether this original mortgage was valid or not for want of rein- 
scription is immaterial. It was abandoned and became inoperat- 
ive by the consent of the original mortgagee, who received in lieu 
thereof the new obligations which are now sought to be enforced. 

Robert J. Moore v. A. J. Beelman — Same v. Mrs. Laura J. 

Beelman—Consolidated, 276. , 

. Where there is a total want of description of the situation of the 
thing mortgaged, the act of mortgage is invalid. 

Keiffer Bros. et als. v. Isaac Starn et als., 282. 

The only important question in this case is, could a judicial mort- 
gage, resulting from the recordation of a judgment against the 
vendee, attach to the property sold, to the prejudice of the vend- 
or’s privilege and mortgage to secure the price, in consequence of 
the delay in recording the mortgage? The answer is negative. 
The mortgage and privilege were recorded in the parish of St. 
James, where the property is situated, simultaneously with the 
act of conveyance. As to third persons, the sale had no effect 
until it was duly recorded where the property is situated. It is 
certain that the creditors of the vendor might have seized and sold 
the property before the registry of the sale in St. James parish, 
free from any claim of the vendee’s creditors, but if their judicial 
mortgage had attached as soon as the sale had been made this 
could not be. 

Eugene Rochereau & Co. in Liquidation v. H. Octave Colomb, 337. 
Whether, in this instance, the tutrix was indebted or not to her 
minor children, is a matter of indifference, inasmuch as their mort- 
gage was not recorded, as required, by the first of January, 1870, 
but only on the ninth of May of said year. 

John 8S. and Louise Skinner v. William O. Sibley, 392. 
8. The plaintiff's claim is the result of a judgment which she obtained 
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against her father, which judgment gives to her a legal mortgage 
over all his immovable property, dating from the third of May, 
1852. This judgment was inscribed on the sixteenth of April, 1868. 


A judgment which recognizes a minor’s claim and mortgage, and 


which is duly recorded prior to the year 1870, does not come under 
the 123d article of the constitution which declares ‘‘that tacit 
mortgages and privileges now existing in this State shall cease to 
have effect against third persons after the first day of January, 
1870, unless duly recorded,” and the act No. 95 of the Legislature 
of 1869, which providesfor carrying out the provisions of the afore- 
said article of the constitution. 


When the article 123 of the constitution was adopted, the plain- 


tiff’s rights were perfect. She had a tacit mortgage upon her 
father’s property, and the evidence was a duly-recorded judgment 
of a competent court. There was no necessity for her to record it 
again. The article did not refer to her; she had complied with its 
requisites, 


The rendering and signing of the plaintiff’s judgment against her 


tutor, out of term time, did not, under the circumstances of the 
case, make it a nullity. It was agreed between the parties that the 
judge who tried the case should take it under advisement, render 
judgment, and sign it after the court should have adjourned. The 
parties were competent to make the agreement, and the judgment 
having been rendered in conformity toit is good. 


The judgment of separation of property and dissolution of the com- 


munity in a suit instituted by plaintiff’s mother against her father, 
having never been executed or sought to be executed, was nothing, 
and did not affect the community. 


The proceedings in which the plaintiff's father obtained leave of the 


court to give a special mortgage in lieu of the tacit one existing in 
favor of the minor, did not become final, because the mortgage after 
it was executed was not approved by the judge, and because it was 
not recorded in the parish where the property mortgaged was sit- 
uated until after this suit was instituted, some ten years after the 
mortgage was given. 


The vendor’s privilege has no priority in this case over the plaintiff's 


tacit mortgage. The mere filing of the act of sale, which was 
passed in New Orleans, and the recording of it among the notarial 
acts of his office by the recorder of the parish of Pointe Coupee, 
was not the recording required by law in order to give it effect as 
a mortgage, or to preserve the privilege which it carried with it. 
Although subsequently recorded in the proper books of the re- 
corder of mortgages, it was done within the time required to keep 
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in existence the vendor's privilege, but operated only as a mort- 
gage from the time it was recorded. 


Plaintiff's tacit mortgage attached to the property purchased by her 
father from the day he purchased. The vendor’s privilege was 
superior to the tacit mortgage so long as the privilege existed; but 
when the privilege ceased to exist, then the tacit mortgage was in 
force against it, and it had its effect without being recorded. When 
therefore the act of sale was recorded, it operated as a mortgage 
from that date, but at that time the property was burdened with 
the plaintiff’s tacit mortgage, and the conventional mortgage was 
second to it in rank. 

Mathilde Morrison v. Citizens’ Bank of Louisiana and Sam Smith 
& Co., 401. 


. A judgment is not completed and can not operate as a judicial 
mortgage or have any effect until it is signed. It is the recording 
of a judgment that gives a judicial mortgage, and until a final 
judgment is signed it is no judgment. 

Widow Elizabeth Marchal v. Harriet Hooker et als., 454. 

. On sixth February, 1857, Mrs. Pickett conveyed to Cummings the 
usufruct for life of the Chalk Level plantation by act under pri- 
vate signature. On twentieth November, 1865, Cummings mort- 
gaged to Mrs. Pickett the Chalk Level plantation, A. H. Leonard 
accepting the mortgage as agent of Mrs. Pickett, who thereby, it 
is alleged, as well as those who might claim under her, was 
estopped from denying Cummings’ title to said plantation, because 
she had accepted a mortgage from him and thus tacitly acknowl- 
edged him as owner thereof. On the twenty-fourth of November, 
1866, Alter recorded a judgment which he had obtained against 
Cummings in the parish of Bossier. On third July, 1866, Mrs. 
Pickett mortgaged the Chalk Level plantation to Lee to secure ten 
notes for $10,000 each. 

On the second September, 1866, Mrs. Pickett, by act under private 
signature, renounced in favor of Lee the priority of her mortgage 
acquired from Cummings. 

On the seventh of December, 1872, the Chalk Level plantation being 
sold at the suit of Lee and purchased by the Union Bank, the 
proceeds of this sale are now the subject of this controversy. 

Prior to the sale, the Citizens’ Bank, the Union Bank, and Mary B. 
Conner had filed their opposition, alleging that they held notes 
secured in the same mortgage from Mrs. Pickett to Lee, which 
said notes Lee had indorsed to them, and therefore they were enti- 
tled to be paid by preference over Lee out of the proceeds of the 
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sale of the mortgaged property. Alter also filed a third opposi- 
tion setting up his mortgage rights. 

The inquiry is limited to the validity and extent of Alter’s rights as 
against plaintiff and the opponents, the Citizens’ Bank, the Union 
Bank, and Mary B. Conner, in relation to the proceeds of the sale. 
Cummings had no title from Mrs. Pickett which had effect as to 
third persons, because none was recorded in the book of convey- 
ances in the recorder’s office of the parish of Bossier. It was not 
disclosed to the public when the mortgage of Mrs. Pickett to Lee 
was granted,and there is no evidence that it has ever been disclosed 
by registry in the parish of Bossier where the Chalk Level plan- 
tation is situated. The registry in the mortgage book would be 
good for a mortgage, but would be no registry for a title. There- 
fore the mortgage granted by Mrs. Pickett on the second of July, 
1866, to Lee on the Chalk Level plantation, the title of which 
stood on the public records in her name, is not defeated by the 
judicial mortgage of Alter against Cummings. 

As mortgagee of the usufruct which Mrs. Pickett attempted to create 
in favor of Cummings, Alter is equally unfortunate. The registry 
of his judgment against Cummings did not give him a mortgage 
on the right of usufruct of the Chalk Level plantation. The act 
granting it is an act ander private signature, and therefore invalid 
asa donation. It is not good as a sale or a giving in payment, as 
there was no price stated in the act. 

If, however, Cummings had the right of usufruct, and Alter, by the 
registry of his judgment against him, had acquired a mortgage 
thereon, Alter should have asked a separate appraisement prior 
to the sale, in order that his part of the proceeds should be ascer- 
tained with legal certainty. 

Thomas B. Lee v. R. O. Cummings and Paulina Pickett. Charles 
ki. Alter et als., Intervenors, 529. 

11. The peculiar principles upon which the Consolidated Association 
of the Planters of Louisiana was organized, the important pur- 
poses it was intended to subserve, and the enduring character 
which was required to be given to it, rendered essentiaily neces- 
sary that the enforcement of its obligations should not be defeat- 
ed or delayed by pleas and defenses admissible in regard to 
ordinary hypothecations. The important interests of the State 
were also to be protected. 

It is a pre-eminent feature in the charter of the Consolidated Asso- 
ciation of the Planters of Louisiana that no future change of 
ownership or possession of the property mortgaged to secure the 
stock subscribed or the loan made should ever prevent or delay 





INDEX. 





MORTGAGE—Continued. 
the enforcement of the mortgage against the property, to collect 
whatever sum might be due by the original mértgager. It was 
on these conditions that the State became the indorser on the 
bonds issued by this association in 1828. There is no place for 
delays or calls in warranty, nor operation of prescription of its 
debts, or peremption of its mortgages. 

Reference must be made in this instance to Civil Code, article 3333, 
amended by act of 1842, which declares “ that the rule requiring 
the reinscription of mortgages at the expiration of ten years from 
date of their registry shall not apply to the mortgages which have 
been or may be given by the stockholders of the various property 
banks of this State.” 

The Consolidated Association of the Planters of Louisiana v. John 
W. Mason et als., 535. 
12. It has often been held that a defendant appearing to except to the 
citation can not at the same time urge any matter of defense. 

The court a qua did not err in rejecting the document offered by 
defendant to show that the plaintiff was a bankrupt, and there- 
fore not entitled to enforce certain judgments on which his suit is 
based, because the instrument was from the United States District 
Court of another State, and was not authenticated according to 
the act of Congress. - 

The defendant was without interest to contest with plaintiff when 
he set up that the entries of his lands, against which the hypothe- 
cary action of the plaintiff is instituted, had been canceled, and 
said lands belonged to the United States. This defense puts him 
out of court. 

The defendant’s discharge in bankruptcy relieved him from personal 
liability, but it did not remoye the mortgage which plaintiff had 
previously acquired on the lands. When the defendant, subse- 
quent to his discharge, bought the lands which he had surrender- 
ed subject to the liens existing thereon, they remained liable to 
the hypothecary action which plaintiff has brought against them. 

8. 8. Heard v. B. P. Patton, 542. 

13. After a wife has obtained a separation of property from her hus- 
band, and has executed it, and has assumed the administration of 
her estate, it would be a fraud upon the public to permit her to 
acquire a legal mortgage upon the property of the husband, ac- 
quired by him subsequent to the judgment of separation, by allow- 
ing him to manage her property and spend her money. He must 
be presumed to have acted as her agent, and as such he owes her 
an account of his administration, but his acts create no mortgage 
on his estate. 
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Mrs. Gayle, the administratrix, having occupied a house which 
was the separate property of her husband, and which belonged to 
his succession, must be charged with the rent as any third person 
would be. 

Neither by separate nor combined action can the administratrix and 
attorney of the succession impose an onerous charge upon an 
estate by the employment of counsel, when the estate is already 
provided with a competent legal adviser. If the administratrix 
chooses to employ additional counsel, she must pay him out of 
her own funds. 

In matters of opposition to succession accounts all the parties are 
plaintiffs and defendants, and each opponent must make out his 
case by proper and sufficient proof. 

The reinscription of a mortgage after the peremption, subsequent to 
the death of the mortgager, does not affect the property of the 
succession with a mortgage. 

The opposition to the failure of the administratrix to the account for 
amount of notes given for the purchase of property sold on the 
Stevens plantation must be maintained. The proposition that 
the balunce due Mrs. Stevens for rent exceeds the amount of these 
notes is inadmissible. The notes were given for property belong- 
ing to the succession. It was the duty of the administratrix to 
collect them, and to place the proceeds on her account, leaving it 
to the parties in interest to claim their right of preference over 
the proceeds. Succession of Gayle, 547. 

14. After a mortgage has once perempted it can not be revived against 
a succession by the registry thereof after the lapse of ten years. 
No preference over ordinary creditors of a succession can be gained 
in that way. 

Martha J. Sorrels and Husband v. James M. Stamper, 630. 
Powell effected a four months’ loan with the New Orleans Bank- 
ing Association, and gave as collateral security four notes, with 
mortgage on his property. On the maturity of the four months’ 
loan, Powell, not having money to pay said loan, applied to Low 
& Ludwigson for a loan to pay the bank, which was furnished on 
condition that the twelve months’ notes pledged tv the New Or- 
leans Banking Association should be delivered to them as collat- 
erals. Powell’s debt to the bank was paid with the money thus 
borrowed and the collaterals were delivered by the bank to Lud- 
wigson, who pledged them to the Mechanics’ and Traders’ Bank, 
plaintiff in this suit, tor a debt otf Low & Ludwigson. 

After the transaction aforesaid the mortgage rights of the third 
opponents arose. This court thinks that the third opponents er- 
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roneously contend that the payment by Powell of the four months’ 
loan extinguished the mortgage given to secure the twelve months 
notes, now in suit. Practically, the original debt to one creditor 
was extinguished by the substitution of another creditor, upon 
the express condition that the security should be continued as it 
then existed. It was clearly not the purpose or intention of Pow- 
ell to extinguish the mortgage, and the manner in which the evi- 
dence thereof was delivered to the new creditor did not have that 
effect. 
Mechanics’ and Traders’ Bank v. Jesse R. Powell. James EF. 
Zunts and Samuel R. Bertron, Third Opponents, 647. 
The question in this instance is whether certain articles found on 
a mortgaged tract of land, seized and sold by plaintiff and adjudi- 
cated to him as part of the mortgaged property, were covered by 
said mortgage, and in that case whether they could be afterward 
seized, advertised and sold by defendant individually and as testa- 
mentary executor of the late William Bobb. The decision of this 
court is in favor of the plaintiff, on the grounds that the objects 
now in litigation were found on the premises seized; that they 
were used in carrying out the industry to which the real estate 
was subjected, and therefore that said property in dispute was 
properly seized, advertised, appraised and sold as subject to the 
mortgage of the plaintiff, to whom it was adjudicated on the sale 
thereof. 
Albin Rochereau v. Charles P. Bobb, Individually and as Testa- 
mentary Executor, et al., 657. 
See Privitece, No. 6—Bank of America v. Fortier, 243. 
See Jupement, No. 7—Alexander Lirette v. John Oarrane, 298. 
See Dation EN Parement, No. 1—EH. Newman & Oo. v. John 
Eaton and Wife, 341. 
Sze Brtts AND Promissory Notes, No. 14—Gardner v. Maz- 
well, 561. 
See Lessor aNnD Lesser, No. 5—Oase v. Kloppenburgh, 628. 
NATURAL CHILDREN: 

1. A suit against an administrator of an estate for alimony by natu- 
ral children can not be maintained. 

Ann Dalton, for the Use of, etc., v. Succession of Patrick Hal- 
pin, 382. 
OBLIGATIONS AND LIABILITIES. 

1. Where one of two innocent persons must suffer a loss through the 
misconduct of another, the loss ought rather to fall upon him who 
put it in the power of the third party to inflict the injury. 

Mahan v. Dubuclet, State Treasurer, 45. 
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2. 


This is a suit to recover the amount of losses sustained in conse- 
quence of incorrect information given by defendants, in violation 
of their contract with plaintiffs, as to the fluctuations of the gold 
market in New York. The defense is, that the error in the tele- 
gram was no fault of defendants, but occurred in the working of 
the indicator of the Gold Stock Company placed for convenience 
in the office of defendants in New York, but under the manage- 
ment of a corporation entirely distinct from theirs. This does not 
exonerate them from liability, because by their contract they were 
bound to carry to plaintiffs correct information, which they could 
have obtained without relying on the indicator. 
Bank of New Orleans v. Western Union Telegraph Company, 49. 


. Plaintiff was the owner of the property on which he made certain 


improvements, repairs, etc., for the reimbursement of the value of 
which he now sues. It is true that this ownership existed only 
during the lifetime of John Slidell, from whom it had been taken 
by forfeiture and confiscation. Still, during that time, it was 
absolute. 


Besides, most of the improvements were made after the suit by the 


Slidell heirs was brought against him. This would deprive him of 
his right to recover the value of the improvements. If the suit 
between them was a question of title, as soon as the suit was insti- 
tuted he could no longer set up possession in good faith. 
Joseph Brugere v. The Heirs of John Slidell, 70. 
The plaintiff sues defendant for a certain sum of money on a con- 
tract of affreightment concerning the transportation of staves, for 
which he signed a bill of lading. After signing, he protested 
against it. This was too late. If his allegations are true, he 
should not have signed the bill of lading, or if he did, he should 
have protested at the time. 
James 8S. Rogers v. Robert Roberts, 85. . 

The rule seems to be generally adopted and sanctioned, that in 
order to render the carrier liable for losses of baggage or goods 
shipped as freight, they must be delivered and entrusted to the 
carrier; and in regard to baggage the liability of the carrier does 
not extend beyond the value of reasonable articles of apparel or 
convenience according to the passenger’s condition in life and the 
journey undertaken by him, and for such sum as might be deemed 
necessary for his expenses. 

Mrs. Ellen Yznaga Del Valle and Husband'v. Steamboat Richmond 

and Owners, 90 


. This is a suit on a mortgage note drawn by defendant, and lost in 


transitu from New York to New Orleans, to which latter place it 
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had been sent for collection. The Citizens’ Bank of Louisiana 
offered him a bond of indemnity if he would pay the note at ma- 
turity, which he declined. Under this statement of facts; 

Held—That the defendant is liable for the interest due on the note 
from the maturity thereof, for counsel’s fees, and for the costs of 
the act of mortgage. He could have avoided them all by deposit- 
ing or tendering a deposit of the amount of the note when it fell 
due, and thus putting the plaintiff in default. But he is not liable 
for the costs of advertisement for the recovery of the lost note, as 
he can not be made to pay for either the misfortune or the negli- 
gence of plaintiff. 

Citizens’ Bank of Louisiana, jor the Use of the Phenix National 
Bank of New York, v. John Baltz, 106. 

- The Teutonia National Bank was clearly without right to hold 
Loeb & Co.’s note, pledged to secure a particular debt of Gretzner, 
Winehill & Co., on account of any other indebtedness of that firm 
to the bank. When Loeb & Co., and also Gretzner, Winehill & 
Co., with them, offered to pay and take up the note of the last- 
named parties the bank upon receiving payment in full for that 
note should have surreudered the collateral. 

Teutonia National Bank of New Orleans v. H. Loeb & Oo., 110. 

. The proprietor of a building leased to a tenant is not liable in 
damages to third parties resulting from the use to which the tenant 
may put the leased property, unless it be shown that, at the time 
the lease was made, he knew the uses and purposes the tenant 
would apply it to, and that such use, from the nature of the busi- 
ness, would prove a nuisance. 

Michael Muller v. H. L. Stone and Willoz & Rostand. Mary Oath- 
erine and William Muller, Intervenors, 123. 
The city is not responsible for the damages which may result to one 
of its officers when in the discharge of his duty. It is arisk which 
he runs when he accepts the position. 
Spalding v. Oity of Jefferson, and Purdon v. The Oity of New Or- 
leans et als.—Oonsolidated, 159. 

. In this case the act of the officers of the city and the men in their 
employ being a trespass upon the plaintiff's property, for this the 
law holds the corporation liable. A judgment in favor of the city 
of New Orleans, like other judgments, could only be executed by 
the proper officers of the law. It was the province of the court to 
see that its orders were obeyed. It was no part of the mayor's 
duty to enforce its decree. 

The Pontchartrain Railroad Company v. The Oiiy of New Orleans, 
162, 
54 
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11, This is a suit to recover the penalties stipulated in two charter 
parties, for the violation thereof, in relation to voyages to be made 
by two different vessels. 

The putting in default was sufficient as to one of the vessels, but there 
is no proof that either of the modes for putting in default pointed 
out in article 1911, R. C. C. No. 2, was observed in relation to the 
other vessel, until the day the contract expired, when it was im- 
possible for the vessel to execute her voyage on, or previous to, that 
day. The defendants are therefore liable jointly and in solido, as 
they bound themselves, only for the infraction of the contract as to 
one of the vessels. Henry Eden v. F. Lemandre et als., 176. 
Plaintiff claims a certain amount of money alleged to have been 
loaned to defendant. The conduct of plaintiff, under the circum- 
stances of the case, is such as not to leave it free from the suspicion 
that it was regulated so as to insure, under the guise of a loan, the 
payment of the losses of defendant in a gambling-house kept by 
plaintiff, when the payment of said losses could not directly be en- 
forced on account of immoral consideration and from the violation 


by the parties of a prohibitory law. Courts of justice are not open 
to litigation of this kind. 
H. J. Sampson v. Norman Whitney, 294. 


It is in evidence that the Louisiana Levee Company, defendant in 
this case, made no contract with plaintiffs, the executors of Elder, 
but that said executors finished the work for which Elder had con-- 
tracted, and that the balance due by the company was the amount 
for which the company confessed judgment. It is immaterial 
whether the succession of Elder was insolvent or not, as far as the 
responsibility of the Levee Company, under its contract, is con- 
cerned. When the company pays the whole price for which it was 
bound, for the work, whether the price was paid to Elder or to his 
executors, it is discharged from all further responsibility. 
White and Tompkins, Executors, v. Louisiana Levee Company, 295. 
This is a suit personally against a tutrix, one of the defendants, 
on six mortgage promissory notes given by her, and also as rep- 
resenting those of her children who were minors when the suit was 
brought, and the majors who joined in the act of mortgage, forthe 
amount of the notes sued on, and for a decree of lien and privi- 
lege on the property mortgaged. The defendant, one of the heirs, 
a minor when judgment was rendered, but now of age, appeals 
from said judgment. ! 
The motion to dismiss defendant’s appeal on the ground that all his 
joint obligors have not been cited and made parties to the appeal, 
can not prevail. He is not a joint obligor: his liability is as heir 





INDEX. 849 





OBLIGATIONS AND LIABILITIES—Continued. 
to his father, and his liability is fixed by his interest in his father’s 
succession. 

When the father of the appellant died, he was largely in debt. The 
representative of his succession, in order to pay off his indebted- 
ness, was authorized by the judge, on the recommendation of a 
family meeting, to borrow a sufficient sum to discharge this indebt- 
edness. Hence the notes now sued on. This was not the creation 
of a debt; it was the acknowledgment of one and providing means 
to pay it—all of which was done in the interest of the heirs. The 
appellant’s liability, therefore, is fixed by his interest in his father’s 
succession. To the extent of that interest the judgment binds him, 
but to nothing more. 

Vernon K. Stevenson v. Lavina Edwards et al., 302. 


. At the time of the discount of the note which is the subject of the 
present controversy, Hunter, one of the firm of Callender & Hun- 
ter, according to the import of his own evidence, was utterly with- 
out authority todo so. He had no right to indorse and discount a 
note belonging to Callender, the plaintiff, and payable to his order, 
it matters not how much Callender might owe the late firm of Hun- 
ter & Callender. If Callender had given him verbal authority, as 
contended by defendants and intervenors, the authority was re- 
voked before exercised. But, even without a revocation, Hunter 
had no authority to indorse and discount the note in question. 

Authority to indorse and discount a note for one purpose can not be 
extended to another. 

As Hunter had no title to the note, his indorsees acquired none, be- 
cause they had notice of the want of authority in Hunter to indorse 
and negotiate it. 

R. K. Oallender v. Golsan Brothers. Jackson & Manson, War- 
rantors and Intervenors, 311. 

16. The amount due for unpaid stock must be paid. It is no defense 
to allege that the penalty for not paying said amount is the for- 
feiture of the stock. 

New Orleans, Florida and Havana Steamship Oompany v. E. B. 
Briggs, 318. 

. From the evidence in this case, the relations of the two defend- 
ants in warranty toward the plaintiff must be regarded as being 
something more than those of brokers. Their functions and obli- 
gations did not cease upon merely bringing together the parties 
that were to contract and leaving them to arrange their business 
as they saw best. They must be regarded in the light of manda- 
tories and as having assumed themselves this character, in conse- 
quence of which they were bound to use the same diligence and 
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precaution to prevent fraud being practiced upon the plaintiff that 
a prudent man would use in regard to his own affairs. Their not 


having done so, makes them responsible for the consequences of 
the fraud, which they could have detected and defeated by ordi- 


nary diligence. , 
Mrs. Jane H. H. Todd v. John Bourke. Van Solingen & Carpen- 
ter, called in warranty, 385. 


. He who sells a credit or incorporeal right warrants its existence at 


the time of the transfer. The seller does not warrant the solvency 
of the debtor, unless he has agreed todo so. There is no lesion in 
such sules, and no relief can be granted. 

Milton Benner v. Warner Van Norden et al., 473. 


. Creditors may become parties to an assignment in other ways than 


by actually signing the instrument, as by coming in under it for 
the purpose of obtaining a dividend. In this instance the plain- 
tiffs were informed of the terms and conditions on which the 
defendants had assigned their property to their creditors, and they 
accepted their pro rata from the assignee without reservation, and 
thereby made themselves parties to the agreement. They ought 
not to be permitted to enjoy the benefit of a compromise, and at 
the same time repudiate all its obligations. 
Wallace & Co. v. Cumming & Morrison, 631. 

See Damaaes, No. 1—Johnson v. Canal and Claiborne Streets 
Railroad Company, 53; anD No. 9—LeBreton v. Kennedy, 432. 

Sze Surety, No. 1—Oulver, Simonds & Co. v. Leovy, Hart & 
Co., 58. 

See ATTACHMENT, No. 2—Block, Britton & Co. v. Barton, Miller 
& Co., 89; AND No. 5—Joseph Moore v. Sallie Pope and Hus- 
band, 254. 

See PartNERSHIP, No. 6— Wild v. Erath, 171. 

Sere Privy, No. 1—Martin Kenopski v, Mark Davis et al., 174. 

See Contract, No. 2—Payne & Harrison v. Mrs. Stackhouse, 185. 

Ser Succession, No. 1—Hunt v. Graves, 195. 

. See Bitts AND Promissory Notes, No. 9—Gay & Oo. v. Dey- 
noodt et al., 249; anv No. 16—Fuller v. Leonard, 635. 

Sze Assumpsit, No. |—Lapene & Ferre v. Delaporte, 252. 

Sze Factors, No. 1—Banning v. Blakely & Co., 257. 

SEE CHECKS ON Banks, No. 1—Mrs. Burke v. Mrs. Bishop et al., 
465. 


Sree VICKSBURG, SHREVEPORT AND TEXAS RAILROAD CoMPANY, 
No. 1—Chaffe Bros. v. John T. Ludeling et als., 607. 

Sez CorPorATIONS, No. 3—State ex rel. Haven v. City of Shreve- 
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Sez Pieapines, No. 5—Spears, Liquidator, v. Spears, Adminis- 
tratriz, 642 : 
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OFFICES AND OFFICERS. 

1, The State ex rel. Elias George instituted suit against Tucker, un- 
der the intrusion act, to recover the officer of recorder of the 
parish of Tangipahoa. While that suit was pending George sued 
Tucker and enjoined him from recovering the fees of the office. 
The injunction was set aside on Tucker giving a release bond with 
sureties. There was judgment against Tucker for the fees, George 
having been declared entitled to the office in the suit of the State 
v. Tucker. The plea set up by Taylor, surety on the release bond, 
that George could not sue for his fees of office without the interpo- 
sition of the Attorney General or district attorney in his behalf, 
can not be maintained. 

The State having instituted procedings to oust the intruder from the 
office and to install George therein, there is no good reason why 
George should not have taken all necessary steps to preserve his 
rights to the fees of the office to which he had the legal title. The 
State was interested in seeing that no one should intrude into a 
public office, but it had no interest in the fees of the office. 

Elias George v. A. G. Tucker and B. F. Taylor, 67. 

2. It can not be doubted that the intention of the law is that the city 
attorney must be elected biennially by the council. It is also 
clearly stated in the city charter that his term of office is two 
years. 

Under the law the council cau only elect a city attorney on the third 
Monday of November, or as soon thereafter as practicable, and 
unless the term expires biennially at that time this duty could not 
be performed by said council. 

The term of office of the mayor and administrators began on the 
first Monday of November, 1870, and continued for two years. 
That of the city attorney, the surveyor, and the recorders began 
on the third Monday of November, at which time the law required 
these offices to be filled by an election for two years. 

With a view to give effect, if possible, to every part of the law, it 
must be concluded that the government established when the city 
charter went into operation in April, 1870, was a temporary or- 
ganization, and that the permanent government began after the 
election of the mayor and administratots on the first Monday of 
November, 1870. 

Under this construction full effect can be given to that provision of 
the charter making it the duty of the council to elect a city attor- 
ney at the first regular meeting after its induction into office. 
This could not be done if the term of the city attorney began with 
the temporary organization in April, 1870, and continued for two 
years. The law clearly contemplated a vacancy and the beginning 
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of a new term at the time required for the election. Otherwise, 
that election which was imposed as a duty on the city council 
could not have been performed—which would have been an ab- 
surdity. Hence it follows that the election of defendant by the 
council, as city attorney, on the fifth of December, 1874, was valid. 
State ex rel. Attorney General et als. v. B. F. Jonas, 179. 


. In this controversy for the office of coroner, under section 1419 of 


the Revised Statutes, the exception that the suit was not brought 
within ten days after the election must prevail. 
James Madison v. James Dyer, 305. 


. Where a statute authorizes an action and prescribes the delay 


within which it must be instituted, suit must be filed within that 
delay, or the action, if excepted to, will be dismissed. In this 
instance the suit should have been brought within ten days after the 
election. The court below erred in not maintaining the exception 
of the defendant on that ground. The law is not ambiguous, and 
no room is left to the discretion or equity powers of this court; it 
must, therefore, be administered as it is, however unwise some of 
its provisions must appear. 
J. L. Belden v. Thomas P. Sherburne, 305. 


. It is not to be discovered in the record nor is it possible to imagine 


what office O. J. Flagg held that constituted him ‘ex-officio com- 
mitting magistrate,” and that entitled him to draw a salary from 
the parish of St. Charles. If as district judge he discharged the 
duty of a committing magistrate, he was clearly entitled to no 
compensation from the parish, because the salary paid by the 
State is all that he can rightfully receive. 

Letitia Babbington v. The Parish of St. Charles, 321. 


6. Act No. 92 of the acts of 1869, under which Dr. Cooper claims title 


as police surgeon of the Metropolitan force, fixes the term of the 
office, in the ninth section thereof, as being during good behavior. 


' Act No. 60 of the acts of 1874 in no manner proposes to amend act 


No. 92, so as to change the term of office. The act of 1869 remains 
in force, with this limitation, however, resulting from act No. 60, 
that the police commissioners, in reducing the police force, may 
‘*honorably discharge such members as in their judgment may 
seem needful.’’ Thus, under this amendment they could have 
discharged Dr. Cooper, but they had no warrant to remove him as 
they did, merely to appoint Dr. Schumaker. Power granted for 
one purpose can not be employed for another. 

State of Louisiana ex rel. Attorney General on Information of Dr. 

J. B. Cooper v. Dr F. Schumaker et al., 332. 
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7. The judgment of the court in this case is based entirely on the 
one already rendered in the case of Claiborne v. Parlange, the 
facts being substantially the same. 26 An. 548. 

The State ex rel. J. O. Seale v. Isaac H. Orawford, 439. 

. This suit originates in a claim against the city of New Orleans for 
salary and fees of office as clerk of the Superior Criminal Court, 
in alleged conformity with the second section of the act of 1874, 
establishing said court and providing for the clerk thereof. The 
act says that for issuing any process, the fee whereof is not deter- 
mined by law, the judge of the court shall fix the compensation to 
which the clerk is entitled, in addition to his regular salary. 

Process is so denominated, because it proceeds, or issues forth in 
order to bring the defendant into court to answer the charge pre- 
ferred against him, and signifies the writ or judicial means by 
which he is brought to answer. 

Motions made by the Attorney General, copies of indictments, etc., 
are not process. These are services, which seem to be paid for by 
the fixed salary of five thousand dollars allowed by the act. 

The judge of the Superior Criminal Court has no power to certify 
the costs of any thing but process for which no provision has been 
made in the statute. The charges in this case were not for the 
issuing of any process. The judge, therefore, under the statute, 
had no power by his certificate of their correctness to make them 
a liability of the city, and his approval was binding upon no one. 

John Fitzpatrick v. The City of New Orleans, 457. 

. M. A. Sweet was returned as elected recorder by the board created 
by law to ascertain that fact, and the commission issued by the 
Acting Governor is conclusive of that fact in all cases except where 
the election has been contested within the time fixed by law. 
Therefore the subsequent appointment of Jackson by the Governor 
was made in error, and is null and void. 

Whether the oath of office of Sweet was taken and recorded in the 
office of the Secretary of State or not did not authorize the Gov- 
ernor to treat the office as vacant. 

The State ex rel. J. E. Leonard, District Atiorney, et al. v. Ed. 
Jackson, 541. 

10. This is a contest for the office of recorder of the parish of West 
Feliciana. The vacancy having occurred when the Senate was 
not in session, the nomination to fill the same was properly made 
at the called session which was the “ next session” after the 
vacancy occurred. To fill this vacancy the Governor had the 
power to nominate whom he pleased, and this without regard to 
any appointment he had made during the recess. 

State of Louisiana ex rel. Jacob A. Meyer v. Joshua Van Tromp, 
569. 
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11. 


When plaintiff undertook to perform for the company a service 
not strictly within the sphere of his duties as president thereof, he 
should have required a stipulation for remuneration for said ser- 
vice, if he expected it from the company. He was the president, 
acting within the scope of his authority in directing the construc- 
tion of certain works. He had no right, however, to employ him- 
self as a master builder and expect a good salary. 


In regard to the expenses for constructing a depot, there was a full 


settlement between plaintiff and defendant, and if plaintift’s ac- 
count now presented is valid, it should have been embraced in 
that settlement, there being no allegation of error. 

A. B. Levisee vy. Shreveport City Railroad Company, 641. 


. This suit is brought under the intrusion act. From all this court 


is able to gather from this record, the relator has no cause of 
action. This court does not understand that defendant has 
usurped or intruded into the office of recorder, or placed it out of 
the power of relator by any unlawful force or any illegal means 
to perform the duties of recorder, if legally vested with that 
power. He claims, as mayor, the right to exercise certain functions 
which the relator claims as belonging to the office of recorder. It 
is not seen how the relator can maintain his action as one coming 
under the provisions of the law for preventing the usurpation of 
or intrusion into an office. 
State ex rel. A. A. Milliken v. 8. J. Ward, 659. 

The statute No. 124 of the General Assembly of 1874, conferring 
on the judge of the Superior Criminal Court the power to appoint 
an attorney to act in his place, is unconstitutional, because it pro- 
vides a mode for choosing judges different from that prescribed in 
the constitution. 


It would be obnoxious to an additional objection, if the assumption 


of the State is correct, that Braughn, the attorney appointed by 
the judge of the Superior Criminal Court to act in his place, was 


a de facto officer. In that case, the statute would provide for 


having two judges for the Superior Criminal Court, whereas article 
83 declares ‘‘ that for each court, one judge learned in the law, 
shall be elected.” 


Instead of authorizing the enactment of section 10 of act No. 124, 


article 90 of the constitution forbids it in terms of command. It 
directs the judge when and how he shall select another to preside 
in his place. Obviously this article did not confer any power upon 
the General Assembly ; but, by indicating precisely how and when 
the judge shall select another to preside in his stead to try certain 
causes, it excludes other modes of selection and other causes ; and 





INDEX. 855 





OFFICES AND OFFICERS—Continued. 

” as the manner of choosing a judge, provided for in section 10 of 
act No. 124 differs from that prescribed in article 90, the said sec- 
tion is null and void. State of Louisiana v. Pete Phillips, 663. 

. The provision of the statute under which Judge Atocha appointed 
a lawyer, George H. Braughn, to preside in his court and try 
defendants, being repugnant to article 90 of the constitution, was 
void from the beginning of its enactment and the appointment 
was a nullity. 

The express requirement of article 90, that the judge shall select a 
lawyer to try a certain class of cases, carries with it an implied 
inhibition against the judge selecting or appointing a lawyer to act 
in his place and stead in the trial of any other cases. 

The defendant was therefore tried and sentenced in the Superior 
Criminal Court during the absence of the judge of that court, and 
without any competent judge presiding at the time. The attorney 
who presided had no more authority to act as judge than any other 
person who was present at tife trial. 

The position that Braugnn was a de facto judge and that his official 
acts were valid, is not tenable. He had no color of title to the 
office of judge of the Superior Criminal Court, and never claimed 
or pretended to be judge of that court. 

The State of Louisiana v. George Fritz alias Fry and Frank 
O’ Brian, 689. 
Sere Compensation, No. 1—City of New Orleans v. Fassman et 
als., 650; ann No. 2—Oity of New Orleans v. Finnerty, 681. 
PARTNERSHIP. 

1. The defendant objected to this action on the ground that the peti- 
tion disclosed a partnership, and between partners only an action 
for the settlement of the partnership will lie. 

The court a qua erred in overruling the exception. The record dis- 
closes the tact that this demand grows out of a partnership between 
plaintiff and defendant for carrying freight and passengers for hire 
on the steamer Ella May. The objection to the form of the action 
should have been maintained. Radovich v. Frigerio, 68. 

. This is a suit brought against defendants and various other persons 
named in the petition, who, as the plaintiff alleges, composed a 
partnership entered into for the purpose of purchasing and owning 
the Mississippi Cotton Press and the Branch Press, forming part 
of the same, which property was bought by Felix J. Forstall, now 
deceased, but then one of the copartners, acting as the represen- 
tative of said copartnership and csing his name as a firm name to 
represent the same. 

The notarial act by which tke plaintiff conveyed title to the prop- 
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erty shows simply that the plaintiff sold to Felix J. Forstall. 
There is nothing that shows privity between the plaintiff and these 
defendants. If between Felix J. Forstall and the defendants there 
existed an agreement by which the property was to be paid for 
and owned in common by them, the plaintiff shows nothing author- 
izing the conclusion that he considered the defendants bound to 
pay him any thing on this contract. He seems by the terms of the 
sale to have looked only to Felix J. Forstall, and the mortgage and 
vendor’s privilege upon the property sold. The act of sale con- 
tains nothing that warrants the belief that Felix J. Forstall acted 
as an agent for any person. . 
Jean B. Letorey v. Edmond J. Forstall et als., 83. 


. The demand in this case being in the alternative, there was there- 


fore no ground for the order to elect. Having forced the plaintiff 
to elect between a demand for a judgment homologating the award 
of amicable compounders, which was alleged to be a final liquida- 
tion of the partnership, and a demand for a judgment on the notes 
given to plaintiff for half the alleged value of the property put in 
the partnership, the defendant could not consistently except to the 
latter demand on the ground that the notes were a part of the 
partnership assets, or alleged to be a part thereof, when, in truth, 


they were not so alleged to be. 
Thomas E. M. Smith v. Patrick Donnelly, 98. 


. Where a rule was taken to set aside an attachment, on the ground 


that the suit was based on a partnership transaction, and therefore 
plaintiff was not entitled to an attachment, for the reason that he 
could not swear to the amount due, until the rights of the partners 
should be settled according to law ; 


Held—That the term partnership implies a community of goods, and 


a proprietary interest therein, which does not exist in this case. 
It was a mere consignment of goods, with an understanding that 
the profits and losses after the sale of the goods should be equally 
divided between plaintiff and defendants. The objection to the 
attachment, on the ground alleged, is therefore not well founded. 


Where the question was whether the allegations in the petition and 


in the affidavit were sufficient to warrant the issuing of the writ 
of attachment, and the plaintiff prayed for judgment for $3500, 
or such amount as should be found due according to said allega- 
tions, and where the affidavit was that “all the facts and allegations 
in the above and original petition were true and correct, and that 
the defendants were disposing of their goods, rights and credits, 
with intent to defraud their creditors ;” 


Held—That the allegations were sufficient, and that the affidavit was 


in conformity with law. Frederick Belden v. Read & Hunt, 103. 
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5. A bill of exceptions being taken to the admission in evidence of a 
notarial act, on the ground that the plaintiff had not alleged in his 
pleadings the assumpsit of the debts of an old firm by a new one, 
which it was the object of the evidence to establish ; 

Held—That the evidence was properly admitted. The defendants, 
by pleading a general denial, put at issue the question of their 
liability to pay the note sued upon, and the plaintiff had the right, 
by proper evidence, to show that they were liable. 

By the commercial law every member of a commercial firm can bind 
the others by drawing or indorsing commercial paper. If by an 
agreement inter se a different rule were established by commercial 
partners, it would be without effect against third parties, unless it 
were shown that such third party had knowledge of that agree- 
ment. Henry T. Cottam v. George H. Smith & Oo., 128. 
In this case the notes given by defendant for the price of a certain 
piece of property were made the debt of the firm composed of 
plaintiff and defendant by the act of partnership and purchase, 
but the notes given by each partner to represent the cash which 
each agreed to advance as the capital of the partnership were and 
are the individual debt of each partner, and neither one is respon- 
sible for the notes of the other unless he expressly made himself 
liable therefor. The fact that the interest on such notes was paid 
by the firm and charged to the maker does not make the notes the 
debt of the firm, nor would the payment of said notes out of the 
interest of each partner in the partnership have such effect. 

Jacob F. Wild v. Albert Erath, 171. 

- During the existence of a commercial partnership service on one 
of the members is good against all, but after its dissolution any 
member intended to be sued must be served with a separate cita- 
tion. 

The supplemental answer of Wheless, in which he claims, in recon- 
vention, judgment against Anderson for an amount alleged by 
him to be due to the firm of Wheless & Pratt, of which firm he 
asserts himself to be the liquidating partner, does not authorize a 
judgment on Anderson’s original demand against Pratt, who was 
not cited. 

John Anderson v. J. 1. Arnette and Wheless & Pratt, 237. 

. Defendants, who were members of the late commercial firm of 
Cornwell & Hays, refuse payment of a note of said firm which was 
executed to plaintiff, separate in property from her husband, before 
said separation had taken place. Previous to the existence of the 
firm of Cornwell & Hays, there existed the firm of L. S. Cornwell 
& Co., which owed plaintiff borrowed money to the amount of the 
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note in suit. In liquidation of this debt of L. S. Cornwell & Co., 
the liquidating partner of that firm gave plaintiff the note sued 
on, having previously consigned to the factors of said Cornwell & 
Hays forty-four bales of cotton belonging to said firm of L. 8S. 
Cornwell & Co. in liquidation. The proceeds of this cotton, ex- 
ceeding the amount of the note, passed to the credit of Cornwell 
& Hays on the books of their factors. Thus, the liquidating part- 
ner of L. 8. Cornwell & Co., instead of paying over to plaintiff 
the sum which was due to her, passed that sum, the proceeds of 
the cotton, to the credit of Cornwell & Hays, and executed to 
plaintiff the note of the last-named firm, of which he was a part- 
ner. Therefore the firm of Cornwell & Hays received a valuable 
consideration for the note, and plaintiff’s claim is established. 

It is shown that the money loaned by plaintiff was her paraphernal 
property. Whether or not the husband was a member of either 
firm, or both the aforementioned firms, is immaterial. 

The plaintiff is not bound by statements made out of her presence 
by the partners at the partition of the partnership of Cornwell & 
Hays. 

Carrie A. Drake and Husband v. Thomas P. Hays et als, 256. 


9. If a debt be contracted by one of the partners of an ordinary part- 
nership who is not authorized, either in his own name or that of 
the partnership, the other partners will be bound, each for his 
share, provided it be proved that the partnership was benefited by 
the transaction, which is proved in this case. 

Lagan & Mackinson v. George D. Cragin, 352. 


The plaintiff in execution against a defendant who is a member of a 
partnership has the undoubted right to seize and sell under his 
writ the interest of the owing partner in the partnership property. 
But his rights stop there. His execution neither dissolves the 
partnership nor authorizes the appointment of a receiver with 
power to oe the partnership affairs. 

Choppin v. Wilson et al., 444. 

. The specific credits of a partnership, as in this case, can not be 
seized under execution against one of the partners, or the sur- 
viving partner, The entire interest of a partner may be seized 
and sold, but no specific asset, credit, or property of the partner- 
ship is liable to seizure under execution against one of the part- 
ners. Levy & Sugar v. Gowan & Mayo, 556. 

PILOTS. 
1. The rules and regulations of the United States Board of Supervi- 
sors do not specify and particularize the short bends aud points at 
which certain precautionary signals are to be made by steamers, 
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In the absence of such specification by the board, it would seem 
then to become a matter within the judgment and discrimination 
of the navigators of the rivers, to determine the places where, by 
the rules and regutations governing pilots, signals are to be given. 
A transcript of the proceedings before the United States inspectors, 
in relation to the sinking of the steamboat Texarkana, which gave 
rise to this suit, embracing the evidence taken on that occasion, 
was offered on the part of defendants to prove rem ipsam. This 
was objected to by the plaintiff as res inter alios and irrelevant. 
The court a qua sustained the objection to that extent, but ad- 
mitted it for the purpose only of contradicting the statements of 
witnesses. The court did not err. The action taken by the board 
of inspectors could not bind the plaintif? who was not a party to it. 
Kennett & Bell v. Union Insurance Company of New Orleans, 26. 
PLEADINGS. 

1. If the description of the instruments sued on was materially 
defective, the plaintiffs should have been allowed, under the cir- 
cumstances of the case, an opportunity to amend before their suit 
was dismissed. But although the petition is loosely constructed, 
the documents being made a part thereof supply a deficiency 
therein in relation to their nature and contents, and the only con- 
sequehce of a failure to file them at the time of filing the petition 
is, that the defendant may refuse to answer until he has oyer of 
them. 

Police Jury of the Parish of Pointe Coupee v. A. L. Mahoudeau et 
als., 224. 


. The intervention is dismissed. The intervenor has neither alleged 
nor proved that she is a creditor of the defendant, whose property 
was sequestered. 


If the intervenor had a lessor’s privilege, it should have been 
asserted before the sequestered property was released on bond. 
No fraud and collusion ate shown between the plaintiffs and the 
defendant. 

The intervenor can not urge irregularities in the suit, such as insuf- 
ficiency of the bond or affidavit on which the sequestration issued. 

D, R. Carroll & Co. v. H. T. Bridewell. Mrs. Lizzie Hamilton, 
Intervenor, 239. 


3. This court can not sustain the bill of exceptions taken to the ruling 
of the judge a quo, permitting the plaintiff to amend his petition 
by correcting the allegation in regard to the dates of the notes 
sued on, on the ground that it came too late, as the trial had com- 
menced. Amendments should always be allowed when justice 
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would be subserved thereby. If the defendant was taken by sur- 
prise, he might have obtained a continuance on that ground. 
Bussey & Oo. v. J. A. Rothschild, 316. 

. The pleas of want of citation and prescription are inconsistent. 
Pleading prescription is an appearance. 

Nicholson & Oo. v. Mrs. A. M. Jennings, 432. 

. As the plaintiff, W. L. Spears, resided in the parish of Claiborne, 
and could only have been sued there on claims against the firm of 
Spears & Ramsey, which he assumed to pay at the dissolution of 
said firm, the defendant had the right to set up the reconventional 
demand, which is objected to. 

Whether the plaintiff owns certain claims and the notes attached to 
his petition, as an individual or as a liquidator, is a matter into 
which defendant has no interest to inquire. The same is applica- 
ble to the claim of Ramsey, who was a member of the partnership 
and who authorized plaintiff to settle and liquidate its affairs. 
Defendant has no interest in asserting the rights of Ramsey. It is 
sufficient if payment to plaintiff will protect defendant from a sub- 
sequent demand for the same debt by Ramsey, and of this there 
can be no doubt. 

W. L. Spears, Liquidator, v. Mrs. J. Spears, Administratriz, 642. 

. No answer having been filed by the defendants, no judgment by 
default having been entered against them, it follows that there 
was no issue joined when final judgment was rendered. Without 
issue joined the court was incompetent to pronounce judgment. 
The fact that one of the defendants did not answer interrogato- 
ries within the legal delays, does not join issue with plaintiffs’ 
demand. G. Henshaw & Sons v. D. Flannery & Oo., 671. 

Sree Prescription, No. 5—Henry Bidwell v. 0. Cavaroc and Bank 
of Orleans, 307. 
Sze Evipence, No. 24—Spears, Tutor, v. Mrs. Spears, Adminis- 
tratriz, 537; anp No. 27—Davis v. Madden, 632. 
See Morteaae, No. 12—Heard v. Patton, 542. 
See Damaces, No. 11—McOubbin v. Hastings, 713. 
PLEDGE. 

1. The note sued upon having been given subsequently to the date of 
a written contract and identified therewith in its own terms, it was 
proper to permit parol evidence to show the settlement or agree- 
ment under which it was given. The plaintiffs are not enforcing 
the written contract in all its parts, but suing on the note given 
in connection with said contract, yet for a sum different from that 
named in the contract. The note is evidence of a change in the 
sum first agreed on, and is binding on defendant in the absence of | 
error or fraud. \ 
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The defendant being the agent of the intervenors and not their factor 
in the purview of the law invoked by them, and having had the 
possession and control of the machinery delivered to them, and 
having pledged it to plaintiffs, who are not shown to have known 
that it belonged to intervenors, the pledge must be sustained. 
The intervenors put it in the power of the defendant to make such 
use of the machinery, and they must bear the loss, if any. The 
principle which sustains the pledge as collateral, which is placed 
in the hands of a broker to sell, must apply here. 

J. Davidson & Hill v. Thomas B. Bodley, Norwalk Iron Works, 
Intervenors, 149. 

. This is a suit brought against defendant on a note drawn by him, 
and pledged as security to plaintiff by Carlos, Marks & Co. for the 

. payment of three of their notes. The defense is that the defend- 
ant has paid two of the notes, and has tendered the plaintiff the 
amount of the last one, for which the instrument sued on was 
given in pledge, it being a note signed for accommodation and 
without consideration, for the benefit of the pledgers. 

The plaintiff knew that the pledge was an accommodation note. In 
law and equity, therefore, the defendant ought not to be required 
to pay more than the amount for which the pledge was given, to 
wit: the three notes discounted by Carlos, Marks & Co., and ought 
not to be extended to cover money overdrawn by said Carlos, 
Marks & Co. But a formal real tender of the money having not 
been made as required by law, defendant can not be exonerated 
from interest and costs. 

Mechanics’ and Traders’ Bank v. J. Barnett, 177. 

. In this instance, under the contract of pledge, the plaintiff had 
special authority to sell the collaterals at public or private sale at 
its option. 

Article 3165 of the Revised Code was amended on the twenty-third 
of February, 1872, so as to make it lawful for the pledger to 
authorize the sale or other disposition of the property pledged, in 
such manner as may be agreed on by the parties, without the 
intervention of courts of justice. According to the judicial admis- 
sions of the defendant, it appears that the pledge was taken after 
the amendment of article 3165. 

Louisiana Savings Bank and Safe Deposit Company v. Oyrus 
Bussey, 472. 

Sex Bits AND Promissory Notes, No. 14—Gardner v. Maxwell, 
561. 

See MortcaGe, No. 15— Mechanics’ and Traders’ Bank v. 
Powell, 647. 
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POLICE JURIES. 

1, As the police jury of East Baton Rouge has laid out a public road 
on the land of the plaintiff without allowing the jury of free- 
holders to assess such damages as he may sustain thereby, it has 
acted in violation of the law, and the plaintiff has the right to 
appeal to the court for an injunction restraining the police jury 
from illegally divesting him of his property. 

N. K. Knox v. Police Jury of Kast Baton Rouge, 204. 
There is no proof in the record that the warrants or certificates 
offered in evidence were issued by the parish or were authorized 
to be issued by the police jury. 

If the warrants or certificates were authorized to be issued, they are 
not sufficient to justify the judgment of the court below. Police 
juries, in the administration of the limited powers confided to 
them, must provide means by taxation for the purpose and in the 
manner provided by law. They can not bind the parishes by put- 
ting in circulation their notes or warrants at pleasure. 

Flagg v. The Parish of St. Charles, 319. 
POSSESSION IN GOOD FAITH. 

1. The defendant being a possessor in good faith owes rent only from 
the institution of this suit, and is entitled to his claim for the value 
of the improvements against the owner of the property from 
the time he made them, with legal interest. 

Louis Dufitho v. Henry Mayer, 398. 

. This is a petitory action against the defendant for certain lands. 
The only question is that of prescription. It is well settled that, 
to become the basis of prescription, the title must be apparently 
good, and of a kind calculated to induce a belief in the purchaser 
that it is perfect. A title defective in form can not be a basis of 
prescription. By this the law means a title on the face of which 
some defect appears, and not one that may prove defective by 
circumstances, or evidence de hors the instrument. 

A possessor in good faith is one who has just reason to believe him- 
self master of the thing he possesses, although he may not be in 
fact. In this instance, it is a question of fact, and there is nothing 
in the record to show that the defendant had any reason to doubt 
that his title was good, until the institution of this suit. Hence 
prescription lies in his favor. 

Hall & Turner, Agents, etc. v. Timothy Mooring, 596. 





PRACTICE. 

1, The answer to an appeal which asks to have the judgment amend- 
ed, filed after the motion to dismiss, without reservation of -the 
same, waives the application to dismiss. 

Rhoda E. White v. Myra Olarke Gaines, 75. 
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2. Cire, the subrogee of Powhatan Wooldridge to a judgment ob- 
tained by the same v. E. Monteuse—which judgment was trans- 
ferred from P. Wooldridge to E. Wooldridge, and by E. Wooldridge 
to Cire, caused a fi. fa. to issue in said judgment. Hedrick, the 
intervenor, took a rule against him to quash the writ, on the ground 
that he, the intervenor, was the real owner of the judgment seized 
in the suit of Hedrick v. E. Wooldridge, and purchased by him at 
sheriff’s sale. Hedrick had proceeded by attachment against E. 
Wooldridge, absentee. In this attachment case several citations 
were made, but it seems that in every instance the returns of the 
sheriff were simply that service of petition and citation was made 
on the curator ad hoc in person, mentioning the name of the cura- 
tor. It appears from the returns of the sheriff, that in neither of 
the instances were copies of the attachment and citation affixed to 
the door of the room where the court in which the suit was pend- 
ing is held. 

Proof of service of citation is not a matter in pais, but must appear 
by the sheriff’s return. A court can presume nothing with regard 
to a party being cited. 

. The failure to serve the proper citation is fatal to the intervenor’s 
claim to be the owner of the judgment forming the object of this 
litigation. Therefore the rule was properly discharged. 

Subsequently to a decision of the lower court, that the order granted 
for a suspensive appeal on the part of the intervenor, plaintiff in 
the rule, did not suspend execution on the ji. fa., said intervenor 
filed a petition of third opposition and prayed for an injunction, 
which was issued. To this proceeding an exception was filed, on 
the allegation that the grounds of action of the rule and of the 
petition for injunction were the same, and that the pendency of 
appeal on the rule supported the plea of lis pendens which was pre- 
sented. This exception was properly maintained by the judge a 
quo. 

Powhatan Wooldridge, Joseph A. Oire, Subrogated v. E. Mon- 
teuse, M. 8S. Hedrick, Intervenor, 79. 


. The demand in this case being in the alternative, there was there- 
fore no ground for the order to elect. Having forced the plaintiff to 
elect between a demand for a judgment homologating the award 
of amicable compounders, which was alleged to be a final liquida- 
tion of the partnership, and a demand fora judgment on the notes 
given to plaintiff for half the alleged value of the property put in 
the partnership, the defendant could not consistently except to the 
latter demand on the ground that the notes were a part of the part- 

55 
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nership assets, or alleged to be a part thereof, when, in truth, they 
were not so alleged to be. 
Thomas EH. M. Smith v. Patrick Donnelly, 98. 
4. Where final judgment was rendered in favor of the two members 
of the defendant firm who were before the court, and the appeal 
was taken as to one only; 

Held—That both defendants having an interest in maintaining the 
judgment, should both have been made parties. The motion to 
dismiss the appeal must prevail. 

Inucy Hammitt and Husband v. Payne, Huntington & Co., 100. 


. an inspection of the record in this cgse shows that there is no note 
of the evidence, and it appears that there was in fact no evidence 
introduced to sustain the various items in the executor’s account, 
amounting to $678 50, grouped in said account, as “‘amount of privi- 
leged claims paid.” Under article 1042 of the Code of Practice, 
the evidence in support of the claims should have been taken in 
writing and annexed to the record. The ends of justice require 
that this case should be remanded. 

Succession of Celestine Dorville—in the Matter of the Executor’s 
Account, 131. 

. The third opponents in this case attempt to regulate the effect of a 
seizure by a creditor with special mortgage and vendor’s privilege, 
in what relates to them or their junior mortgage, eighteen months 
after the seizure had been released, the sale consummated, and the 
funds distributed. This is an extraordinary proceeding. There is | 
no longer any ground for a third opposition to stand upon. The 
exception that there is no cause of action is well taken. 

Payne, Dameron & Co. v. Eaton & Barstow—E. J. Gay & Oo., 
Third Opponents, 160. 


The respondent refuses to grant the relators a suspensive appeal 
on the ground that their intervention not having been filed by leave 
of the court, or served or put at issue, did not authorize a judg- 
ment in their favor or against them from which they could appeal. 
In this there was error on the part of the judge a quo. If the re- 
lators were not parties to the suit, it was because the judge erro- 
neously refused to.allow them to intervene. But third parties may 
intervene when they allege, as they do in this case, that they have 
been aggrieved by the judgment. 
State ex rel. Mrs. Pecot et al. v. Parish Judge of the Parish of St. 
Mary, 184. 
. The certificate of the clerk of the court a qua as to all the matters 
in regard to plaintiff, defendant, and the intervenors who have 
appealed, is sufficiently full. The proceedings as to the intervenor 
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Bender, who did not appeal, are not material in the controversy 
between the parties before this court, and their omission from the 
record can not prejudice or affect the parties. 

The record shows that the citations on the intervenors were served, 
but before the specified delay expired, and before issue was formed 
thereon either by default or otherwise, the plaintiff-caused the 
default taken by her against the defendant to be confirmed and the 
intervention dismissed. This was irregular and premature. Issue 
should have been joined. 

Mrs. S. 0. Lane v. Joshua G. Olarke. Heirs of Lane et als., In- 
tervenors, 201. 

. Section 1067 of the Revised Statutes does not repeal article 338 of 
the Code of Practice in regard to the recusation of judges. 

State ex rel. O. Provosty, District Attorney, v. Judge of the Seventh 
Judicial District Court, 225. 

. Where the court, opening at ten o’clock, the defendant’s counsel 
came into court at twenty minutes past ten and found his case had 
been submitted, the judge a quo did not err in refusing to reinstate 
it. The testimony shows that the case was not taken up out of its 
regular order, and defendant’s counsel gave no good reason why 
he was not present. If he chose to take the risk of his case not 


being reached during his absence, he must take the result of his 
risk. John Anderson v. J. I. Arnette and Wheless & Pratt, 237. 
Compensation allowed to experts, auditors and judicial arbitrators 
is, by article 552 Code of Practice, to be paid, as well as the taxed 
costs, by the party cast; and this implies a delay of payment until 
the termination of the suit. 


James L. Lobdell v. Bushnell and Others, 394. 
. The proceeding by rule to annul the judgments complained of was 
irregular and inadmissible. 
Widow E. Lefranc, ex parte, on Rule to have Inscriptions.of Taxes 
and Judgments for the same erased, 666. 
Where a final judgment has never been revised in the manner pro- 
vided by the Code of Practice, it can not be practically reopened 
and reviewed, on a proceeding by rule, by the same court which 
rendered it, four months after it became final and while the jiert 
facias was in the hands of the sheriff. 
City of New Orleans vy. Mechanics’ and Traders’ Bank, 668. 
See Pieapines, No. 3—Bussey & Oo. v. Rothschild, 316. 
See GARNISHMENT AND GARNISHEES, No. 5—Hennen et als. v. 
Forget, Guillotet et al., 381. 
Sze Surety, No. 12—Whan v. Irwin et al., 706. 
Sez Damaaes, No. 11—McOubbin v. Hastings, 713. 
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PRESCRIPTION. 


1. 


2. 


A suit instituted in a court without jurisdiction interrupts pre- 
scription. Henry J. Sorrell v. Victor Laurent, 70. 
This suit is brought against the sureties of a late sheriff to recover 
the amount of a judgment rendered against him. The main de- 
fense is the prescription of two years, pleaded under*section 3546 
of the Revised Statutes. 


It is true that the defendants were not sued within two years from 


the day of the commission of the act complained of, but their prin- 
cipal, the sheriff, was, and this interrupted prescription as to them. 


Judicial pursuit as to the principal interrupts prescription as to the 


surety, and suit against the surety interrupts it as to the principal. 
Cohen & Wilson v. William Golding and Francois Lacroix, 77. 


. The defense to the plaintiff's claim is the prescription of three 


and ten years. The relation of the parties was that of agent and 
principal, and the right of the planter to sue his factor for an 
account is only prescribed by ten years. But if this relation had 
not existed between the parties, the defendants rendered an 
account in which they acknowledged their indebtedness. This 
acknowledgment would prevent the prescription of three years . 
from applying, as to an open account. 

J. BE. Prudhomme v. O. B. Plauché et als., 133. 


. The judgment having been rendered by default and no notice of 


judgment having been given when the appeal was taken, it was 
therefore in time. 


The bond of appeal was given for the amount fixed to cover costs 


and in favor of the person who is clerk. This is sufficient. 


The plea of prescription having been filed in this court and the 


appellee having asked that the case be remanded to show an inter- 
ruption of prescription, under the law this must be done. 
Oharles Hoffman v. J. O. Howell and I. F. Riley, 304. 


. In this suit for damages for slander of title, Cavaroc filed a general 
_ denial; the bank, for answer, asserted title in itself, and by this 


answer the bank changed the suit into a petitory action in which 
it became plaintiff. Therefore it must succeed or fail on the 
strength of its own title. To this answer plaintiff pleaded the 
prescription of ten and thirty years. 


The bank has failed to prove a valid title in its favor. But if the 


bank had shown that it had acquired a valid titie at the marshal’s 
sale, on which it relies, the plaintiff has acquired a valid title 
since then by prescription. 


The plaintiff held possession since June, 1859, under titles transla- 


tive of property and apparently good, till the institution of this - 
suit in July, 1870. More than ten years had elapsed from the com - 
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mencement of possession, and there is nothing in the record to 
show that it was not in good faith. Therefore the plea of pre- 
scription must be maintained. 
Henry Bidwell v. O. Cavaroe and the Bank of New Orleans, 307. 

. All actions against the city of New Orleans, for work or labor 
done, either under a contract or for damages, or extra work, are 
prescribed unless commenced in one year from the time such work 
is required to be performed, or such damages are alleged to have 
arisen. John Wolf v. The City of New Orleans, 309. 

. The pleas of want of citation and prescription are inconsistent. 
Pleading prescription is an appearance. 

Nicholson & Co. v. Mrs. A. M. Jennings, 432. 
Sze JupGMmEnt, No. 1—Samory v. Montgomery, 50; anp No. 6— 
Alter v. McOullen, 251. 
SEE Possession in Goop Fait, No. 2—Hall & Turner v. Moor- 
ing, 596. 
Sree Sates, No. 23—Duckworth v. Vaughan et al., 599. 
See Evipence, No. 28—Goodman v. Rayburn, 639. 
PRIVILEGE. 

1, Judgment having been rendered in favor of John Coleman & Co., 
with privilege on a certain piece of property on Rampart street, 
New Orleans, which privilege was for having paved the street in 
front thereof, said property was sold by the sheriff and bought by 
John Coleman. It had been previously mortgaged to the plaintiff 
for a sum in excess of the amount realized at the sale. Mrs. 
Dunning, the plaintiff, issued executory process, and the sheriff 
declined to sell the property under her mortgage, as he had already 
sold it under Coleman’s privilege. Mrs. Dunning now sues John 
Coleman & Co., to have the sale rescinded and her mortgage 
declared to have priority over Coleman’s privilege. 

Article 684 of the Code of Practice and article 3274 of the Civil Code 
of 1825, which has not been repealed or changed by any special 
legislation, govern this case The act of 1840, on which the 
defendants rely, even if that act were admitted to be in force now 
—a point on which no opinion is expressed—gives them the privi- 
lege claimed, but on certain conditions. When they were complied 
with, it was too late to have any effect on the plaintiff’s mortgage. 

The Statute of 1840 does not, in any manner, repeal or change the 
article of the Code above quoted, in regard to the time when the 
privilege sha!l be recorded. It simply fixes the length of time 
which the privilege is to endure. As the privilege under which 
the sale took place was nof superior to the plaintiff's mortgage, 
and as the price bid was not sufficient to pay her mortgage, it fol- 
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lows, under the article of the Code of Practice above cited, that 
there was no legal adjudication, and therefore that there was no 
sale. ‘ 

The court a qua did not err in nonsuiting plaintiff as to the claim she 
made against Coleman, to cause him to make restitution of the 
rents received by him since the sale, to be placed to the credit of 
her debtor. The plaintiff would have had no authority for making 
these rents responsible for her debt, if the property had remained 
in the hands of her debtor. 

Her rights rested on the realty and not on its revenues. 

Mrs. O. K. Dunning v. John Ooleman & Oo., 47. 
2. The effects of a third person equally with those of the lessee, are, 
by article 2707 of the Civil Code, made subject to the lessor’s priv- 
ilege, when they are by his consent contained in the house or store 
of the lessor. By analogy it would seem that the privilege would 
continue to attach like those of the lessee, and on the same con- 
ditions, for fifteen days after removal. But by the well established 
rule that privileges are stricti juris, this court is precluded from 
assuming that the effects of a third person are affected by the les- 
sor’s privilege after their removal from his house or store. The 
law declares a privilege in favor of the lessor on the property of 
third persons only on the conditions imposed in article 2707 of the 
Code, and to those conditions it is thought that the privilege must 
be restricted. 
E. T. Merrick, Race & Foster v. Emile La Hache—St. Louis Piano 
Manufacturing Company, Intervenors, 87. 

. Where a patent, transferred for full paid in stock to a company, 
was subsequently seized and sold by the creditors of said company 
and bought by the original proprietor of said patent, who paid the 
amount of the sale into the sheriff’s hands, and claimed the same 
by virtue of his vendor's alleged privilege, as third opponent ; 

Held—That the clause in the charter that the full paid stock should 
not be issued until the ordinary stock should be taken, and its non 
issuance in consequence thereof, did not make the third opponent 
any the less the owner of his shares. Considering his transaction 
with the company as a sale, he received the price, and hence has 
no vendor’s privilege, nor would he have any if considered as an 
exchange. 

Daniel and James D. Edwards v. The Bringier Sugar Extracting 
Oompany—Third Opposition of M. 8. Bringier, 118. 
The franchise of the plaintiff is property, and it has been injured 
in the enjoyment thereof by the claims and pretensions of the de- 
fendant, founded on a statute alleged to be unconstitutional and 
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void. It is true, the right of the plaintiff to make and vend gas 
will begin on the first of April, 1875, but the right to sell shares of 
its capital stock, to the amount of three millions of dollars and the 
duty to erect works, buildings, machines, lay gas pipes, and pre- 
pare everything necessary to begin the enterprise or business, 
vested the moment the corporation began. 

A void title set up to defeat the plaintiffs right to prepare for their 
business, invades their charter as effectually as if set up to ob- 
struct the business after it had begun. 

This is not an action of damages under article 2315 of the Revised 
Code. The plaintiff has shown an injury, and if there is no ex- 
psess law giving a remedy, it can appeal to the equity powers of 
the court for redress. Revised Code, art. 21. The exception to 
the petition of plaintiffs on the ground that it discloses no ground 
of action can not be maintained. 

Orescent Oity Gaslight Company v. New Orleans Gaslight Company, 
138. 

The purpose to extend the charter of the New Orleans Gaslight 
Company for twenty years from the first of April, 1875, is no more 
disclosed in the title of the act, entitled “ An Act to extend,the 
area of gas lighting in the city of New Orleans and to reduce the 
price now paid by consumers,” than the purpose to create a new 
corporation for making and vending gas is indicated therein. The 
prolonging of defendant’s corporation for twenty years virtually 
gives a new charter for that period. Moreover, the title is decep- 
tive and calculated to mislead the mind from the true object of the 
statute. Hence, the statute is repugnant to article 115 of the con- 
stitution of 1852 then in force, and is therefore void. 

Nothing but a valid statute of the State could confer the grant ex- 
tending the charter of the defendant until 1895, and the act of 
March 1, 1860, which had that object in view, being unconstitu- 
tional, was utterly void from the beginning. 

The act incorporating the plaintiff's company, conferring on it the 
sole and exclusive right to make and vend illuminating gas in the 
city of New Orleans for fifty years from the first of April, 1875, is 
not repugnant to article 114 of the constitution of 1868, then in 
force, requiring the object or objects of every law to be embraced 
in the title. The object of the act as stated in the title was ‘‘ to 
incorporate the Crescent City Gaslight Company.” To incorporate 
a@ company is to create it with certain powers and privileges. 
These powers and privileges need not be detailed. The title of 
the act disclosed the creation of a gaslight company. This was 
sufficient to cover the monopoly or exclusive privilege to make 
and vend gas. Ibid, 138. 
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An exclusive privilege or monopoly can be granted under the usual 
title to incorporate a company. The grant of the monopoly com- 
plained of in this case does not violate the constitution, and is 
valid. 

The State intervening, not to set up some separate right of its own, 
but solely for the purpose of upholding the rights of the plaintiff 
against the defendant in regard to a franchise granted by itself, 
has no interest whatever in the controversy, and the court below 
did not err in dismissing the intervention. 

In regard to the intervention of the city of New Orleans, the right 
reserved by the 3tate for it to become the purchaser of the gas 
works, fixtures, etc., at the expiration of the charter of the de- 
fendant was not such a vested right that the State could not with- 
draw or recall without contravening that provision of the consti- 
tution of the United States prohibiting a State from impairing the 
obligations of a contract. 

Even conceding that the authority given to the city if she saw fit at 
the expiration of the defendant’s charter to purchase the gas works 
by implication conferred authority to operate said works,the State 
had the right to recall or withdraw the authority, as it did in the 
act of 1870, before the time for using the authority arrived; and 
the grant of the right and exclusive privilege to plaintiff to make 
and vend gas is utterly repugnant to the right of any other person 
or corporation to make and vend gas in New Orleans. This grant 
by implication revokes or recalls any previous authority given 
the city to buy the gas works of defendant on the first of April» 
1875. This is violating no contract protected by the constitution 
of the United States. The intervention of the city can not be 
maintained. Ibid, 138. 
One must be sued before the judge having jurisdiction of the 
place of one’s domicile, except in the cases provided in the Code 
of Practice. The case of a factor having a lien for his advances 
on a crop is not embraced in the excepted cases. 

A court without jurisdiction to try the principal demand can not try 
an issue accessory thereto. A court thatcan not determine whether 
or not a debt exists, for want of jurisdiction, can not decide that 
there is a privilege, because the latter can not exist without the 
former. 

A sequestration is merely a conservatory order. A court without 
jurisdiction of the case can render no order whatever binding the 
parties, and consent can not give jurisdiction. 

Edward J. Gay & Oo. v. Eaton & Barstow, 166. 
6. The furnishers of supplies or cash actually used for the cultivation 
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of a plantation have a privilege on the crops of that year, and it 
can not be divested by any prior mortgage, whether legal, conven- 
tional, or judicial, or by any seizure and sale of the land while 
such crops are on it, and such privilege bears on the growing crop. 

As against the Citizens’ Bank holding a conventional mortgage re- 
corded in January, 1868, E. J. Gay & Co. have no preference for 
the supplies they furnished the defendant from January till April 
23, 1873, because their claim was not recorded on the day the con- 
tract was entered into. Privileges are stricti juris, and persons 
desiring to affect third parties therewith must register tliem in the 
manner required by law. 


Construing articles 3273 and 3274, Revised Code, so as to give effect 
to both, the conclusion is that privileges have effect as to third 
persons generally from the date of their registr); but for a privi- 
lege to have uw preference over an existing mortgage it must be 
recorded on the day the contract out of which it arises was entered 
into. Bank of America v. Fortier, 243. 
There are several reasons why the privileges of the overseer and 
laborers set up by the third opponents as subrogees have no pre- 
ference over the prior mortgage claim of the plaintiff, the most 
important being that said privileges were not recorded in the parish 
where the property is situated on the day the contracts out of 
which they arose were entered into. 

Harriett G. Adams v. Edward W. Adams. John Ohaffee, Bro. & 
Son, Third Opponents, 275. 


The suggestion to dismiss this appeal is made under the statute No. 
25, acts of 1874, but is not in reality supported by any one of its 
provisions. An appeal can not be dismissed upon a mere sugges- 
tion in argument after the case has been taken up on its merits, 
without any reservation of the right to move to dismiss. 

This court does not see how it is possible to recognize a privilege in 
favor of laborers on mules, agricultural implements, etc., sold in 
1873 for work done by them on a plantaion in 1872. 

Succession of G. S. Dufossat et al. v. B. S. Labranche et al.—Op- 
position of R. Brown et als., laborers, 283. 


9. When the city of New Orleans purchases a piece of property and 
gives its bonds therefor, the bonds must be considered as a pay- 
ment of the price, and the property thus acquired, unless the con- 
trary be expressly stipulated, is free of all incumbrance, such as 
vender’s lien and privilege. 

As the vender’s privilege need not be stipulated in the act of sale, 
but results from the nature of the debt, so it need not be expressly 
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renounced, but may be implied from the terms of the instrument. 
This implication must, however, be clear. , 

Sam Smith & Oo. v. The Oity of New Orleans and Recorder of 
Mortgages, 286. 

10, There is a wide difference between the bonds issued in the name 
of and payable by an important political corporation and an indi- 
vidual promissory note. Bonds are commercial securities, and 
have characteristics of currency. They do not depend for their 
value upon the thing for which they were given. 

Where, as in the contract of sale relied on in this instance, payment 
was made in bonds, it was as if the price had been paid in current 
money. The language of the contrat and of the act itself, on 
which it is based, implies such an intention, and indicates that it 
was meant to give a full discharge of the debt, without the re- 
servation of any lien or privilege to secure the bonds at maturity 

Sam Smith & Oo. v. The Oity of New Orleans and Recorder of 
Mortgages, 286. 

. Privileges have effect from the date on which the act or other 
evidence of the debt is recorded in the parish where the property 
affected is situated. But to have effect against those who have 
acquired, not who may acquire a mortgage, it must be recorded on 
the day it was entered into. The limitation relates only to the 
effect as to mortgages existing at the date of the privilege contract, 
and requires that such contract shall be recorded on the day of its 
execution in order to have a preference over mortgages then duly 
inscribed. 

HE, J. Gay & Oo. v. R. D. Bovard—J. A. Holmes, Third Oppo- 
nent, 290. 

. As this suit could not have been brought in the United States Cir- 
cuit Court for want of jurisdiction over one of the defendants, it 
can not for the same reason be transferred to that tribunal. 

Besides, De Boigne, one of the defendants, although a citizen and 
resident of France, was not competent to sue in the United States 
Circuit Court on the note and mortgage set up by him, because his 
transferrer, the payee thereof, was a citizen of this State and had 
no such right. 

Where the property of one against whom judgment had been ren- 
dered appears to be subject to privileges or mortgages entitled to 
preference over the judgment creditor, the latter may, by a rule to 
show cause, as incidental to the proceedings had for the purpose 
of selling the property, call upon those claiming such privleges or 
mortgages to show cause why they should not be erased; and the 
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seizing creditor can not be required to resort to a direct action 
against persons holding such mortgages and privileges. 

When the prescription that had already acquired on the mortgage 
note held by De Boigne was renounced, the plaintiffs were judicial 
mortgage creditors. The waiver renéwed the debt for the person 
making said waiver, but it did not revive the mortgage as to plain- 
tiffs or to their prejudice. 

New Orleans Oanal and Banking Oompany v. The Recorder of Mort- 
gages of the Parish of Pointe Ooupee et als., 291. 

The evidence establishes the lease for the time claimed, but the 

court erred in granting a privilege, as it is shown that the furniture 

was moved from the premises two or three months before this suit 

was brought. Mrs. A. Langsdorf v. LeGardeur, 363. 

. Plaintiffs, in this instance, rely on a judgment in their favor, 
which, however, did not grant them a privilege on a certain prop- 
erty belonging to Stinson, although claimed in that suit. They 
rested satisfied with the judgment and had it recorded. The con- 
sequence of their acquiescence in that judgment is the loss of 
their privilege so far as third parties are concerned. But even if 
that judgment did not settle the claim of plaintiffs adversely to 
them, they have lost their privilege by failing to reinscribe it 
within ten years. The privilege was recorded in 1860; the judg- 
ment was recorded in 1861, and there had been no reinscription 
thereof in 1872, when defendants foreclosed their mortgage. 

Nicolson & Co. v. Citizens’ Bank, 369. 

. The plaintiff had no privilege on the boat, as he claims, because 
the $500 advanced by him were to cover the expenses which he 
undertook to defray. The sequestration was therefore wrongfully 
issued. 

L. A. Welton v. R. P. Burton, Oaptain, and the Owners of Steam- 
boat Ruth, 448. 
In this instance the contract for repairs and improvements was 
. entered into on the seventeenth of June and was not recorded 
until the nineteenth of said month. By the law, the privilege of 
the contractor in such a case does not have preferetce over credi- 
tors whose mortgages then had force. 
Citizens’ Bank of Louisiana v. St. Louis Hotel Association and 
J. Oockrem, Receiver and Third Opponent, 460. 

17. The delay to record an act of sale can not defeat the vendor's 
privilege and mortgage in favor of a creditor of the vendee who 
held a legal or judicial mortgage against him, if the mortgage and 
privilege were recorded at the same time with the act of sale. 

Aimee Joumonville, Wife of EB. Vives v. A Jackson Sharp, 461. 
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18. The privilege conferred on the widow in necessitous circumstances 
is superior to all other privileges, except those of the vendor, and 
those to secure the payment of expenses incurred in selling the 
property. 

Succession of George. W. Rawls—Opposition to Tableau of 
Debts, 560. 

Sree Lessors anp Lessegs, No. 4—Oase v. Kloppenburgh, 482. 

Sre Succession, No. 8—Succession of Haggerty, 667. 

PRIVY. 

1. The privy, in this instance, being built upon the yard or space of 
ground belonging in common between the parties, the defendant 
had no right to place or keep said privy on it without the consent 
of his co-owner. Martin Kenopsky v. Mark Davis et al., 174. 

PROTEST AND NOTICE. 

1, Article 313 of the Revised Code and article 964 of the Code of 
Practice do not authorize the appointment of a curator ad hoc for 
the purpose of receiving notice of protest, nor was the plaintiff 
required to serve notice on the curator, who was not appointed as 
such until fifty-one days after the protest. 

Neither the plaintiff nor the notary seem to have had any knowledge 
that, ten days before service of notice of protest, the heirs of the 
indorser of the note sued upon, had filed a petition for his inter- 
diction, and no information in regard to it was communicated to 
the notary when he handed the notice of protest addressed to the 
indorser to his son-in-law at the residence of said indorser. 

At the time of the protest, no legal representative having been 
appointed for the indorser, the notice addressed to him and left at 
his domicile on the day of protest was sufficient to fix his liability. 
The plaintiff, through the notary, had exercised reasonable dili- 
gence and given such notice of protest as under the existing state 
of facte the law required to be given. 

Mrs. Estelle Rosa Weaver v. D. B. Penn and Alfred Penn, 129. 
Sze BiL_s AND Promissory Norss, No. 15—Rayne v. Ditto, 622; 
AND No. 17—McNabb v. Tally & Duncan, 640. 
PROMISSORY NOTES. 
Sree BILLs AND Promissory NorEs. 

PROCESS OF LAW. 

See Orrices anpD Orricers, No. 8—Fitzpatrick v. City of New 
Orleans, 457. 

PUBLIC SERVITUDE. 

1. The joint resolution of the Legislature upon which defendant relies 
in this case, and the title of which is: ‘ A joint resolution in rela- 
tion to the New Orleans, Mobile and Chattanooga Railroad Com- 
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pany, a corporation of the State of Alabama,” sufficiently discloses 
the object of the resolution. It is not therefore unconstitutional. 
The public servitude along the banks of rivers in Louisiana is under 
the control of the General Assembly. The right of that body to 
grant the privilege to corporations or individuals to make and 
maintain wharves has long been settled. In this instance the State 
granted the right to the riparian owner. This is permissible. The 
grant was not a donation of public revenues to a private purpose. 
It was the contro] by the Legislature of a public servitude. 
The City of New Orleans v. New Orleans, Mobile and Chattanooga 
Railroad Oompany, 414. 
REMITTITUR. 
See Insuncrion, No. 1—John T. Michel v. Zerilla Meyer et al. 
173. 


RES JUDICATA. 
1, What was never of record can not be supplied by parole. The 
ruling of a court upon the exclusion of evidence must be of record. 
The plea of res judicata does not rest on the regularity of the pro- 
ceedings, which can be removed on appeal, but upon the force of 
the judgment pronounced on the demand and cause of action 
between the parties. 


Mrs. Isabella A. Fluker v. Mrs. Harriet Herbert. Mrs. Barkdull 
called in warranty, 284. 
2. The plea of res judicata can not prevail, as there was a judgment 
of nonsuit as to the portion of the claim embraced in this action. 
Mrs. A. Langsdorf v. 8. LeGardeur, 363. 
Sze Surety, No. 7—Kimbrough v. Walker et als., 566. 
See Executor, No. 2— Wells v. Annie Alexander and Husband, 
624, 
SALES. 

1, In regard to the error in the advertisement about the exact num- 
ber of feet the property possessed fronting on the street, it is an 
irregularity which ought not to vitiate the sale, the proceedings 
appearing to be regular. Dockham v. Potter, 73. 

. Where a bill of exceptions was taken to the admission in evidence 
of an act of sale set up by defendant as the source of his title, 
on the ground that the vendor was, when she executed the act, a 
married woman unauthorized in any manner to execute the deed; 

 Held—that the court a qua did not err in admitting the evidence. 
The want of authorization of the husband, or of that of the 
court if the husband refused his assent, rendered the act she 
performed a relative nullity only, and one which only the hus- 
band or wife, or their heirs could set up proceedings to annul. 
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The right of the party assailed in a petitory action to inquire 
into the validity of the proceedings under which the party 

‘attacking acquired title can admit of no doubt. 

A purchaser at sheriff's sale can not maintain a petitory action to 
recover the property, where it has not been actually taken pos- 
session of by the sheriff in making the seizure. 

An adjudication under an illegal or insufficient seizure conveys no 
title. 

In this case, the whole proceeding purporting to be in rem was 
carried on up to the very day of the sale without the knowl- 
edge of the defendant, the owner of the property, who was by 
himself or tenants in actual possession thereof. The special 
law establishing certain formalities to be observed in judicial 
proceedings in order to constitute a seizure of real estate in the 
parishes of Orleans and Jefferson, does not apply to a case of 
this sort. That law, acts of 1857, p. 185, directs that notice is to 
be given to the party whose property is to be seized, to be fol- 
lowed by the recording of the notice in the office of the recorder of 
mortgages. Dennis Cronan v. Edward Oochran et als, 120. 

. In this suit, instituted by plaintiff to recover his share in the 
succession of his grandfather and grandmother, the only ques- 
tion being whether the Second.District Court, parish of Orleans, 
had jurisdiction to issue the order of sale to operate said par- 
tition ; 

Held—That the court a qua did not err, under the state of facts 
existing in the case, and by virtue of article 924 of the Code of 
Practice, in maintaining its jurisdiction. Having jurisdiction it 
could order the sale of the property to be partitioned, and it fol- 
lows that the liens and mortgages on the property sold were shifted 
to the proceeds. The opponent, Sickerman, retains his right to 

. participate in said proceeds to the extent of his mortgage. The 
purchasers of said property could not be compelled to pay the 
price before they were tendered an unencumbered title, and al 
that they required was the erasure of the mortgages on the prop- 
erty sold. Oharles Diamond v. Robert E. Diamond et als, 125. 
This is a suit to force compliance with the terms of adjudication 
of property. The defense is want of title in the seller, the admin- 
istrator of the Trainor estate. Trainor bought the lot about 
which the dispute is as to title, at a tax sale made in August, 1860, 
at the suit of the city of New Orleans, for city taxes. The sale 
was made under the provisions of the act No. 85 of the session of 
1858, and act No. 175 of 1859, additional thereto. The provisions 
of these acts not having been complied with in the tax sale, it fol- 
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lows that the evidence does not establish a valid title in the suc- 
‘cession of Trainor. ’ 
Successions of John and Mary Trainor, 150. 


. As Charles M. Conrad was an offender of a class mentioned in the 


act of Congress of the seventeenth of July, 1862, entitled an act 
to suppress insurrection, etc., this statute authorized the confisca- 
tion of his property, or the condemnation and sale thereof for the 
period of his life. By the decree of condemnation of the third of 
February, 1865, only such right or-title as the offender had, passed 
to and vested in the United States, and this was the title conveyed to 
plaintiff by the Marshal’s sale on the twenty-ninth of March, 1865. 


But Conrad, at that time, had no title to the property, having sold it 


to the defendants by notarial act in the parish of St. Mary, on the 
third of June, 1862, not only prior to the seizure, but anterior to 
the passage of the confiscation act itself, although the act was 
registered only in 1870 in the parish of Orleans, where the property 
is situated. Hence the United States acquired no title and could 
not convey any to plaintiff. 


In regard to the property confiscated, the position of the United 


States was not that of a third party dealing with Conrad on the 
faith of the title standing in his name on the public records, or 
that of a bidder at a judicial sale, who is induced to buy the prop- 
erty standing on the public records in the name of the defendant 
in execution. 


The failure of defendants to record their title in the parish of Or- 


leans, as required by the registry laws of the State subjected them 
to the risk of losing it, if seized by a creditor of their vendor, or if 
sold or hypothecated by him to an innocent third party. But the 
title of the property was nevertheless in them from the time of 
the sale, and neither their vender nor his heirs could recover it 
from them. 


As to the United States it was immaterial whether defendants had 


6. 


recorded their title or not; the property in question belonged to 
them and their title was not impaired by the proceedings under 
the act of July 17, 1862, instituted to confiscate the property of 
Charles M. Conrad for offenses committed by him. The defend- 
ants were not parties to these proceedings and their title to the 
property could not be divested by the decree of condemnation. 
E. W. Burbank v. 0. A. & L. L. Conrad, 152. 

The only objection urged by plaintiff to the sale in this case is that 
the price was paid in Confederate money. 


There are three grounds fatal to the objection: 
First—The contract by which the defendant acquired the property 
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in 1864 was an executed judicial sale, which is protected by article 
149 of the constitution of 1868. 

Second—The plaintiff, by receiving $350 of the proceeds in national 
currency, being the estimated value of the Confederate notes re- 
ceived as the price, ratified the sale. 

Third—The plaintiff can not keep the price or any part thereof, and 
claim the thing sold, Sarah 8. Tilsen v. Catherine Haine, 228. 

7. Where the property of the suceession was offered for sale for cash, 
and, no one bidding, it was immediately offered on the terms of 
credit designated in the order, and was adjudicated to the admin- 
istrator thereof, who directed the sheriff to adjudicate it to one 
.Mrs. Simmons, a person having no real intention of purchasing, 
but receiving the adjudication only as an act of friendship to the 
administrator ; 

Held—That the succession never was divested of the property. 

Ambrose et al. v. Madison Marsh, 241. 

8. The question in this case is whether an act of sale was simulated. 
The judge a quo held it to be a simulation, because the plaintiff in 
injunction moved to strike out interrogatories on facts and articles 
propounded to him, on the ground that they tended to make him 
confess himself guilty of a crime in seeking to make him contra- 
dict his affidavit annexed to his petition for injunction, which mo- 
tion was withdrawn by permission of the court. The fact of filing 
such an injunction can not be considered as producing the effect 
given to it by the court below. It is not an admission of simula- 
tion, but must be presumed to be the interpretation which plain- 
tiffs counsel gave of the tendency of such interrogatories. When 
put on the stand to answer said interrogatories, the plaintiff 
asserted the reality and good faith of his purchase, his ability to pay 
the price, and the actual payment thereof. The testimony in favor 
of the reality of the sale is not overcome. 

Oliva Theriot v. G. Lyons, Sheriff, et al., 253. 

. It matters not what informalities affect the sale from Mrs. Pope, 
one of the defendants, to the intervenor. As the plaintiff is not 
a creditor of the seller, he cannotcomplain. If he has abused the 
harsh remedy of attachment, he can not escape liability by ques- 
tioning the title given to the intervenor. 

Joseph Moore v. Mrs. Sallie Pope and Husband— Willis J. Pope, 
Intervenor, 254. 

An actual corporeal possession of property seized must take place 

in order to make a sheriff’s seizure valid, and to render a compli- 

ance with the law complete, The sheriff must have the property 

in his own possession and under his own control, or in the posses- 
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sion and under the control of some person duly appointed and au- 
thorized by him. 

Mrs. Mary O. Gordon v. Patrick Gilfoil—J. H. Gilfoil Interven- 
ing, 265. 

11. As the answer does not disavow the signature of the deceased, or 
as the heirs do not declare in the answer that they know not the 
signature, but, on the contrary, aver that it isan act under private 
signature void for simulation, or null as a disguised donation for 
informalities, the plaintiff was not bound to prove the signature 
further than she did by the testimony of one of the subscribing 
witnesses, and the preliminary evidence on which the deed had 
been admitted to registry. 

As the defendants have received from their ancestor, independently 
of the property in controversy, the full amount of their legitime, 
they can not attack for simulation the sale which he made to the 
plaintiff, and parole evidence in support of said charge was prop- 
erly rejected. 

As the ancestor of defendants could, however, have shown the simu- 
lation of the sale by a counter letter or by interrogatories on facts 
and articles addressed to plaintiff, the defendants, his heirs, have 
the same right. Therefore, the interrogatories on facts and articles 
which plaintiff failed to answer were properly taken for confessed, 
and they establish the simulation of the sale beyond doubt. 

Mrs. Oorinne Tesson and Husband v. A. L. Guseman et als., 266. 

. While there are facts in the evidence calculated to raise some doubt 
in regard to the perfect good faith of the transactions between the 
father and the son as to the creditors of the former, yet the sale of 
the property in question from the former to the latter can not be 
treated as a pure simulation. The sale may have been resorted to 
for the purpose alleged by plaintiff, but, whether for fraudulent 
purposes or otherwise, could only have been successfully assailed 
by a revocatory action, which the plaintiffs have debarred them- 
selves from bringing by permitting the time to elapse within which 
that action might have heen instituted. 

Ourrie, King & Oo. v. J. O. Pierce et als. Scott & Brother v. The 
Same. (Oonsolidated.) 268. 

. It appears from the mortgage certificate that the judgment of 
Dudossat, defendant in injunction, creates a judicial mortgage 
prior in rank to the judicial mortgage of plaintiff in injunction. 
The preference that Soulié acquired from a prior seizure of Ran- 
son’s property can not defeat the existing prior mortgage on the 
property in question, which seems to be all that remains belonging 
to the seized debtor. When sold, the property was adjudicated 

56 
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to Soulié, who refused to pay over the money to the sheriff, where- 
upon the sheriff was proceeding to resell the property when 
enjoined by Soulié on the ground that he had the right to retain 
the money in satisfaction of his judgment. This was wrong; 
Soulié should have complied with his bid; a concursus was his 
remedy. The sheriff was right when proceeding to resell, and the 
injunction was wrongfully taken. 

Lehman, Newgass & Oo., A. Dudossat subrogated v. Louis Ran- 
son. On injunction of Bernard Soulié, 279. 
There is no law which requires the sheriff of a country parish to 
announce at a sale under a writ of fieri facias the amount of taxes 
due on the property offered. The doing was mere surplusage on 
his part, and as it invaded no one’s rights, it could cause no injury. 
The fact that the bond of the adjudicatee was not given within three 
days after the adjudication is no ground to annul the sale in a suit 
instituted by the codebtors of the defendant. ; 

- That the judgment debtors, plaintiffs in this suit, have never had an 
offer of delivery of the surplus money or twelve months’ bond for 
over $530, coming to them under the adjudication made to them, 
is no ground to set aside the sale. It might be a ground for them 
to pursue the sheriff to a fulfillment of his duty. 

That the act of sale allowed to a judgment creditor more than was 


coming to him, at the expense of the judgment debtors, is no 
reason for annulling the sale. The excess is something over ten 
dollars. This trifling error could have been corrected in the court 
below. 


That the act of sale and return of the sheriff say nothing about 
interest is no reason why the sale should be annulled. 

That the sheriff did not, within ten days at furthest from the adju- 
dication, deliver or direct to the clerk of the court the original of 
the act of sale, the delivery having been made fourteen days after 
the adjudication, is no ground to annul the sale. 

A. L. Gusman et als. v. Gustave LeBlanc, Sheriff, et als., 280. 
Admitting that the New Orleans Mutual Insurance Association had 
no right to purchase the property in controversy from Fairbanks 
& Gilman, it does not make said property liable to Fairbanks & 
Gilman’s creditors in payment of their debts. If the company did 
any thing contrary to law, the result might be the failure of its 
charter, but this court does not understand the law to be that if a 
corporation acquires property in a manner even prohibited by law, 
the property thus acquired still belongs to the vendor who has re- 
ceived his price, and that it can be seized by his creditors to pay 
his debts. 
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The sale of the machinery (the property in question) was a valid 
sale. Fairbanks & Gilman remained in possession it is true, but 
they held by a precarious title, to wit, a lease from the purchasers, 
and could have been divested of possession at any time, if the 
conditions of the lease had not been complied with. 


The machinery thus sold to the New Orleans Mutual Insurance Com- 
pany was paid for by Fairbanks & Gilman either at the time the 
sale was made or before this suit was instituted. This would, of 
course, destroy whatever privilege the Edwards, plaintiffs, had as 
venders. But all the machinery and materials which were not 
mentioned in the act of sale to the said insurance company and all 
the machinery and materials put into the building by D. & J. D. 
Edwards since that sale are liable to their execution. Whether or 
not the company have the landlord’s lien on these effects can not 
now be settled. If they have, when the property is sold, they can 
exercise it. 


The intervention of Cavaroc & Son must be maintained as to the 
sugar and molasses seized. These articles had been furnished to 
be refined for a compensation to Fairbanks & Gilman of two-thirds 
of the profits Cavaroc & Son might make. These relations between 
Cavaroc & Son and Fairbanks & Gilman were not those of part- 
ners, each liable for the acts of the other. No part of the property 
seized ever belonged to Fairbanks & Gilman. What they were to 
receive trom Cavaroc & Son was, in reality, only a stipulated price 
for work which they agreed to perform. Whether Cavaroc & Son 
owed anything to Fairbanks & Gilman or not, on account of their 
transactions, is another matter. But this question can not be 
decided in the present controversy. ' 

D. & J. D. Edwards v. Fairbanks & Gilman. Oharles Oavaroc & 
Son v. D. & J. D. Edwards, 449. 


. Where a judgment of partition and sale was rendered without all 
,the parties in interest being parties to the suit of partition, said 
judgment is an absolute nullity, and the sale made under it is also 
null and void. Succession of Ernest Porée, 463. 


. The plaintiff is himself a ship carpenter, and all the defects which 
he alleges to be in the schooner which he purchased at a public 
sale, if they existed, being apparent, he can not complain that the 
property he purchased was not what he had a right to expect it 
would be. 

James H. Lynch v. Mrs. BE. Kennedy and Husband, 464. 


. He who sells a credit or incorporeal right warrants its existence at 
the time of the transfer. The seller does not warrant the solvency 
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of the debtor, unless he has agreed to do so. There is no lesion in 
such sales, and no relief can be granted. 

Milton Benner v. Warner Van Norden et al., 473. 

19. The false statement by defendant in the act of sale to the plaintiff 
of acertain piece of property, that said defendant, as universal 
legatee, had the capacity to purchase the property adjudicated to 
him at the succession sale of Polly Vassant, led the plaintiff into 
error in regard to the material part of the contract to his preju- 
dice, and this assertion was an artifice whereby the defendant suc- 
ceeded in effecting the sale, which therefore is void, because the 
pretended adjudication to defendant was an absolute nullity, and 
his sale of the property to plaintiff was the sale of a thing belong- 
ing to another. 

The doctrine that the purchaser who has paid the price, and who 
has not been disturbed in his possession, can not demand the resti- 
tution of the price, is applicable only to a valid contract of sale. 
It has no application to a contract void for want of consent, and 
entered into in error produced by the fraud of the opposite party. 

Formento v. Robert, 489. 
This is a petitory action, based on untenable grounds. The sheriff, 
under whose sale the tract of land is claimed, never had possession 
of the property which he pretended to sell. He never seized it, 
except by giving notice of seizure. To constitute a valid seizure 
of a plantation, cultivated as such, the sheriff must take the prop- 
erty into his possession and custody. 
D. 0. Morgan v. H. M. Johnson, 539. 

. The plaintiffs sue to annul a probate sale on the ground of fraud 
and collusion between the administrator and the purchasers to sac- 
rifice the property and evade the pursuit of the creditors of the 
succession. 

The exception that a ratification of the sale by plaintiffs resulted 
from the filing by them of a third opposition, and claiming the 
proceeds, is well taken. The purchasers bought no doubt under 
what probably appeared to them regular proceedings and appa- 
rently in good faith. They should be protected. 

The objection that the land was not divided into lots and sold in lots, 
as prescribed by law, is without much force. No survey was made, 
but the lots were sufficiently designated by means of the map of 
the official United States survey and sold in portions easily ascer- 
tainable. No such illegality thereby arose as to work nullity of 
the sale. 

Walker & Vaught v. G. W. Kimbrough, Administrator, et al., 558. 
22. In this petitory action plaintiff claims that her posthumous birth 
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destroyed her father’s will; that the executor became thereby in- 
capable to act; and that the sale made by him, as such, conveyed 
no title to the purchaser, who subsequently transferred it to the 
defendant. 

Prima facie, the title acquired by the first purchaser was a good one. 
The property had been sold under an order of a competent court, 
made at the instance of one apparently authorized to apply for it 
Purchasers are not bound, at their peril, to inquire, when property 
is advertised for sale by an executor, whether any thing has 
occurred, outside of court, to destroy the will under which he is 
acting. 

Besides, the succession of plaintiff's father being insolvent, and the 
property which she now claims having been applied, as was proper, 
to the payment of his debts, it is not seen how she has been injured 
by the sale of which she complains. 

Robertine Green v. The Baptist Church of Shreveport, 563. 

The plea, in this instance, that the lands were not surveyed and 
sold in lots as required by the constitution, can not be maintained. 
It is true that a survey of the lands was not made, but they were 
divided up into lots as required by law, and the lots were appraised 
separately ; the lots were described according to the survey made 
by the government, and the sale was made in lots. This was suf- 
ficient. 

The fact that the lands were sold under the last inventory ordered 
by the court instead of the first, is no ground for annulling the 
sale. 

The order of the court having jurisdiction of the succession, which 
ordered the sale during the provisional administration of the pub- 
lic administrator, has not been appealed from, and is not an abso- 
lute nullity. Purchasers in good faith need not look beyond the 
order of sale made by a court having jurisdiction of the succession. 
They are not affected by antecedent irregularities. The jurispru- 
dence on this point is settled. 

The note sued upon is not prescribed. The name of the former 
administrator indorsed on it on the twenty-eighth of December, 
1868, and the placing of this claim on the tableau, arrested the 
current of prescription, and it has not since acquired. 

E. D. Duckworth v. W. H. Vaughan, Public Administrator, et 
al., 599. 

24. This is a petitory action for a tract of land. The plaintiff bases 
her title on a patent in her favor, issued by the United States, for 
the lands in controversy. The defendant claims by location of an 
internal improvement warrant; the plaintiff by virtue of the act 
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of 1851, giving bona fide purchasers from Maison Rouge a prefer- 
ence in purchasing from the United States. Each party displays 
a chain of title from Cox, holding under Maison Rouge, down to 
Copley. The tract of land was acquired by Brigham from Cox. 
He improved and cultivated it as a whole for several years before 
he sold it. It was then divided and owned by two different per- 
sons, and lastly Copley became owner of the whole tract as an 
entirety, in the same manner that Brigham owned it after the pur- 
chase from Cox. If Brigham had remained owner, there is no 
doubt he could have entered the entire tract at the minimum gov- 
ernment price. If so, when the two divided halves of said tract 
were reunited in Copley as one owner, and the same status existed 
as when Brigham owned the entire tract; there can be no forcible 
reason why cultivation and improvement upon any portion of the 
entire tract, whether upon the upper or the lower half, at the time 
when division existed, did not carry with it the right to purchase 
the whole of it at government price. 


Copley was owner of the entire tract in 1844, and cultivated upon it 


several years before 1849. This entitled him to the benefit of the 
provisions of the act of Congress, enacted in the interest of per- 
sons who purchased lands in the Maison Rouge grant under the 
title of Cox. 


If frauds were perpetrated and malpractices resorted to by Copley 


in procuring transfers to himself, they were acts that took place 
seven years at least before the defendant’s alleged purchase and 
settlement. These frauds, if they were frauds, did no injury to 
the defendant. If injury resulted to anybody, it was to the par- 
ties with whom he dealt; but thirty years have intervened, and it 
does not appear that either they or any of their heirs have ever 
complained, - 


Under the act of Congress of twenty-seventh January, 1851, all the 


lands within the limits of the Maison Rouge grant were reserved 
from sale, entry or location from the date of the act until three 
months after the public notice required to be given by the second 
section of the act. That notice was not given until the twenty- 
fifth of October, 1853. Hence, on the fifth of September, 1853, the 
defendant was debarred from making a location of her internal 
improvement warrant upon any land within the limits of the 
Maison Rouge grant; and subsequently, in December, 1854, 
and on the twenty-first of January, 1855, when she again applied 


- to locate it, it was out of her power to locate it upon the lands in 


controversy, because before her last applications were made, those 
lands had been secured to plaintiff under pre-emption right in 
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pursuance of the provisions made by law in favor of purchasers in 
good faith under the title of Cox, and who had improved and cul- 
tivated those lands. Therefore, defendant never acquired any 
title and plaintiff did. 


M. A. Oopley, Administratriz, v. Dorcas Dinkgrave, 601. 

. The question in this case is, whether the defendant had a right to: 
dispose of a certain lot of cotton which he had sold to plaintiffs, 
and which plaintiffs failed to receive, to have weigned and to pay 
for, within a reasonable time and according to practice and the 
custom of trade prevailing in New Orleans, which allows only a 
delay of three to five days at the utmost for doing what is neces- 
sary to compell the execution of the contract. 

It appearing, under the circumstances of the case, that the seller 
was sedulous, if not importunate, in his endeavors to close the sale, 
and that he extended to its utmost limits the period usual after a 
sale for receiving and paying, and it appearing also, on the other 
hand, that the buyers continued tardy and inactive until the sixth 
of January about receiving and paying for the cotton which they 
had purchased on the twenty-ninth of December preceding, and 
until defendant’s patience, as he expresses it, ‘‘ was at an end,” it 
results that plaintiffs have no right to recover what they claim to 
be due to them by defendants. 

Tabary & Amory v. T. F. Thieneman, 720. 
Sze Jupement, No. 7—Lirette v, Oarrane, 298. 
Sze Jurisp1cTion, No. 12—Succession of William Bobb, 344. 
SHERIFF'S FEES. 

1. This is a suit against the defendant, a former sheriff of the parish 
of Orleans, to recover from him an aggregate amount of costs and 
sheriff’s fees alleged to have been paid him above what he was en- 
titled by law to collect from the city in criminal cases. 

Under the provisions of the statute of 1857 the City Council could 
not go, in this matter, behind the certificates of judge and clerk. 
No material change has been made, on this point, under the pro- 
visions of section 1042, page 471, of the Digest of 1870. Inthe 
former case the treasurer was required to pay the sheriff’s bills 
upon the certificate of the clerk and the presiding judge; in the 
latter case he is required to pay them after an account thereof 
shall be duly certified to be correct by the clerk of the court and 
the judge. 

Taking the context of the two sections above mentioned, their pur- 
port is clearly the same, although the phraseology is different. 
But it is impossible to conclude from such a distinction, as con- 
tended for, that the city may, under the existing legislation, in- 
quire into the legality of the sheriff’s costs and fees when certified 
to as above stated. 

City of New Orleans v. I. W. Patton, Sheriff, 168. 








SHERIFF. 
Szz Sarzs, No. 10—Mary O. Gordon v. Patrick Gilfoil, 265. 
Sze Sares, No. 13—Lehman, Newgass & Oo. v. Dudossat, 279. 
Sze Saxzs, No. 14—Gueman et als. v. Leblanc, Sheriff, et ale., 280. 
Sze JupGmMENT, No. 7—Alez. Lirette v. John Oarrame, 298. 
Sze Sates, No. 20—Morgan v. Johnson, 539. 

STREETS AND BANQUETTES. 

1. Where the defendant, being sued for the payment of a certain sum 
in consequence of the construction of banquettes in front of his 
property in Locust street, averred that the city of New Orleans 
had not complied with the formalities set forth in the city char- 
ter, in this—that one-fourth of the owners of real property front- 
ing on said unbanquetted street did not petition for the banquet- 
ting alleged to have been done in that locality ; 

Held—That a petition signed by a number of persons representing 
themselves as property holders on Locust street, asking for ban- 
quettes to be constructed in that street, being found in the record, 
it must be supposed, in the absence of rebutting evidence, on the 
principle of omnia presumuntur rite esse acta that the persons peti- 
tioning constitute one-fourth of the property owners on that 
street. James J. O’Hara v. Henry Blood, 57. 

. It is not necessary for one-fourth of the front proprietors on the 


whole length of a street in which improvements are to be made 
to petition the council for that purpose. It is sufficient if it be 
done by those on the portion sought to be improved. 

Jomes Ready et als. v. City of New Orleans et al, 169. 


SUCCESSION. 

1. The land in controversy having been sold as the property of R. W. 
Graves, and his legal representative—the curator or administrator 
of his succession—having been cited to answer both the original 
and amended petitions claiming said land, and issue joined there- 
on as to him, the judgment for the land according to the corrected 
description was proper, but the judgment for the rent was errone- 
ous. The curator was not the trespasser or actual possessor, and 
the minors could not be held liable for the act of trespass of 
their mother, now deceased, as well as their father. They could 
only accept with benefit of inventory, and take the succession 
of their mother after its debts were paid. But her succession 
was not before the court, nor was any one who could stand in 
judgment for such a claim against her. 

Thomas H. Hunt v. Mrs. A. V. Graves, 195. 
The assets shown as composing the separate succession of Mrs. 
Clark being her separate property, distinct from the assets of 
the succession of her husband, the opponent can not claim pay- 
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SUCCESSION—Continued. 


3. 


ment out of these assets for his debt, which is a community 
debt due by the community estate. 

Successions of George and Francis Olark—On opposition to the ac- 

count of the executria, 269. 

Celestin LeBlanc, who gave a note in part payment of a plantation 
and slaves, due in February, 1862, to Jules LeBlanc, father of the 
minors in this instance, of whom said Celestin subsequently be- 
came the tutor, charges himself in his account with a large de- 
duction on said note, on the ground that said note was given, 
in part, for the price of slaves. But slavery had not been abol- 
ished when this note fell due, and as it was in his hands when 
he was appointed tutor, it must be considered as so much cash 
belonging to the minors. Wherefore the deduction can not be 
allowed. 


The tutor does not owe the interest claimed on the sums which 


came into his hands. They were not revenues, but merely a cap- 
ital representing the total of the minors’ inheritance, which was 
nearly absorbed by necessary expenses for the minors, by the pay- 
ment of debts due by the successions of the minors’ father and 
mother, and by the costs of administration. He can not be 
charged with interest on funds thus received. 
Succession of Domitilde Hebert, 300. 

The evidence showing that Linton resided in France, when and 
where he died, and that the only real estate he owned in Louisiana 
was situated in Rapides, his succession was properly opened in 
that parish. 


Heirs who accept with the benefit of inventory, have no right to be 


5. 


put in possession of the property, until after the administration 
thereof is closed. Succession of Stephen Duncan Linton, 351. 
The heir being considered seized of the succession from the mo- 
ment of its being opened, the right of possession which the de- 
ceased had, continues in the person of the heir, as if there had 
been no interruption, and independent of the fact of possession, 
and each of the heirs becomes an undivided proprietor of the ef- 
fects of the succession for the part or portion coming to him, 
which forms among the heirs a community of property as long 
as it remains undivided, and the recording of a judgment against 
an heir must be held to affect all mortgageable property thus 
owned by such heir. Smith & McKenna v. Oharles, 503. 
Against a succession a writ of fieri facias can not issue, nor can 
a seizure thereunder be made by garnishment process. 

Levy & Sugar v. Oowan & Mayo and Mayo ¢ — Collins 

Knoz et al. garnishees, 556. 
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7. 


In this instance, if the accountant saw fit to file an amendment 
to her original account, it was but just that the opponents should 
have the right to oppose it, and for that purpose some delay 
was absolutely necessary. The judge a quo did not err in over- 
ruling the objection to the granting of the delay ; nor was the ob- 
jection to the permission to amend, if it be so regarded, better 
founded. No injury could result to any one, and it was the 
interest of all parties that an end be put to this litigation. 


The fee allowed in the account, which was the object of the contro- 


versy, for defending the suit to reduce the legacy to the disposable 
portion, is not a proper charge against the estate. The testator 


having left forced heirs, the executrix might have learned from 


any member of the bar that the bequest of the usufruct of the 
whole of his property was reducible, and there was no necessity 
for defending such a suit, at least by the executriz. If the legatee 
chose to defend, it was to be at his own costs. 


The opposition to the credit claimed for commissions due to the ex- 


ecutrix should be maintained, as she is a legatee under the will. 
Succession of David Hasley—Opposition of Heirs to Provisional 
and final account, 586. 


Newman having died without forced heirs, giving by his will to his 


widow, the present Mrs. Hasley, the usufruct of his estate during 
her life, and the property itself to some of his heirs, and Hasley, 
after his marriage with widow Newman, having bought the rights 
and interests of all the heirs and legatees, these rights entered into 
the community then existing between Hasley and his wife, and at 
his death, one-half thereof belonged in full ownership to her, and 
the other half belonged to his heirs, subject to her usufruct, cre- 
ated by the will of Newman, her first husband. The naked prop- 
erty of this half interest in and to the property of Newman belongs 
to the heirs of Hasley, and she should be charged with its invento- 
ried value. , 


As the community owned only the naked property to one-half of the 


estate, consequently the community owed Mrs. Newman, in addi- 
tion to the price of her half of the property, the value, whatever 
that may be, of the usufruct of the property sold. No confusion 
ever took place as to the usufruct of Mrs. Newman, as she never 
purchased the naked property. The community and she were dis- 
tinct and separate persons. 


In the absence of other proof as to the value of the usufruct of such 


property, this court will consider the interest allowed by law for 

moneys due, as the value of such usufruct, and this the account- 

ant is entitled to in addition to the half of the price of said sales. 
Ibid, 586. 
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Charges for the value of timber standing on the separate lands of the 
wife at the time of her marriage, and after that cut and sold, were 
properly allowed. The timber, before being cut, belonged to the 
wife, and its value received by the husband is a proper charge 
against the community. 

The judgment of the court a qua giving the executrix five per cent. 
per annum interest on all the items allowed to her for paraphernal 
property disposed of by the husband, is wrong. Interest should 
be allowed only from the dissolution of the community, as the in- 
terests before that period entered into the community, 

There being no debts due by the estate, that portion of the judgment 
of the court a qua which prolongs the administration of the execu- 
trix, to collect the notes and judgments due to the estate, is wrong. 
The administration should be closed, and the property should be 
turned over to those entitled to it as soon as possible. Ibid, 586. 
In this instance the account and tableau of distribution, to which 
there are three oppositions, were homologated so far as not op- 
posed. But this order or judgment was not signed, so far as this 
record shows. 

This omission or neglect is attempted to be supplied by a memoran- 
dum in the following words written on the margin of the page on 
which the unsigned judgment of homologation is found: ‘The orig- 
inal of this judgment having been duly signed on the account, was 
lost or mislaid. J. G., Deputy Clerk.” This certificate or memo- 
randum is unauthorized by law, and can not supply the defect or 
omission. If the judgment was signed the fact should have been 
proved, like any other fact, by legal evidence. 

Besides, it appears that the account was homologated without proof, 
except that the account had been advertised. 

The administrator having appropriated the proceeds of the personal 
as well as real property of the succession to the payment of a 
judicial mortgage, to the exclusion of the ordinary creditors, the 
judge a quo corréctly maintained the opposition of Claffin & Co. 
to this distribution, and directed that only the proceeds of the 
real property be applied to the payment of the judicial mortgage,. 
and that the proceeds of the personal property be distributed 
among the creditors. 

The court a qua did not err in rejecting the claim of Thomas Dugan 
for a privilege. Dugan had rented a store to the deceased, and 
the claim, to secure which he pretends to have a privilege, was 
for damages done to the building. If the law gives a privilege for 
such a claim (unliquidated damages) the claim was not recorded, 
and the personal property in the leased premises had been removed. 

Succession of Michael R. Haggerty. Oppositions to Account of Ad- 
ministator, 667. 
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9. Where the heirs of a succession have been recognized by a judg- 
ment of the Second District Court, parish of Orleans, and put in 
possession of the property, an action for debt due from said suc- 
cession must he brought before the ordinary tribunals against the 
heirs themselves, if they be of age, or against their tutor. 

Oharlotte Pauline Kmelie Romaine De La Ferriere v. Succession 
of R. England, 686. ; 

See OBLIGATIONS AND LiABILiTIES, No. 14—Stevenson v. La- 
vinia Edwards et al., 302. 

Sez Executor, No. 1—Succession of James N. Brown, 328; anp 
No. 2— Wells v. Annie Alexander and Husband, 624. 


. Sze Evipence, No. 22—Josephine H. Ames v. James Hale, 349. 
Szz Wipow, No. 1—Succession of John O' Loghlen, 364. 
Sze JuRIsD{CTION, No. 13—Succession of Joseph Ricard, 365. 
Sze Mortaaas, No. 13—Succession of Gayle, 547. 
Sze Sates, No. 22—R. Green v. Baptist Ohurch of Shreve- 

port, 563. 
SEE ADMINISTRATOR, No. 9—Succession of Everett Miller, 574. 
Sze Action, No. 11—Lay et als. v. Succession of Elias O’ Neal, 643. 
SURETY. 

1. In this instance the main ground of the defense seems to be, that 
the judgment appealed from was against these defendants én solido, 
and it was so changed by this court as to discharge one of them, 
the Delta Newspaper Company, and hold the other two liable 
jointly and not én solido, and therefore the surety is not liable for 
the amount of the judgment so rendered. The Code of Practice 
provides that the appellant shall satisfy whatever judgment may 
be rendered against him, and that the surety shall be liable in his 
stead. The language used is plain and expressive—that the sure- 
ty’s liability is to be just that of his principal, to pay and satisfy 
the final judgment of the appellate court whatever that may be. 
The condition of the bond signed by the surety in this case is the 
one required by law. The defense he sets up is more specious 
than weighty. Oulver, Simonds & Oo. v. Leovy, Hart et al., 58. 


. This suit is brought against the sureties of a late sheriff to recover 
the amount of a judgment rendered against him. The main de- 
fense is the prescription of two years, pleaded under section 3546 
of the Revised Statutes. 

It is true that the defendants were not sued within two years from 
the day of the commission of tne act complained of, but their 
principal, the sheriff, was, and this interrupted prescription as to 
them. 
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SURET Y—Continued. 
Judicial pursuit as tv the priucipal interrupts prescription as to the 
surety, and suit against the surety interrupts it as to the principal. 
Oohen & Wilson v. William Golding and Francois Lacroiz, 77. 
3. The judge a quo erred when he refused the surety the right to have 
the property of the principal discussed, he having pointed out the 
same and furnished the necessary money. 
Jesse A. Mathews v, Peter H. Kemp et al., 203. 

. Parol and written evidence in this case shows that defendant’s 
obligation was that of surety, for when one “‘accedes to the exist- 
ing obligation of another, and engages to see it performed, he 
becomes essentially a surety.” 

It is the essence rather than the form of a contract which must deter- 
mine its character. 

‘“*Suretyship is an accessory promise by which a person binds him- 
self for another already bound, and agrees with the creditor to 
satisfy the obligation if the debtor does not.” Such seems to have 
been the obligation assumed by defendant. The renewal of the 
note without the consent of the surety, discharges him. 

Oharles EB. Alter v. James E. Zunts, 317. 
The objection that plaintiff can not proceed by rule to compel the 
surety on the appeal bond to pay the judgment in her favor, but 
must resort to a regular action, is answered adversely by the text- 
ual provision of section 37 of the Revised Statutes and the settled 
jurisprudence of the State. 

The second objection that the court was without jurisdiction in this 
case, is also answered adversely to respondent, in precise terms, 
in section 3679 of the Revised Statutes. 

It has been frequently held that where the creditor can not take out 
execution against the principal on the appeal bond, as in this case, 
he may proceed directly against the surety. 

The only really important question in this suit is, does the surety on 
a suspensive bond in an appeal taken by an administrator or an 
executor from a judgment for a specific sum of money, become 
liable for the debt in case the judgment is affirmed? The answer 
is affirmative. The case at bar falls within the express provision 
of article 575 of the Code of Practice. The succession of Massieu 
was sued ona promissory note, and it was condemned to pay 
plaintiff ten thousand dollars, a specific sum. 

Where a bond is given in reference to the law, stipulations unauthor- 
ized thereby will not invalidate it. 

The assumption that the legal obligation of the succession on the 
note and judgment held by plaintiff is only commensurate with 
the ability of the succession to pay it, isa fallacy. The obligation 








SURETY—Continued. 
of the surety’s principal—the succession of Massieu, a judicial 
person—is to pay the whole debt, regardless of its ability to do so. 
Therefore the respondent on the rule is liable on the appeal bond 
for the amount of plaintiff's judgment. 
Mrs. E. LeBlanc v. Succession of Charles Massieu—On rule against 
John Palsey, security on appeal bond, 324. 

. The defense of the surety on an appeal bond furnished by the 
plaintiffs, on the ground that the necessary proceedings were not 
had against the principals, can not be sustained, two executions 
having been issued without effect, and the United States Circuit 
Court having specially enjoined the execution of any writ against 
the plaintiffs. 

New Orleans, Mobile and Ohattanooga Railroad Oompany v. T. 8. 

Dugan, 465. 
An injunction, which was subsequently dissolved, was obtained in 
the parish court of the parish of Morehouse, by Walker and 
Vaught, and an injunction bond for $500 given, with R. B. Todd 
as security. This suit is to make both principals and surety re- 
sponsible in damages for the injunction wrongfully taken, without 
. regard to the amount specified in the bond. 

As to Walker and Vaught, the principals, the plea to the jurisdiction 
of the court was properly maintained. They must be sued at their 
domicile, which is New Orleans. 

As to the security, who resides in the parish, the inn to the jurisdic- 
tion ratione materia is not tenable. It is the demand which must 
test the jurisdiction, and the demand in this case is over $7000, 
the plaintiff contending that the liability of the security is not. 
limited to the bond. 

The plea of res judicata is not tenable, because in the cases cited and 
in which it is alleged that the cause of action now presented had 
been pleaded, nothing was said in regard to damages, as that 
question was not properly at issue. 

Kimbrough, Administrator, v. Walker et als., 566. 
The plea that the securities are not bound because their principal 
was not legally collector, and because much of the money collected 
as licenses and fines had not been legally assessed, can not be 
maintained. 

These questions can not be raised in this collateral manner. It is 
a fact that the principal on the bond did act as collector, at least 
under color of authority, and that he did collect the licenses and 
fines imposed by those who were acting under color of authority. 
He must account for the moneys collected by him, even though 
unduly collected, and the sureties bound themselves to do so if he 
did not. 
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There is no merit in the defense that the sureties are bound only for 
such.moneys as the principal collected during the first month o 
the term of his office, as he was required by law to make monthly 
settlements. It is evident that a violation of duty by the princi- 
pal can be no excuse for the sureties, who are bound for the conse- 
quences of all violations of his duties. 

The Mayor and Selectmen of the Town of Homer v. T. 8. Merritt 
et als, 568. 

. The sureties on a suspensive appeal bond can be made liable 
where execution issued on certificate of the non-filing of the tran- 
script by the appellant and the money could not be made after 
taking necessary steps against the principal. 

Moore, Janney & Hyams v. Louis Lalaurie, 645. 
Where the evidence showed that the existing liabilities of the 
surety on the appeal bond exceed his assets in this State, but 
where he testifies that he has in another State of the Union prop- 
erty worth a sum much larger than all his liabilities ; 

Held—That he is a good surety in this State. The law does not re- 
quire the property of the surety, but only the person or residence 
of the surety to be within the State. 

State ex rel. Liquidators of Salamander Insurance Oompany v. 
Judge of the Fourth District Court, parish of Orleans, 662. 

11. The judge a quo dismissed the suspensive appeal granted, on the 
ground that the surety on the bond was not the owner of tangible 
property to the amount of the bond within the jurisdiction of the 
court. There seems, however, to be no question of the solvency of 
the surety. It is proved that the surety is worth the amount of 
the bond and that he resides within the jurisdiction of the court. 
This is all that the law requires. 

State of Louisiana ex rel. G. A. Fosdick v. The Judge of the Sixth 
District Oourt, parish of Orleans, 685. 

12. This is a suit, by rule, to compel a surety on an appeal bond to pay 
the remainder of the judgment, which had been affirmed on a sus- 
pensive appeal from an order of seizure and sale. 

If the position taken be correct, that the proceedings against the 
surety was premature, as only the mortgaged property had been 
sold under the writ, and no execution had been issued against the 
judgment debtor and returned nulla bona, then to require bond for 
an appeal from an order of sale is an idle form. | 

Article 575 of the Code of Practice and section 37 of the Revised 
Statutes of 1871, justify the mode of proceeding in this case. The 
only execution which it was possible for the judgment creditor to 
cause to be issued, was issued and returned not satisfied. The 
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SURETY—Continued. 
requirements of the iaw were subsiantiaiiy complied with. The 
surety knew that, under the executory process, no other property 
could be sold except that which was included in the mortgage, 
and when he stopped that by signing the appeal bond, he obli- 
gated himself to pay the amount of the judgment for which the 
writ had issued, if affirmed on appeal. 

By reason of the nature of the judgment, no execution could be taken 
out, after the return of the order of seizure and sale, which could 
reach the property of the debtor,and therefore plaintiff had the 
right to proceed immediately against the surety on the appeal 
bond. A different interpretation of the law would make of judi- 
cial suretyship a mere farce, the commencement rather than the 
end of litigation. 

Georgiana Whan v. Jesse R. Irwin, Tutor, et al., 706. 
Szz Bonps No. 7—Oanal and Olaiborne Streets Railroad Oom- 
pany v. Succession of Armstrong, 433. 
TAXES AND TAX COLLECTORS. — 

1, Although ‘ due process of law” generally implies and includes 
regular allegations, opportunity to answer and a trial according to 
some settled course of judicial proceeding, yet this is not univer- 
sally true. It does not apply to proceedings to collect the public 
revenue. 

The revenue bill fixes the amounts of the license taxes due by retail 
merchants and retailers of spirituous liquors, and the act No. 47, 
ot 1873, provides the manner in which taxes and licenses shall be 
collected from delinquent parties. This is sufficient. It is the 
mode provided by the legislator for enforcing a right of the sover- 
eign and is due process of law. 

The judge a quo did not err in refusing to receive testimony in re- 
gard to the election of Governor Kellogg and the validity of his 
official acts, on the ground that the right of an officer to a position 
which he holds can not be inquired into, or his action be declared 
null in a suit between third parties. 

William L. McMillen v. Robert K. Anderson, 18. 

. Nathaniel Montross, of New York, took out an order of seizure 
and sale against certain property mortgaged to him by Samuel 
Jamison to secure the payment of promissory notes on which this 
suit was brought. The mortgaged property was sold and adjudi- 
cated to the plaintiffs. The amount due on the debt for which the 
property was seized, was paid, and the remainder of the proceeds 
of the sale was retained to pay prior encumbrances. The city of 
New Orleans claimed as due for unpaid taxes against the property . 
a certain sum of money, with interest and costs and attorney’s 
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TAXES AND TAX COLLECTORS—Continued. 
fees, and alleged the city’s right to be paid in preference to any 
other creditors. The State tax collector for the First District of 
New Orleans excepted to the jurisdiction of the court, showed that 
the State has a first privilege upon the property for all taxes 
and can not be called in as an ordinary creditor, as aimed at by 
plaintiffs. 

But Smith & Co., who held certain mortgage notes, drawn by Jami- 
son and secured also by first mortgage, took executory proceedings 
against the said property which plaintiffs have enjoined. They 
have made parties to this suit, as in a kind of concursus, the city 
of New Orleans, claiming a sum due for taxes, also the State tax 
collector of the First District of New Orleans and Nathaniel Mon- 
tross, holder of the notes and mortgage under which the property 
was sold, and they have prayed that the proceeds of the sale of 
the property in their hands be distributed among the creditors of 
Jamison, according to their respective rights of mortgage and 
privilege. 

The court a qua maintained the exception of the State tax collector, 
gave judgment in favor of the city for a certain amount of taxes 
with lien and privilege on the property, and dissolved plaintiffs’ 
injunction. 

The judge below erred only so far as he gave judgment in favor of 
the city for taxes. It would be in time after the execution of the 
order of seizure and sale now pending to present the claim for 
taxes, reserving to the city her right to be paid the taxes due out 
of the proceeds of the sale when made. 

Hibernia National Bank et als. v. Smith et als., 59. 
This is a suit to force compliance with the terms of adjudication of 
property. The defense is want of title in the seller, the adminis- 
trator of the Trainor estate. Trainor bought the lot about which 
the dispute is as to title at a tax sale made in August, 1860, at the 
suit of the city of New Orleans for city taxes. The sale was made 
under the provisions of the act No. 85 of the session of 1858, and 
act No. 175 of 1859, additional thereto. The provisions of these 
acts not having been complied with in the tax sale, it follows that 
the evidence does not establish a valid title in the succession of 
Trainor. Successions of John and Mary Trainor, 150. 

. The title to the act No.7 of the extra session of 1870 is sufficiently 
expressive of its objects and purposes to indicate the intention of 
establishing a new city charter, and as a consequence the pre- 
scribing of the city limits or boundaries. 

Cities may properly be extended in their boundaries as need or con- 


venience may require. The extension of their boundaries may, as 
57 
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TAXES AND TAX COLLECTORS—Continued. 
in the present case, include rurals districts, the condition of which 
is very materially different from the character of city property. 

Taxation must be equal and uniform, but the ascertainment of the 
proper standard of valuation to form the basis of taxation is well 
nigh insurmountable. It is at least a difficulty that is never 
clearly and satisfactorily removed. , 

The principle is well settled and the doctrine established, that a 
Legislature may, without the infringement of constitutional rights, 
extend the boundaries of a city and embrace new territory, but 
that it is without power to authorize the city to levy any other 
than a uniform and equal tax on all property alike. 

The tax in dispute in this case has been imposed since the city char- 
ter of 1870 which makes it the duty of the City Council to lay an 
equal and uniform tax upon all real and personal property in said 
city. 

From these well-settled principles and the law applicable to this 
case, it must be concluded that the objections urged against the 
constitutionality and legality of the tax in question are untenable. 

City of New Orleans v. Pierre Cazelar, 156. 
It has been decided by this court that the express grant of 
authority in article 118 of the constitution, to exempt from tax- 
ation property actually used for church, school, or charitable 
purposes, by implication prohibits the General Assembly from 
exempting property not actually used for such purposes. 

The exemption from taxation of property used for certain pur- 
poses, expressly granted in the constitution, or in a law specially 
authorized by the constitution, means an exemption from all 
taxation, municipal as well as State. It means a complete and 
not a partial exemption, and this limitation must apply to the 
power of taxation previously delegated to the municipal corpo- 
rations of the State. ° 

Mr. and Mrs. Lefrane v. City of New Orleans, 188. 

. It is arule of general jurisprudence, as well as a principle of public 
‘policy, to construe the redemption laws liberally. The object of 
the State is to collect the revenues, and not to deprive its citizens 
of any rights. 

It is not to be deduced from the act No. 47 of the acts of 1873 that 
it takes away from creditors and all other parties interested, except 
the owner, the right of redemption which they had formerly en- 
joyed. Ifa mortgagee is a species of owner or quasi owner, as the 
doctrine is, he is embraced in the exception made by the express 
words of the statute. 

To adopt a different conclusion it should clearly appear that the 





INDEX. 





TAXES AND TAX COLLECTORS—Continued. 

State, which has declared that the property of the debtor is the 
common pledge of all his creditors, intends by the process of col- 
lecting the contributions of its citizens and inhabitants to defeat 
absolutely all the rights of creditors upon property subject to these 
@ntributions. The right of the State to its necessary revenue is 
paramount, but it is to be exercised with a strict regard to those 
other rights which the State itself has granted or guaranteed, 
especially of parties not delinquent, except it expressly declares 
otherwise for exigencies which make the declaration necessary. 
Therefore the right of redemption still exists in the owner or quasi 
owner under the prescribed conditions. 

It being shown that the defendant has a residence both in New Or- 
leans and West Virginia, spending a large portion of the year in 
that city, and attending to mercantile and other business, the 
tender to effect redemption by plaintiff was properly made at the 
residence of the defendant in New Orleans, as it does not appear 
that he had an agent to represent him in such matters. 

The object of consignment is to exonerate the debtor from further 
liability and risk, and the failure to make it does not defeat the 
legality of a tender. The law says a consignment may be made, 
but does not make it essential in case the creditor refuses. 

The plaintiff should not, under the circumstances of the case, be 
concluded by her refusal to pay when the purchaser offered to 
accept. The latter had sold to a third party, who did not join in 
the proposal, and who might have refused to concur. 

Charles EB. Alter v. Henry Shepherd et als, 207. 
7. Tax payers have a right to appeal from a judgment rendered 
against the parish, and in which a special tax is decreed. 

A bare inspection of the record was sufficient to indicate an appeal 
as the course for the district attorney pro tem. to pursue, in view 
of his duty as an officer protecting the legal rights of his client, the 
parish of St. Charles. He took no appeal, however, and when the 
tax payers of said parish sought to exercise that right, not content 
with his own inaction, he joined the plaintiff in an effort to defeat 
the appeal, to the prejudice of his client, the parish of St. Charles. 
This is an extraordinary feature; the conduct of that public officer 
isweprehensible. _ 

There is no proof in the record that the warrants or certificates 
offered in evidente were issued by the parish or were authorized 
to be issued by the police jury. 

If the warrants or certificates were authorized to be issued, they are 
not sufficient to justify the judgment of the court below. Police 
juries, in the administration of the limited powers confided to 
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them, must provide means by taxation for the purpose and in the 
manner provided by law. They can not bind the parishes by put- 
ting in circulation their notes or warrants at pleasure. 

0. J. Flagg v. The Parish of St. Charles, 319. 


. The position taken by the plaintiff that the tax collector has no 


right to sell forfeited lands, is not correct. It has already been de- 
cided that when the plaintiff repudiates his own title and sets up 
that of the State, he shows no cause to complain, and if the tax col- 
lector has no authority, as he alleges, to sell forfeited lands, there 
will be no divestiture of title, and no injury can result, at least to 
the plaintiff. 


The tax collector charged with the duty of collecting all the taxes, 


the delinquent list included, has authority to sell forfeited lands, 
reserving to the former owner the right of redemption according 
to the statutory provisions on the subject. The decision given ir 
the case of Hall v. Hall, 23 An. 135, has no bearing on the statutes 
under consideration, because they were enacted subsequent to the 
controversy in that case. 
Frank 8. Garner, Administrator, v. R. K. Anderson, Tax Ool- 
lector, 338. 
The tax collector is entitled to charge $2 for each deed of sale 
which he effects, but when one person buys all of a tract of land 
containing two thousand acres, and gets one deed, the tax col- 
lector is not allowed to charge for forty deeds under the sup- 
position that the property has beer subdivided into fifty-acre lots. 
The State ex rel. P. S. Wiltz, Agent, etc, v. Oharles Olinton, 
Auditor, 362. 


. The bank of Lafayette was organized since the adoption of the 


constitution of 1868. Article 118 of that instrument declares what 
property may be exempted from taxation. Any law which is in 
conflict with that article, whether passed before or after the adop- 
tion of the constitution is stricken with nullity thereby, unless the 
law created a contract with the other party, whose property is 
exempted before the adoption of the constitution. 

City of New Orleans v. Bank of Lafayette, 376. 


. The State has the power to establish a police for the various muni- 


cipal corporations which she has created and which she ‘employs 
in the administration of government. As she could establish a 
police department in every parish of the State, no reason can be 
seen why she could not pass an act establishing a Metropolitan 
Police district composed of the municipal corporations (cities and 
parishes) mentioned in the act on the subject, and require the 
expenses thereof to be apportioned among them severally in pro- 
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portion to the number of policemen employed in each. This has 
been done in the acts of 1868 and 1869, establishing and regulating 
the Metropolitan Police district. 

It is not pretended that plaintiff is required to pay a greater tax than 
any other citizen in the parish of St. Bernard, nor is there any 
proof showing that the apportionments assessed by the police com- 
missioners for the years 1869 and 1870 are not just and in propor- 
tion to the number of officers and policemen assigned to police 
duty in said parish durirg said years. So that plaintiff, not being 
required to pay an unequal tax for the expenses of policemen 
actually employed for the public welfare in the parish of St. Ber- 
nard, has no cause to complain; none of his constitutional rights 
have been violated. 

Hyppolyte Gally v. Leopold Guichard, Tax Oollector, 396. 
The question in this case is not about taxing the lots of ground 
which belong to the Poydras Female Orphan Asylum, but about 
taxing the buildings and improvements thereon, placed there 
under a contract which makes them the property of the lessee and 
therefore liable to taxation thereon, There is no doubt about the 
right of the city to collect taxes on said property from the defend- 
ant. City of New Orleans v. 8S. P. Russ, 413. 
The State when selling a certain piece of property for taxes of 
1871, due thereon, did not sell it freed from the taxes of 1872. The 
State had a concurrent mortgage and privilege to secure the taxes 
due for both years, and the sale did not purport to release the 
taxes of 1872. The former owner might have redeemed his land 
by complying with the requirements of the law after the sale, but 
he could not have taken the property back freed from the taxes of 
1872. The purchaser bought the property subject to the taxes of 
that year. 

Charles McAllister v. R. K. Anderson, Tax Collector, 425. 

. The property of the defendants is not exempted from taxation by 
their charter. There are no terms or expressions used in their 
acts of incorporation declaring a contract between the State and 
the corporators, and the existence of such a contract can not be 
inferred, nor has the property been used for the specific purposes 
expressed in the acts of incorporation, and which was the condi- 
tion of an exemption from taxation. 

City of New Orleans v. The New Orleans Mechanics’ Society, 436. 

. In this instance the claim of the plaintiff against the defendant, 
tax collector, for uncollected taxes and licenses, is unfounded in 
law and equity. If the defendant is responsible to the plaintiff 
for the uncollected taxes, the defendant would have the right to 
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continue to collect them after his removal from office—which he 
can not do. 


There is no evidence that the defendant received the warrants in 
payment of taxes, which he tendered in settlement, or that he was 
authorized to receive them. They were therefore properly refused 
by the treasurer in settlement of taxes collected. 

The defendant was the agent of the parish, and he is bound to return 
to the parish the amount of taxes he received in currency, and the 
court will presume that he received currency, unless the law 
authorized the receipt of warrants in payment of taxes and the 
evidence showed tliat he actually received warrants in settlement 


of the taxes. Tax collectors can not be permitted to speculate in 
parish warrants. 


Parish of West Baton Rouge v. Robert Morris, 459. 

. The tax bill on which this suit is brought is made out against the 
City Hotel, R. 8. Morse and James E. Zunts. The judgment was 
that the City Hotel, etc., is hereby condemned to pay, etc. This 
proceeding was had in the case entitled the city of New Orleans v. 
City Hotel, R. S. Morse and James E. Zunts, who have appealed 
on the ground that they know of no law which justifies a judgment 
against property the dwners of which are not unknown. 

There can be no doubt, under the circumstances, that the appellants 
were the parties who were condemned in the judgment, which 
must be construed with reference to the pleadings in the case and 
the obligation sought to be enforced. This is necessarily implied 
in their application for an appeal. 

It is juet as much the duty of the plaintiff as of the defendants to 
see that the clerk of the court, or the judge, makes no error in 
entering the judgment. 

City of New Orleans v. City Hotel, R. 8S. Morse and James E. 
Zunts, 470. 

. Because the defendant is required to pay a license, it is no reason 
why property owned by it should not be taxed like other property 
of the city of New Orleans. 

City of New Orleans v. The People’s Insurance Company, 519. 

. The only question in this case is, whether municipal taxes for 1873 
on the capital stock of the People’s Bank can be imposed. It 
must be answered in the affirmative. In 1869, when the defendant, 
the People’s Bank, was incorporated under the act of the fifteenth 
of March, 1855, entitled an act to establish a general system of free 
banking in this State, the statute of 1857 exempting free banks 
from municipal taxation had been stricken with nullity by article 
118 of the constitution of 1868. Such exemption formed, there- 
fore, no part of the contract arising from the act of incorporation. 
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Defendants contend erroneously that there is no statute authorizing 
the municipal taxation of a banking institution, and that the ordi- 
nance passed by the city without the sanction of such law is abso- 
lutely void. 

The capital of a bank is its property and is liable to taxation unless 
specially exempt. 

By section 12 of the charter of 1870 the city of New Orleans is au- 
thorized and required to “levy an equal and uniform taz, for the 
purposes of this uct, on all property, real and personal, in said 


city.” * * *@ 
The City of New Orleans v. People’s Bank, 646. 


The defendant bank having been incorporated since the adoption 
of the constitution of 1868, there is no contract between it and the 
State under previous laws on the exemption from taxation, and 
there is no conflict with the constitution in levying the present tax. 

Oity of New Orleans v. Metropolitan Loan, Savings and Pledge 

Bank, 648. 

The city of New Orleans, by a special act No. 73, April 26, 1872, is 
declared not to be restrained in requiring a license from the Insu- 
rance Companies within her boundaries, by either the act No. 42, 
March 3, 1871, or act No. 14, March 8, 1872, which provided for the 
general revenue of the State, and on which defendant relies in the 
suit instituted against it by the city of New Orleans for the recov- 
ery of a license tax. 

City of New Orleans v. Globe Mutual Life Insurance Company, 656. 

. This is a suit to annul a tax sale by a justice of the peace and re- 
cover the property thus disposed of. All property seized under 
writs of justices of the peace, whether the same be movable or im- 
movable, must be appraised and sold in the same manner as prop- 
erty seized and sold by sheriffs. None of the formalities required 
and made necessary by law to constitute a seizure by the sheriff or 
other officer of the parishes of Orleans and Jefferson having been 
complied with in this case, it follows that nullity of the sale is the 
consequence, 

As defendants in their answer set up no reconventional demand for 
taxes paid by them since their pretended purchase of the land herein 
decreed to belong to plaintiff, no relief can be given in that regard 

Thomas McNeil v. Peter J. Kramer et als. Oity of New Orleans 
in Warranty, 678. 
22. A suit for taxes is summary and is not to be tried by a jury. 
City of New Orleans v. Hugh Oassidy, 704. 
23. There is nothing in the act creating the Superior District Court, 
which confines to that court the proceeding of relator, asking for 
an order to the sheriff to put relator in possession of certain real 
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estate which he alleges to have purchased at a tax sale of the same 
by the tax collector under the provisions of act No. 47 of 1873, 
entitled an act to enforce the payment of taxes due the State, ete. 

The Fourth District Court for the parish of Orleans is a district court 
in contemplation of the act No 47, invoked by relator, being a 
district court of general civil jurisdiction. 

The act does not declare in express terms that the order to the sheriff 
to put a purchaser in possession shall issue without notice, and 
this court may well construe it as adopted with reference to the 
general laws relating to summary proceedings in the courts of this 
State. Hence no constitutional question arises. 

The judge a quo, in this instance, did not err in refusing to issue the 
order as prayed for, because no party was made to the proceeding 
upon whom notice could be served. Consequently there is no pro- 
per showing for the writ of mandamus to issue from this court. 

State of Lowisiana ex ‘rel. George O. Norcross v. Judge of the 
Fourth District Court, Parish of Orleans, 704. 

. This court can not perceive how a taxpayer can justly complain 
that the levying of a tax is unequal, because some property in the 
State has been omitted in the assessment, either through inadver- 
tence or because .it is supposed to be exempted by an unconstitu- 
tional law; for the effect would be the same. 

Probably there never has been an assessment which embraced all the 
property of the State, but that fact did not render the assessment 
unconstitutional. When the omission is discovered, the property 
must be assessed, for the constitution and laws require that all 
property shall be assessed. 

Certain questions discussed in this controversy can not be considered 
by this court, as they do not relate to the legality or unconstitu- 
tionality of the law, but relate to questions of fact, such as whether 
the Auditor made accurate calculations for the purpose of the as- 
sessment for taxes, or exceeded his authority, as the amount in 
dispute is less than five hundred dollars; wherefore this court has 
not jurisdiction for that purpose. 

The defendant can not raise the question concerning the legality of 
the warrants to pay which the one-mill tax is said to be levied, as 
the holders of said warrants are not parties to this suit; and the 
amount of revenues to be raised is a matter within the legislative 
discretion. State v. Maxwell, 722. 

See Manpamous, No. 4—State ex rel. Macaulay v. Charles Clin- 
ton, Auditor, 429. 

METROPOLITAN Potice WarRANTS, No. 1—Louisiana National. 
Bank v. City of New Orleans et als., 446, and No. 2—State ex 
rel. Lubie v. Administrator of Finance, City of New Orleans, 
493. 
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TELEGRAPH COMPANY. 

1. This is a suit to recover the amount of losses sustained in con- 
sequence of incorrect information given by defendants, in vio- 
lation of their contract with plaintiffs, as to the fluctuations of 
the gold market in New York. The defense is, that the error 
in the telegram was no fault of defendants, but occurred in the 
working of the indicator of the Gold Stock Company placed for 
convenience in the office of defendants in New York, but under 
the management of a corporation entirely distinct from theirs. 
This does not exonerate them from liability, because by their 
contract they were bound to carry to plaintiffs correct informa- 
tion, which they could have obtained without relying on the 
indicator. J 

Bank of New Orleans v. Western Union Telegraph Oo., 49. 

TENDER AND CONSIGNMENT. 

1. The object of consignment is to exonerate the debtor from fur- 
ther liability and risk, and the failure to make it does not 
defeat the legality of a tender. The law says a consignment 
may be made, but does not make it essential in case the cred- 
itor refuses. 

The plaintiff should not, under the circumstances of the case, be 
concluded by her refusal to pay when the purchaser offered to 
accept. The latter had sold to a third party, who did not join 
in the proposal, and who might have refused to concur. 

Alter v. Shepherd et als., 207. 

TUTORSHIP. 

1. The property of a cotutor is not subjected to the legal mortgage of 
the minor. But, by the term cotutor, must be understood the 
person who becomes so by the fulfillment of'the requirements of 
law. 

Where the mother, being the natural tutrix of her minor children, 
contracts a second marriage, she is required, previous to the mar- 
riage, to cause a family meeting to be convened for the purpose of 
determining whether she shall remain tutrix after the marriage. 
If she fails in this duty she loses the tutorship ipso facto. In such 
a case, the children of a previous marriage have a legal mortgage 
on the property of the new husband for the acts of the tutorship 
thus unlawfully kept by the mother, reckoning from the day on 
which the new marriage took place. 

W. Bodein Keene v. George Guier and Sheriff, 232. 

- Because a cotutor is liable to account for property belonging to 
minors which may have come into his hands, it does not follow that 
he can not be appointed their tutor by testament. 

The declaration of three of the five members of a family meeting 
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called in the interest of the minors, that that the appointed tutor 
is not a fit person to have charge of the minors, can not be taken 
into consideration. In the first place, there was nothing to author- 
ize the family meeting, there being no vacancy in the office of tutor 
to be filled. In the second place, the reasons they give for their 
opposition are entirely outside of the law. ' This court can not say 
in advance that the mother’s choice of the person who, in her 
opinion, was best fitted to have charge of the minors, ‘was ill- 
advised. Succession of Mrs. 8S. B. Fuqua, 271. 
Celestin LeBlanc, who gave a note in part payment of a plantation 
and slaves, due in February, 1862, to Jules LeBlanc, father of the 
minors in this instance, of whomgsaid Celestin subsequently be- 
came the tutor, charges himself in his account with a large de- 
duction on said note, on the ground that said note was given, 
in part, for the price of slaves. But slavery had not been abol- 
ished when this note fell due, and as it was in his hands when 
he was appointed tutor, it must be considered as so much cash 
belonging to the minors. Wherefore the deduction can not be 
allowed. 


The tutor does not owe the interest claimed on the sums which 
came into his hands. They were not revenues, but merely a cap- 


ital representing the total of the minors’ inheritance, which was 
nearly absorbed by necessary expenses for the minors, by the pay- 
ment of debts due by the successions of the minors’ father and 
mother, and by the costs of administration. He can not be 
charged with interest-on funds thus received. 

Succession of Domitilde Hebert, 300. 
It was improper for a tutor to use a mortgage note issued for a 
specific purpose on the minor’s behalf as collateral security of an 
individual debt of his own unconnected with said minor’s interest. 
The plaintiff was aware of these circumstances and therefore can 
not recover. Temple S. Coons v. Joseph F. Kendall, 443. 


VICKSBURG, SHREVEPORT AND TEXAS R. R. CO. 


1. 


This court is satisfied that the document sued on is the property 
of plaintiffs and not of the intervenors, by whom it was trans- 
ferred, and not merely pledged to plaintiffs, as he alleges, to guar- 
antee the payment of the indebtedness of a third party. 


The position taken by the intervenor that the obligation sued on 


was not stamped when it was delivered to plaintiffs, and that it is 
therefore a nudum pactum, is entirely untenable. If he gave them 
the obligation without being stamped, when stamps should by law 
have been placed upon it, it was a wrong doing of his own from 
which he can draw no protection. Besides, the plaintiffs had the 
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right to cause the required stamps to be put upon it. The require- 
ments of the law are complied with, if the stamps are on the 
obligation when sought to be enforced. 

Allegations that intervenor, when he parted with the obligation, 
which was negotiable, and of which he claims the ownership, did 
80 despite the agreement he was under with his associates to keep 
it out of commerce, can do him no good, and he can not be listened 
to on this point. 

It is conceded that the defendants, with others, at sheriff's sale, pur- 
chased all the rights, privileges, franchises and other property 
belonging to the Vicksburg, Shreveport and Texas Railroad Com- 
pany. This company was a éorporation established by law. Asa 
corporation thus established, its members were not personally 
responsible for the debts of the company beyond the amount of 
stock which they individually held. 

As to the defendants, they did not acquire by their purchase the 
immunity of the stockholders of that company from liability 
beyond the amount of their stock. This purchase conveyed to 
them all the rights, privileges, franchises and other property of 
said company; but it did not and could not make them a corpora- 
tion; for corporations are created only by special act of the Legis- 
lature, or in the manner provided for by law. As regards the: 
rights, privileges, franchises and other property of the company 
aforesaid, the purchase made defendants joint owners thereof and 
nothing else. It did not make them that company. 

If, as alleged, the ratification of the sale by the State constituted 
them a corporation, their corporate rights would take effect only 
from the passage of the act. But the act was passed subsequently 
to the publishing of the instrument sued upon. The rights of the 
holders of the obligation had vested, and the Legislature could 
not shake them. 

Defendants’ plea that the obligation sued on purports to have been 
issued by the Vicksburg, Shreveport and Texas Railroad Com- 
pany, and therefore that they, the defendants, can not be liable 
individually, does not protect them. Obligors are bound not by 
the style which they give to themselves, but by the consequences 
which they incur by reason of their acts. 

It was sufficient that the instrument sued upon was stamped when 
offered in evidence. 

This court can neither add to the law nor take from it, and as the 
law limits the solidarity of obligors engaged in carrying personal 
property for hire, to that property which is carried on ships, or 
other vessels, it can not be extended to those who carry it on a 
railroad. Hence the defendants are liable jointly, and not in solido. 
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It appears that others besides the present defendants are the owners 
of this road. Their names were given to the plaintiffs by the 
defendants. They should have been made parties to the suit. 
The owners are nine in number. Judgment is therefore rendered 
in favor of the plaintiffs and against the defendants for the propor- 
tion due by each. 
John Ohaffe & Brother v. John T. Ludeling et als. W. J. Q. 
Baker, Intervenor, 607. 


WALL IN COMMON. ‘ 

1, This is a contract about a wall claimed to be incommon. Buck- 
ner bought only what his vendors could sell. Not having paid 
one-half the cost of erecting the wall, they did not own half of it, 
and could not sell the half thereof. Buckner’s ignorance of the 
want of title to one-half of the wall in his vendors should not 
prejudice the plaintiffs, if it operate a hardship to him. His 
becoming owner of all the premises owned by his vendors con- 
ferred no immunity upon him to use the wall as a wall in common, 
free of charge.. .He acquired by his purchase only the right which 

‘ his vendors had to make the wall one in common, by paying half 
the cost of erection. Availing himself, as it seems he has done, of 
the benefit of the wall, it is but fair he should pay for one-half the 
expense incurred in building it. : 


Ohism & Boyd v. P. J. Lefebre, 199. 
WIDOW. 


1. Under article 3252 R. C. C., which says: ‘* The widow or legal rep- 
resentatives of the children shall be entitled to demand and receive 
from the successor of the deceased husband or father a sum which, 
added to the amount of property owned by them, or either of 
them, in their own right, will make up the sum of one thousand 
dollars,” the proof should have shown that, in this instance, the 
widow also had no means, or, if she had any less than one thou- 
sand dollars, what it was. Her demand should be rejected on that 
ground; nor can the demand be made by the attorney for the 
absent heirs. The legal representatives of the children would be 
their tutors. Succession of John O’ Loghlen, 364. 
The privilege conferred on the widow in necessitous circumstances 
is superior to all other privileges, except those of the vendor, and 
those to secure the payment of expenses incurred in selling the 
property. 

Succession of George W. Rawls. Opposition to Tableau of Debis, 
560. 

The plea to the jurisdiction is without weight. The demand of 

the opponent under article 2382 of the Revised Code for a marital 








WIDOW—Continued. . 
portion is not the action of a creditor against a succession. It is 
the portion which the law allows in the settlement of a succession 
‘to the surviving spouse in necessitous circumstances where the 
deceased died rich. It is a right which must be asserted in the 
court charged with the settlement of the succession. 
Succession of Oallie N. Newman. Opposition of G. W. Newman, 
593. 
See Wits anp TeEsTAMENTS, No. 1—Succession of Hampton 
Elliot, 42. 

WILLS AND TESTAMENTS. 

1. The property in controversy and claimed by Davis, belonging to 
the succession of Elliot, whose domicile was in Adams county, 
State of Mississippi, and it being undoubtedly the purpose of 
Elliot, in making the assignment under which Davis claims, to 
conceal his property from his wife, whom he had abandoned, the 
court a qua did not err in rejecting his demand. 


The title set up by Mrs. Risley, the second claimant, can not be con- 
sidered a valid will. It is written in pencil on a small piece of 
paper; the intention of the party to make a will is not manifest, 
and there is no corpus on which a will can operate. The notes 
referred to in the writing are not those involved in this suit. 
Therefore the court below did not err in declaring the writing 
void as a will and setting aside the probate thereof. 


The will relied on by Mrs. Burke, a third claimant, is valid, and 
under it she is entitled to the property of Hampton Elliot as far 
as he was able to make a testamentary disposition thereof accord- 
ing to the laws of Mississippi, the place of his domicile, and where 
the will under consideration was made. It is not sufficiently 
proved that the parties lived in open concubinage and were there- 
fore not capable of making donations to each other, except to the 
limited extent allowed by article 1481 of the Revised Code of 1870, 


The rights of Mrs. Elliot, the surviving widow and fourth claimant, 
must be determined by the laws of Mississippi. According to 
those laws, said widow is entitled to one-half of the personal 
property of the deceased. 

The immovable property is controlled by the laws of this State and 
passed under the will to Mrs. Burke. 

Succession of Hampton Elliot, 42. 
2. ‘The motion to dismiss] this appeal on the ground that the appeal 
bond was not executed in favor of the clerk can not prevail. The 
bond was executed in favor of John 8. Lanier, whom the record 
shows to be clerk. 
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The peremptory exception to the jurisdiction of a special judge to 
issue an order granting letters of executorship ratione materia was 
properly overruled. Under the facts of this case the parish judge 
proceeded lawfully in selecting a lawyer having the proper quali- 
fications to preside over the trial in his place. 

The instrument admitted to probate must be received asa will. It 
is in the olographic form, entirely written, dated, and signed by 
the testatrix. It is not essential that the date to an olographic 
will should precede the signature; it may be placed below. 

There is no fidei commissum in the will. The testatrix does not 
attempt to put any property in the name of any person except her 
children. All she does is to direct how that property shall be 
administered until her children shall marry. 

The intention of the testatrix expressed in her will is that her hus- 
band should have the entire control of her children; that they 
should make their homes with him, and that he should control 
their property until they married. Her wishes could not be carried 
out unless he was their tutor; hence it was, in intendment of law, 
his appointment as tutor. That she had the right to appoint him 
can not be doubted. 


Because a cotutor is liable to account for property belonging to 


minors which may have come into his hands, it does not follow 
that he can not be appointed their tutor by testament. 

The declaration of three of the five members of a family meeting 
called in the interest of the minors, that the appointed tutor is not 
a fit person to have charge of the minors, can not be taken into 
consideration. In the first place, there was nothing to authorize 
the family meeting, there being no vacancy in the office of tutor 
to be filled. In the second place, the reasons they give for their 
opposition are entirely outside of the law. This court can not say 
in advance that the mother’s choice of the person who, in her‘opin- 
ion, was best fitted to have charge of the minors was ill-advised. 

Succession of Mrs. 8. B. Fuqua. 271. 








